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No.  11,790.  }|g  3^, 

BiRKE  rfr  AL.  V.  Abbott  et  al.  {J?   50 

JiTDQMENTS. — Real  EetaU, — Conveyance. — Agreement  to  Pay  Uens, — Mort-        ur  407I 

gage. — Sheriff* s  Sale, —  Metger. —  Subrogation, —  Equity, — Contract, —  Negli- 

gence. — The  owner  of  real  estate,  against  which  existed  judgment  liens, 

sold  it  to  B.,  who  assumed  the  payment  of  such  judgments  as  a  part  of 

the  purchase-price.    Without  paying  such  liens,  B.  quitclaimed  the  Innd 

to  C,  who  did  not  assume  them.  0.  mortgaged  the  land  to  X.,  and  after 

the  mortf(age  was  recorded  he  conveyed  it  hy  warranty  deed  to  W.,  who 

had  no  actual  knowledge  of  the  X.  mortgage,  and  who  assumed  the 

payment  of  the  judgments.    Subsequently,  W.  discovered  the  mortgage, 

and  instead  of  paying  the  judgments  he  allowed  the  land  to  go  to  sale 

on  them  and  obtained  sheriff's  deeds. 

Heli,  that  by  the  assumption  W.  became  the  principal  debtor  and  pri- 
marily liable  to  pay  the  judgments. 

Held  J  also,  that  W.  could  not  acquire  title  as  against  X.  through  the  sales 
mad^  on  the  judgments,  nor  will  they  be  kept  alive  for  the  purpose  of 
protecting  the  title  which  he  acquired  from  his  grantor. 

fleW,  also,  that  a  court  of  equity  will  not  relieve  W.  from  an  injudicious 
contract,  negligently  made  and  fully  executed  with  knowledge  of  all  the 
hcXn. 
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Same. —  Agreement  of  Grantee  to  Pay  Encumbnmees, — The  liability  of  & 

grantee,  who  assumes  prior  encumbrances,  depends  upon  his  contract,  and 

not  upon  the  liability  of  his  grantor. 
Same. — Subrogation. — A  purchaser  can  not  be  subrogated  to  the  benefit  of 

an  encumbrance  which  he  has  agreed  to  pay.    Peel  v.  BeerSf  4  Ind.  46^ 

and  Ayers  v.  AdamSf  82  Ind.  109,  are  distinguished. 

Elliott,  J.,  dissents. 

From  the  Marion  Superior  Court. 

F,  Rand  and  /.  M.  Winters,  for  appellants. 

J^.  /.  Van  Varhis  afad  W.  W.  Spencer ,  for  appellees. 

Mitchell,  C.  J. — This  was  an  action  brought  by  the  ap- 
pellants to  quiet  their  title  to  a  certain  fifty-five  acre  tract  of 
land  in  Marion  county. 

There  were  answers  and  a  cross  complaint  filed  by  Abbott, 
and  upon  issues  joined  on  thcv  complaint  and  cross  complaint, 
the  cause  was  submitted  to  the  court  for  trial.  A  special 
finding  of  facts  was  made,  upon  which  the  court  stated  its 
conclusions  of  law  adversely  to  the  appellants. 

All  the  facts  necessary  to  develop  the  questions  for  decision 
are  the  following:  In  1870,  one  Church  owned  the  land  in 
controversy,  and,  while  owning  it,  t%o  judgments  were  re- 
covered against  him  in  favor  of  the  estate  of  CoUey,  one  be- 
ing a  foreclosure  against  the  land  for  something  over  $1,- 
000,  the  other  a  personal  judgment  for  about  $600.  Church 
sold  and  conveyed  the  land  to  Ferree,  July  20th,  1870,  the 
purchaser  assuming  in  his  deed  the  existing  encumbrances 
above  mentioned,  as  part  of  the  purchase-price.  On  Jan- 
uary 7th,  1873,  Ferree  sold  and  conveyed  to  Julius  A.  Kelly, 
who  made  a  like  assumption  of  the  liens.  Julius  A.  Kelly, 
on  March  21st,  1873,  having  paid  nothing  on  the  encum- 
brances, quitclaimed  the  land  to  Lewis  L.  Kelly,  in  whose 
deed  no  assumption  of  the  encumbrances  apjpears,  and  who 
did  not  assume  them  in  fact.  On  the  same  day  on  which  the 
land  was  conveyed  to  Lewis  L.  Kelly,  he  executed  a  war- 
ranty mortgage  on  it  to  David  B.  Abbott,  to  secure  a  note 
of  $1,000  of  even  date  therewith,  payable  in  three  months. 
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with  ten  per  cent,  interest.     This  mortgage  was  duly  placed 
of  record  on  the  24th  day  of  June,  1873.     On  the  30th  day 
of  July,  1873,  Kelly  sold  and  conveyed  the  land  to  Witt  by 
deed  containing  covenants  of  warranty,  the  purchaser  assum- 
ing in  his  deed,  as  part  of  the  purchase-price,  the  payment 
of  the  above  mentioned  encumbrances  to  the  Colley  estate. 
Of  the  Abbott  mortgage,  Witt  had,  at  the  time  he  purchased 
and  took  his  deed,  no  actual  knowledge.     At  the  time  of  the 
conveyance  to  Witt,  the  land  had  been  sold  on  one  of  the 
Colley  judgments,  and  a  certificate  of  purchase  was  held  by 
the  purchaser.     The  amount  for  which  it  sold  was  expressly 
stipulated  in  the  deed,  and  this  sum  with  costs,  together  with 
the  judgment  on  which  no  sale  had  been  made,  Witt  stipu- 
lated to  pay  as  part  of  the  purchase-price.    After  the  convey- 
ance and  assumption  above  mentioned,  Witt  discovered  the 
Abbott  mortgage,  and  instead  of  paying  off  the  Colley  en- 
cumbrances, he  purchased  and  took   an  assignment  of  the 
certificate  of  sale  on  the  one  and  permitted  the  land  to  go  to 
sale  on  the  other.     Subsequently,  he  obtained  sheriff^s  deeds 
on  both.     It  was  found  that  he  took  this  course  in  order  to 
protect  his  title.    Kelly  was  and  still  is  Insolvent.    The  land 
was  found  to  be  worth  about  $2,500.    The  Colley  claims,  with 
interest,  amount  to  about  the  full  value  of  the  land,  and  the 
Abbott  mortgage  and  interest  amount  to  $2,218.     The  ap- 
pellants have  by  certain  mesne  conveyances  succeeded  to  the 
rights  of  Witt,  and  are  in  possession. 

The  questions  for  consideration  are:  Witt  having  assumed 
the  payment  of  the  Colley  judgments,  could  he  acquire  title 
as  against  Abbott  by  the  subsequent  sales  made  on  those  judg- 
ments, and,  if  he  could  not,  will  the  judgments  be  kept  alive 
for  the  purpose  of  protecting  the  title  which  he  acquired 
fipom  Kelly  ? 

The  appellants'  counsel  press  the  argument  with  much 
force:  1.  That  the  sheriff's  deeds  to  Witt,  which  were  made 
in  pursuance  of  the  sales  on  the  judgments  mentioned,  are 
effectual  to  cut  out  the  Abbott  mortgage,  notwithstanding 
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the  assumption  contained  in  Witt's  deed.  2.  That,  if  this  is 
not  so,  then  Witt  and  those  in  privity  with  him  are  subro- 
gated to  the  rights  of  the  CoUey  estate,  and  the  liens  are  on 
foot  for  their  protection  against  the  Abbott  mortgage. 

The  propositions  above  stated  involve  substantially  the 
same  principles.  If,  under  the  circumstances,  Witt,  upon 
making  payment,  was  not  and  could  not  be  subrogated  to  the 
rights  of  the  holder  of  the  encumbrances,  which  he  assumed 
to  pay,  then  whether  he  paid  them  in  pursuance  of  sheriff's 
sales  or  otherwise,  they  were  extinguished,  and  no  right  can 
be  predicated  upon  them,  either  as  respects  the  title  obtained 
under  them  or  liens  antedating  the  Abbott  mortgage. 

If,  after  obtaining  the  title  from  Kelly  upon  the  agreement 
and  consideration  that  he  would  pay  off  the  Colley  judgments, 
Witt  could,  upon  discovering  the  Abbott  mortgage,  instead 
of  paying  the  prior  encumbrances,  according  to  his  agree- 
ment, purchase  the  certificate  of  sale  on  the  one,  and  per- 
mit the  land  to  go  to  sale  on  the  other,  and  by  that  means 
acquire  a  title  antedating  the  subsequent  mortgage,  it  must 
be  because  he  stood  in  such  relation  to  the  judgments  and 
mortgage  as  that  the  doctrine  of  equitable  subrogation  would 
obtain  for  his  benefit. 

Ordinarily,  any  person  may  acquire  title  to  land  through 
the  medium  of  a  sheriff's  sale,  but  there  may  be  cases  in 
which  the  purchaser,  from  his  relation  to  the  land  sold,  or  to 
the  judgment  upon  which  the  sale  is  made,  is  precluded  from 
acquiring  title  under  such  judgment  or  sale. 

Where  the  complete  legal  title  is  already  in  the  purchaser 
another  title  obtained  through  a  judicial  sale  would  merge 
in  the  prior  title,  if  it  appears  that  the  title  formerly  held  and 
that  acquired  by  the  sale  are  held  in  the  same  right,  with  no 
intervening  title  in  a  third  person.  If,  however,  the  title  so 
obtained  was  procured  for  the  purpose  of  cutting  off  inter- 
vening titles  or  encumbrances,  and  to  re-enforce  a  title  then 
held,  the  subsequently  acquired  title  will  merge  or  be  kept  on 
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foot,  depending  on  the  relation  in  which  the  purchaser  stood 
to  the  judgment  or  sale  on  which  the  title  is  predicated. 

If  the  purchaser  was  primarily  liable  to  pay  the  eucum- 
brance  on  account  of  which  the  sale  was  made,  it  would 
seem  reasonably  manifest  that  he  could  build  up  no  addi- 
tional title  on  his  own  default. 

Where  a  legal  title  to  the  whole  estate  is  claimed  by  one 
in  possession,  all  subsequently  acquired  titles,  co-extensive 
with  or  derived  from  the  same  source  of  that  held,  are  pre- 
sumptively merged.  Equity  will  keep  such  subsequently  ac- 
quired title  alive,  as  against  intervening  encumbrances^  only 
in  case  the  purchaser  owed  no  personal  duty,  or  was  under 
no  binding  obligation  which  required  him  to  prevent  such 
title  from  accruing. 

Where,  however,  the  purchaser  of  real  estate,  as  part  of 
the  consideration  for  the  purchase,  by  express  contract  stipu- 
lates that  he  will  pay  encumbrances  on  the  land,  he  thereby 
comes  under  a  personal  obligation  to  pay  such  encumbrances. 
Thenceforth,  as  to  all  persons  who  were  liable  before  him,  he 
is  the  principal  debtor,  and  they  stand  in  the  relation  of 
sureties  to  him,  and  he  could  not,  thereafter,  defeat  encum- 
brances which  intervened  between  his  title  and  other  liens, 
which,  upon  a  sufficient  consideration,  he  had  become  person- 
ally bound  to  pay.  Winans  v.  Wilkie,  41  Mich.  264;  Heim 
V.  Vogely  69  Mo.  529;  Pomeroy  Eq.  Jur.,  section  797, 

That  the  assumption  of  the  Colley  judgments,  contained  in 
the  deed  from  Kelly  to  Witt,  made  the  latter  personally  and 
primarily  liable,  is  the  established  rule  of  decision  in  this 
Btate,  and  this  contract  enured  to  the  benefit  of  the  creditor 
as  well  as  those  previously  liable  for  the  debt.  Snyder  v. 
Robimon,  35  Ind.  311  (9  Am.  R.  738) ;  Hill  v.  Minor,  79  Ind. 
48 ;  Jossdyn  v.  Edwards,  57  Ind.  212 ;  Rodenbarger  v.  Braror 
blett,  78  Ind.  213;  Hoffman  v.  Risk,  58  Ind.  113;  Davis  v. 
Hardy,  76  Ind.  272 ;  Ritter  v.  Cost,  99  Ind.  80,  and  cases 
cited.  And  this  is  the  rule  generally  prevailing.  Sheldon 
Sabr.^  section  85;  Pomeroy  Eq.  Jur.^  section  1207, 
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Some  discussion  may  be  found  upon  the  question  whether 
the  mere  fact  that  one  has  or  claims  title  to  and  is  in  posses- 
sion of  land^  should  preclude  him  from  making  a  purchase  at 
a  tax  or  other  sale^  in  extinguishment  of  the  title  or  claim  of 
another  with  whom  he  stands  in  no  contract  or  fiduciary  re- 
lation ;  but,  whatever  may  be  said  on  that  subject,  it  seems 
clear  upon  authority  and  well  founded  in  equity,  that  where  a 
purchaser  of  land  upon  which  there  are  encumbrances,  of  all 
of  which  he  has  constructive  notice,  deliberately  by  contract 
assumes  such  relation  to  some  of  them,  as  that  he  becomes 
with  reference  to  them  the  principal  debtor,  he  can  not,  by 
the  violation  of  his  contract,  predicate  a  title  on  the  encum- 
brances which,  upon  a  sufficient  consideration,  he  contracted 
to  discharge. 

It  is  argued  that  because  Kelly,  the  grantor  of  Witt,  was 
not  personally  liable  for  the  encumbrances  which  his  grantee 
assumed,  the  assumption  of  the  latter  did  not  bind  him  per- 
sonally, and  that  in  consequence  the  rule  above  stated  does 
not  apply.  In  support  of  this  proposition  counsel  rely  upon 
•  Trotter  v.  Hughes,  12  N.  Y.  74,  King  v.  Whitely,  10  Paige, 
465,  Pardee  v.  Treat,  82  N.  Y.  385,  and  Vrooman  v.  Tur- 
ner, 69  N.  Y.  280  (25  Am.  R.  195).  The  holding  in  some 
of  the  cases  cited  is,  in  substance,  that  where  the  grantor  in 
a  deed  is  not  personally  liable  for  a  debt,  the  payment  of 
which  the  grantee  assumes  in  the  deed,  such  assumption 
amounts  to  nothing  more  than  taking  the  title  subject  to  the 
encumbrance,  and  is  a  personal  contract  between  the  grantor 
and  grantee  and  does  not  enure  to  the  benefit  of  the  creditor 
whose  debt  is  assumed. 

It  is  said  that  as  the  grantor  had  no  concern  with,  and  was 
not  liable  for,  the  debts  assumed,  and  had  no  interest  in 
making  provision  for  their  payment,  the  court  would  not  in- 
tend that  it  was  the  purpose  of  the  parties  to  the  contract 
that  it  should  enure  to  the  benefit  of  the  creditors,  and,  there- 
fore, the  grantee  did  not  become  personally  liable  to  them. 
This  was  the  theory  of  King  v.  Whitely,  mpra,  and  Trotter  v. 
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Hughes,  supra.  In  the  later  case  of  Thorp  v.  Keokuk  Coal 
Co.j  48  N.  Y.  253,  the  doctrine  of  these  cases  was  consid- 
ered and  repudiated.  In  the  still  later  case  of  Vrooman  v.  Tar- 
nfr,  supra,  some  recognition  was  given  the  earlier  cases;  but 
in  the  case  of  Pardee  v.  Treat,  supra,  upon  a  consideration 
of  all  the  previous  cases,  the  rule  was  stated,  in  substance, 
that  if  the  purchaser's  contract  of  assumption  was  of  such 
special  character  that  the  grantor  remained  primarily,  and 
the  grantee  secondarily  liable,  then  it  did  not  enure  to  the 
benefit  of  the  creditor. 

The  doctrine  of  King  v.  Whitely  and  Trotter  v.  Hughes^ 
supra,  has  not  been  generally  accepted,  even  in  New  York ; 
the  prevailing  doctrine  elsewhere,  as  stated  in  section  1207, 
Pomeroy  Eq.  Jur.,  where  these  cases  are  referred  to,  is,  that 
the  liability  of  a  grantee  who  assumes  prior  encumbrances 
depends  upon  his  contract,  and  not  upon  the  liability  of  his 
grantor.  The  application  of  the  rule  contended  for  could 
make  no  difference  in  this  case.  Kelly,  having  executed  a 
warranty  mortgage  to  Abbott,  had  a  direct  interest  in  pro- 
viding for  the  payment  of  the  prior  encumbrances.  Although 
not  }iersdnally  liable,  the  land  was  chargeable  in  his  hands 
with  their  payment.  Spray  v.  Rodman,  43  Ind.  225;  Ather^ 
ion  v.  Toney,  43  Ind.  211. 

It  may  be  assumed  that  it  was  Kelly's  purpose,  in  leaving 
in  Witt's  hands  a  sufficient  sum  out  of  the  purchase-price  to 
discharge  the  prior  encumbrances,  to  secure  their  extinguish- 
ment for  the  benefit  of  his  covenants  in  the  Abbott  mortgage. 
Abbott,  by  virtue  of  his  warranty  mortgage,  had  such  an 
interest  in,  and  benefit  from,  the  contract  of  assumption  by 
Witt,  as  that  the  money  thereby  reserved  in  his  hands  for  the 
purpose  of  removing  the  prior  encumbrances  could  not  have 
been  appropriated  in  any  other  direction  while  the  contract 
of  assumption  remained  in  force.  Baring  v.  Moore,  4  Paige, 
166. 

For  the  reasons  already  stated,  by  the  payment  of  the  en- 
cumbrances assumed,  Witf  was  not  in  a  situation  to  be  sub- 
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rogated  to  the  rights  of  the  Colley  estate.  Having  assumed 
the  payment  of  these  encumbrances,  he  had  no  equity  to  have 
them  kept  on  foot.     1  Jones  Mort.,  section  743. 

Subrogation  takes  place  only  where  one  has  performed  the 
obligation  of  another,  or  has  paid  his  own  debt,  the  burdea 
of  which  has,  for  a  valuable  consideration,  been  assumed  by 
another,  or  when  he  has  paid  encumbrances  for  the  protection 
of  his  own  title  or  interests,  the  payment  of  which  he  ha& 
not  assumed  by  contract.  The  debtor  upon  whom  rests  the 
ultimate  obligation  of  discharging  the  debt  can  not  by  his 
payment  acquire  any  right  of  subrogation.  A  purchaser  can 
not  be  subrogated  to  the  benefit  of  an  encumbrance  which  he 
has  agreed  to  pay.     Sheldon  Subrogation,  section  46. 

Upon  this  subject  a  learned  author  has  said  :  '^  If  payment 
of  the  mortgage  debt  is  made  to  the  mortgagee  or  other 
holder  of  the  mortgage,  by  a  party  who  is  himself  personally 
and  primarily  liable  for  the  debt,  who  is  in  any  manner  and 
by  any  means  the  actual  primary  debtor,  w'hose  duty  it  is  to 
pay  the  debt  absolutely  and  before  all  others,  such  payment 
operates  ipso  facto  as  an  end  of  the  mortgage,  and  the  liea 
is  completely  destroyed.  The  party  so  paying  is  n^t  subro- 
gated to  the  rights  of  the  mortgagee ;  there  is  no  equitable 
assignment  to  him  of  the  mortgage  security ;  even  if  he 
should  receive  a  formal  assignment,  the  mortgage  could  not 
be  thus  kept  alive,  but  would  be  wholly  merged  and  ended.'* 
Pomeroy  Eq.  Jifr.,  section  1213. 

The  same  author,  in  a  note  to  section  1 206,  lays  down  the 
rule  in  the  following  language  :  *'  Since  such  grantee  thus  be- 
comes the  principal  debtor,  primarily  and  absolutely  liable  for 
the  debt,  when  he  pays  the  mortgage  it  is  completely  extin- 
guished. *  *  *  He  can  not  by  any  form  of  assignment,  legal 
or  equitable,  or  by  subrogation,  keep  the  mortgage  alive  as 
against  other  liens  on  the  land."  See,  also,  Pomeroy  Eq.  Jur., 
section  797. 

The  same  rule  was  applied  in  Carlton  v.  Jacfooji,  121  Mass. 
£92.     It  was  there  held  that  when  an  encumbrance  is  paid 
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by  one  whose  duty  it  was,  by  contract  or  otherwise,  to  pay 
it,  such  payment  effected  a  release  or  discharge  of  the  debt, 
and  it  could  not  thereafter  be  kept  alive  for  any  purpose.  To 
the  same  effect  are  WiUson  v.  Burton,  52  Vt.  394,  Heim  v. 
Vogely  69  Mo.  529,  and  1  Jones  Mort.,  section  743. 

By  the  contract  of  assumption  the  judgments  in  favor  of 
the  Colley  estate  became  binding  on  Witt  precisely  as  if  they 
had  been  originally  taken  against  him,  and,  as  was  said  by 
HowK,  J.,  in  Riiter  v.  Casty  99  Ind.  80,  when  he  paid  them 
off,  he  merely  paid  his  own  personal  debt,  for  which,  under 
his  contract,  he  became  personally  liable.  And,  as  was  said 
by  Elliott,  J.,  in  Klippd  v.  Shields,  90  Ind.  81,  "  Payment 
by  one  primarily  liable  as  a  judgment  debtor  extinguishes  the 
judgment.''  Or,  as  was  tersely  said  by  Thompson,  C.  J.,  in 
Abbott  v.  Kasson,  72  Pa.  St.  183,  "  It  would  be  a  novelty  for 
a  purchaser  of  land  to  keep  on  foot  his  own  mortgage  against 
his  own  estate." 

It  is  said  that  the  conclusion  above  stated  will  operate 
harshly  against  Witt  and  his  grantees;  that  because  he  made 
the  assumption  contained  in  his  deed  without  actual  notice 
of  the  Abbott  mortgage,  the  application  of  the  principles 
announced  will  result  in  injury  to  him,  while  to  keep  the- 
judgments  alive  will  leave  Abbott  in  no  worse  position  than 
he  was  before ;  that  Witt  had  no  actual  notice  of  the  Abbott 
mortgage  could  only  have  resulted  from  his  neglect  to  attend 
to  what  the  record  disclosed.  Against  negligence  a  court  of 
equity  can  afford  no  relief.  Besides,  the  record  shows  that 
before  he  paid  his  money  on  the  Colley  judgments  he  had  dis- 
covered the  Abbott  mortgage,  when,  instead  of  taking  step& 
to  rescind  the  contract,  he  undertook  to  re-enforce  his  title 
by  acquiring  titles  under  the  judgment  which  he  contracted 
to  pay.  If  he  was  entitled  to  any  equitable  relief  at  all,  that 
relief  could  have  been  afforded  when  he  discovered  the  mort- 
gage in  ignorance  of  which  he  avers  the  contract  of  assump- 
tion was  made,  but  having  executed  the  contract  by  paying 
the  judgments,  or  doing  that  which  was  in  legal  ^effect  the 
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same  as  paying  them,  with  knowledge  of  the  mortgage,  a  couH 
of  equity  can  not  now  relieve  him  from  an  injudicious  con- 
tract negligently  made  and  fully  executed  with  knowledge  of 
the  facts.  Besides,  Abbott  was  in  no  fault.  He  put  his 
mortgage  of  record  for  the  information  of  all  who  should 
thereafter  deal  with  the  land,  and  in  law  the  record  .was 
effectual  for  that  purpose;  that  he  is  placed  in  a  more  ad- 
vantageous situation  by  reason  of  the  contract  of  assump- 
tion between  Kelly  and  Witt  is  not  to  be  denied.  But  his 
mortgage  being  of  record,  we  must  assume  that  the  parties 
to  the  contract  of  assumption  made  it  with  knowledge  of  the 
feet  and  of  the  benefit  which  would  accrue  to  him,  and  we 
have  no  power  now  arbitrarily  to  say  he  shall  not  have  it. 
The  cases  of  Peet  v.  Beers,  4  Ind.  46,  and  Ayers  v.  Adams, 
S2  Ind.  109,  are  relied  on  as  sustaining  the  view  that  a  mort- 
gage may  be  kept  on  foot  by  a  purchaser  who  has  assumed 
its  payment.  The  decision  in  Peet  v.  Beers,  supra,  is  ap- 
parently put  on  the  ground  that  the  purchaser,  notwithstand- 
ing his  assumption,  stood  in  the  situation  of  a  surety  to  the 
mortgage  assumed.  .  Upon  no  other  basis  could  the  conclu- 
sion have  been  reached,  that  subrogation  took  place  upon 
payment.  Whatever  may  have  been  the  rule  at  and  before 
Peet  V.  Beers,  supra,  was  decided,  this  court,  as  nearly  all 
others,  is  now  so  thoroughly  committed  to  the  doctrine  that 
the  purchaser  who  assumes  an  encumbrance  is  the  principal 
debtor,  and  the  vendor  or  other  person  who  was  primarily 
liable  is  the  surety,  that  it  can  not  now  recede  from  it.  Of 
Ayers  v.  Adams,  supra,  it  may  be  said,  that  the  question  does 
not  seem  to  have  been  either  presented  or  considered.  It 
seems  to  have  been  conceded  on  all  hands,  that  if  what  was 
received  by  the  creditor  constituted  payment  of  the  debt  as- 
sumed, the  purchaser  was  entitled  to  be  subrogated. 

The  question  is  now  distinctly  presented,  and  we  must  ac- 
cept the  alternative  of  deciding  whether  or  not  a  purchaser, 
who  by  his  assumption  makes  a  debt  his  own,  can,  after  pay- 
ing it  off/  keep  it  on  foot,  or  whether  he  will  be  treated  as 
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having  paid  and  discharged  his  own  debt.  We  feel  con- 
strained to  adopt  the  latter  view. 

We  think  the  cases  of  Peel  v.  BeerSj  supra,  and  Ayera  v. 
AdamSy  mpra,  are  to  be  distinguished  from  the  one  before 
us,  and  that  neither  is^  for  the  reasons  above  suggested,  au- 
thority against  the  conclusion  reached. 

The  judgment  is  affirmed,  with  costs. 

Filed  Jane  9, 1885;  petition  for  a  rehearing  overmled  Nov.  6, 1885. 

DissE^^TiNG  Opinion. 

Eluott,  J. — I  concur  in  the  conclusion  that  Birke  could 
not  acquire  title  under  the  sheriff's  sale  on  the  Colley  judg- 
ments, but  dissent  from  the  conclusion  that  he  could  not  hold 
and  enforce  them  as  liens  against  the  Abbott  mortgage. 

I  think  that  as  the  promise  to  pay  the  Colley  judgments  was 
solely  in  consideration  that  the  promisor  should  acquire  a 
clear  title  to  the  land  purchased,  and  that  as  the  considera- 
tion &iled  the  promise  should  not  be  enforced  in  favor  of 
the  mortgagee  Abbott.  This  conclusion  does  Abbott  no  in- 
jury, because  it  leaves  him  in  the  same  condition  he  was  at 
the  time  he  took  his  mortgage,  while  the  conclusion  reached 
by  the  court  puts  him  in  a  better  condition  at  the  expense  of 
Birke,  and  this  I  respectfully  affirm  is  not  equitable.  The 
rule  adopted  by  the  court  enables  a  stranger  to  make  a 
promise  available  which  the  party  to  whom  it  was  made  could 
not  have  enforced.  But  for  the  promise  it  is  clear,  under  all 
the  authorities,  that  the  purchaser  could  have  used  the  Colley 
judgments  for  the  protection  of  his  title  against  the  Abbott 
mortgage,  and  that  promise  ought  not  to  deprive  him  of 
this  right,  for  the  reason  that  he  did  not  get  the  considera- 
tion on  which  it  was  made,  namely,  a  good  title.  Time  per- 
mits only  a  bare  statement  of  the  main  proposition  which 
oonstrainB  this  dissent,  although  there  are  others  that  may 
be  suggested. 

Filed  June  9, 1885. 
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No.  9697. 

103  '  121 

^^^  ^^'  McCrory  v.  Anderson. 

103     IS 

J  Appeal  Bond. — Ihrol  Evidence  of  Filing  and  Approval. —  Jiisiice  of  the 

J^         III  Peace, — Upon  appeal  to  the  circuit  court  from  a  justice  of  the  peace,  the 

'  fact  that  the  appeal  bond  was  filed  with  and  approved  by  the  justice 

may  be  shown  by  parol,  without  a  formal  finding  of  such  fact  being  first 
made  by  the  court. 

Plea  in  Abatement. — Misnomer, — Amendment, — Practice. — A  misnomer 
may  be  pleaded  in  abatement  in  this  State ;  but  such  plea  is  of  little 
value,  as  a  mistake  in  a  name,  in  a  civil  case,  can  be  amended  under 
section  396  of  the  civil  code,  and  as  the  provisions  of  the  English  statute 
of  3  and  4  Wm.  IV.,  c.  42,  are  substantially  made  applicable  to  criminal 
cases  by  sections  1742  and  1743  of  the  criminal  code. 

Same. — An  answer  in  abatement  for  misnomer  is  bad,  if  it  fails  to  aver 
that  the  defendant  had  never  been  known  or  called  by  the  name  by 
which  he  is  sued. 

Judicial  Knowledge. — Terms  of  Oouria. — The  Supreme  Court  takes  ju- 
dicial knowledge  of  the  terms  of  the  circuit  courts  of  this  State. 

Juries. — Act  of  April  15,  188 1,  Concerning. — Constmction  of, — The  act  of 
April  15th,  1881,  concerning  juries,  only  fully  repealed  previous  statutes 
on  the  same  subject,  when,  from  the  lapse  of  time,  or  other  kindred 
causes,  all  of  its  provisions  became  inconsistent  with  its  declared  object 
and  purposes;  and  a  jury  drawn  under  the  former  law  continued  in  ex- 
istence until  superseded  by  one  drawn  under  the  new  law,  unless  its 
term  of  service  had  previously  expired. 

Instructions  to  Jury. —  When  Error  Cured, — An  erroneous  instruction  i» 
not  cured  by  the  subsequent  giving  of  a  correct  one  unless  the  former  be 
withdrawn;  but  where  the  court  substitutes  and  reads  to  the  jury 
another  series  of  instructions  for  the  series  first  read,  in  which  substi- 
tuted series  the  error  is  corrected,  this  fact  is  equivalent  to  a  withdrawal 
of  the  first  series. 

From  the  DeKalb  Circuit  Court. 

J,  E.  Rose  and  E.  D.  Harimanj  for  appellant. 
W.  L,  Penjield,  for  appellee. 

NiBLACK,  J. — Thomas  P.  Anderson  commenced  this  action 
before  a  justice  of  the  peace  of  DeKalb  county,  against  Dru- 
cilla  McClorv  upon  a  promissory  note  for  $100,  payable 
twelve  months  after  date,  and  purporting  to  have  been  exe- 
cuted*by  the  latter  on  the  25th  day  of  June,  1873. 

The  defendant  answered  under  oath  :  Fh'sL  That  her  real 


MAY^  term,  1885.  13 


McCrorv  r.  Anderson. 


and  only  name  was  Drucilla  McCrory,  and  that  it  was  not 
and  never  had  been  Drucilla  McClorv :  wherefore  she  de- 
manded  that  the  suit  should  abate.  Secondly.  Denying  the 
execution  of  the  note.  There  was  a  finding  and  judgment 
for  the  defendant  before  the  justice. 

The  plaintiff  appealed  to  the  circuit  court,  where  there  was 
found,  amongst  the  papers  in  the  cause,  what  purported  to  be 
an  appeal  bond  signed  by  him,  and  one  Miller  as  his  surety, 
but  there  was  nothing  either  contained  in  the  transcript,  or 
endorsed  upon  the  bond,  showing  that  the  bond  had  been 
filed  with,  or  approved  by,  the  justice.  The  defendant,  for 
that  reason,  moved  to  dismiss  the  appeal,  but  pending  that 
motion,  and  as  counter  to  it,  the  plaintiff  asked  leave  to  in- 
troduce parol  evidence  to  prove  that  the  bond  had  been  both 
filed  with,  and  approved  by,  the  justice.  This  leave  was 
granted,  and,  after  hearing  parol  evidence  as  proposed,  the 
circuit  court  overruled  the  motion  to  dismiss  the  appeal.  A 
demurrer  was  then  sustained  to  the  answer  in  abatement,  and 
when  the  cause  was  called  for  trial,  which  was  on  the  28th 
day  of  May,  1881,  the  defendant  challenged  the  array  of  the 
jury,  upon  the  ground  that  the  jury  had  been  selected  under 
a  statute  which  had  been  repealed  by  the  act  concerning  the 
selection  of  juries,  approved  and  declared  to  be  in  force  on 
the  15th  day  of  April,  then  immediately  preceding.  This 
challenge  to  the  array  was  nevertheless  overruled,  and  the 
trial  proceeded,  resulting  in  a  verdict  and  judgment  for  the 
plaintiff  for  the  amount  claimed  to  be  due  upon  the  note. 

It  is  first  complained  that  the  circuit  court  erred  in  refus- 
ing to  dismiss  the  appeal  taken  from  the  judgment  rendered 
by  the  justice,  as  herein  above  stated,  upon  the  ground  that 
it  was  not  competent  to  hear  parol  evidence  to  supply  the  al- 
leged omissions  of  the  justice,  and  upon  the  further  ground 
that  the  court  ought  to  have  first  made  a  formal  finding  that 
the  bond  had  been  filed  with,  and  approved  by,  the  justice. 

There  was  no  error  in  the  admission  of  the  parol  evidence. 
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MUler  V.  (yReilly^  84  Ind.  168.  In  a  proceeding  so  entirely 
incidental  and  summary,  a  formal  finding  was  unnecessary. 

The  evidence  objected  to  is  not  in  the  record,  and  hence,  as 
all  the  presumptions  are  in  favor  of  the  regularity  of  the  pro- 
ceedings below,  we  must  assume  that  it  was  sufficient  to  jus- 
tiiy  the  circuit  court's  refusal  to  dismiss  the  appeal. 

The  next  complaint  is  that  the  circuit  court  erred  in 
sustaining  a  demurrer  to  the  answer  in  abatement. 

By  the  common  law  the  misnomer  of  the  defendant  might 
be  pleaded  in  abatement,  but  by  the  statute  of  3  and  4  Wil- 
liam IV.,  c.  42,  pleas  in  abatement  for  misnomer  were  abol- 
ished, and  the  defendant  enabled  to  compel  an  amendment  by 
the  insertion  of  his  real  name  if  he  chose  to  do  so.  1  Chitty 
Plead.  266;  1  Saunders  Plead.  &  Ev.  10.  The  decided 
cases  in  this  State  are  not  very  explicit  on  the  subject  of  mis- 
nomer, but  the  fair  inference  from  our  case^  is  that  the  com- 
mon law  rule  is  still  recognized,  and  that  a  misnomer  may 
still  be  pleaded  in  abatement.  1  Works  Prac,  section  505, 
and  authorities  cited.  But,  however  that  may  be,  an  answer 
in  abatement  for  a  misnomer  is  now  of  very  little  practical  value 
in  this  State,  since  a  mistake  in  a  name,  in  a  civil  case,  can 
be  readily  and  promptly  amended  under  section  396  of  the 
present  civil  code,  and  since  the  provisions  of  the  English 
statute  are  substantially  made  applicable  to  criminal  causes  by 
sections  1742  and  1743  of  our  criminal  code.  The  answer 
in  abatement  in  this  case  was,  in  any  event,  bad  for  not  aver- 
ring that  the  defendant  had  never  been  known  or  called  by 
the  name  of  Drucilla  McClory. 

The  challenge  to  the  array  of  the  jury  was  based  upon  the 
theory  that  the  repeal  of  the  law  under  which  it  was  selected 
necessarily  operated  as  a  discharge  of  all  juries  drawn  under 
that  law,  and  that,  consequently,  the  persons  then  called  to 
serve  as  jurors  were  to  be  regarded  as  never  having  been  legally 
selected  to  act  in  that  capacity. 

The  sixth  section  of  the  act  of  April  15th,  1881,  provided 
that  jury  commissioners  for  the  year  1881  should  be  ap- 
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pointed  at  the  first  term  of  the  circuit  court  of  each  couuty 
which  might  be  held  after  the  act  took  effect,  and  we  know- 
judicially  that  no  term  of  the  DeKalb  Circuit  Court  had  in- 
tervened between  the  15th  day  of  April,  1881,  and  the  term 
at  which  this  cause  was  tried.  Hence  sufficient  time  had  not 
elapsed  to  allow  the  new  law  to  come  into  full  operation  in 
DeKalb  county  when  the  May  term,  1881,  of  its  circuit  court 
convened.  We  regard  the  fair  construction  of  this  new  law 
to  be  that  it  only  fully  repealed  previous  statutes  on  the  same 
subject,  when,  from  the  lapse  of  time^  or  other  kindred  causes^ 
all  of  its  provisions  became  inconsistent  with  its  declared  ob- 
ject and  purposes.  The  necessary  inference  from  this  con- 
struction is,  that  a  jury,  drawn  under  the  former  law,  con- 
tinued in  existence  as  a  lawfully  selected  jury  until  super- 
seded by  a  jury  drawn  under  the  new  law,  unless  its  term  of 
service  had  previously  expired. 

The  circuit  court,  upon  its  own  motion,  first  instructed  the 
jury,  in  connection  with  other  matters  embraced  within  its 
general  instructions,  that  upon  the  issue  formed  by  the  plead- 
ings the  burden  of  proof  was  upon  the  defendant. 

After  the  jury  had  retired  and  remained  in  its  room  an  hour 
or  more,  the  foreman  signified  to  the  bailiff  that  a  verdict  had 
been  agreed  upon.  This  information  was  communicated  to 
the  court,  whereupon  the  judge  announced  to  the  attorneys 
of  the  parties  respectively  that  he  thought  he  had  made  a  mis- 
take in  instructing  the  jury  that  the  burden  of  proof  was  on 
the  defendant,  and  that  he  intended  to  change  his  instructions 
in  that  respect.  He  then  took  up  his  instructions,  which 
were  in  writing,  and  by  striking  out  some  words  and  adding 
others,  made  them  read  that  the  burden  of  proof  was  upon 
the  plaintiff.  The  judge  then  further  announced  to  the  at- 
torneys that  he  intended  to  recall  the  jury  to  the  court-room 
and  re-read  to  it  his  instructions  as  thus  modified.  It  was 
thereupon  agreed  by  the  attorneys  of  both  parties  that  the 
judge  might,  instead  of  recalling  the  jury,  go  to  the  jury- 


16  SUPREME  COURT  OF  INDIANA, 

McCrory  r.  Anderson. 

I 

room  and  re-read  his  instructions  as  amended.  He  tKen  went 
into  the  jury-room  and  re-read  his  instructions,  as  they  were 
above  amended,  to  the  jury,  neither  one  of  the  parties,  nor 
any  of  the  attorneys,  being  present  or  within  hearing  distance 
at  the  time.  The  jury  immediately  thereafter  returned  into 
court  the  verdict  which  had  been  previously  agreed  upon,  and 
which  is  the  verdict  upon  which  the  judgment  in  this  case 
was  rendered. 

It  is  earnestly,  and  with  much  elaboration  in  argument,  in- 
sisted that  the  error  into  which  the  circuit  court  fell,  by  its 
instructions  as  first  given,  was  not  cured  by  the  subsequent 
proceedings  lastly  above  set  forth. 

It  is  true,  as  contended,  that  an  erroneous  instruction  is  not 
cured  by  the  subsequent  giving  of  a  correct  instruction  cov- 
ering the  same  subject,  unless  the  erroneous  instruction  be 
either  expressly  or  plainly  withdrawn.  Buskirk  Pr.  289; 
Kirland  v.  State,  43  Ind.  146  (13  Am.  R.  386);  Uhl  v.  Bivga- 
man,  78  Ind.  365;  McOole  v.  Loehr,  79  Ind.  430. 

While  the  proceeding  touching  the  amended  instructions 
in  this  case  does  not  afford  a  commendable  precedent  to  be 
followed  in  similar  cases,  we  do  not  feel  at  liberty  to  hold  that 
the  error  in  giving  the  court's  first  instructions  was  not  fairly 
and  substantially  cured  by  the  re-reading  of  the  instructions 
as  amended.  The  fair  inference  is  that  the  jury  understood 
the  instructions,  as  re-read  to  it,  to  be  a  substitute  for  the  in- 
structions first  given,  and  this  substitution  of  one  series  of 
instructions  for  another  ought,  we  think,  to  be  regarded  as  the 
equivalent  of  an  express  withdrawal  of  the  first  series.  We 
are  strengthened  in  this  conclusion  by  the  very  decided  im- 
pression that  the  verdict  was  probably  right  upon  the  evidence. 

The  judgment  is  affirmed,  with  costs. 
Filed  Sept.  16,  1885. 
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Lang,  Treasurer,  v.  Clapp,  Administrator. 

PRACnCE. — Motion  to  ^rike  Out. — Bill  of  RxeejfttioiM. — A  motion  to  strike 
oat  a  pleading  must  be  made  part  of  the  record  by  bill  of  exceptions  or 
order  of  court. 

Taxes. — Titat  EsiaUs. — AdvunigircUor, — Delinquent  Taxes, — County  Treasurei^s 
StaiemaU  to  Churt.—Pltadtng,—Demvrrer,-Seciion  6443,  R.  S.  1881,  re- 
quiring the  county  treasurer,  upon  the  failure  of  an  administrator,  etc., 
to  pay  taxes  due  from  the  estate  which  he  represents,  to  present  a  state- 
ment to  the  proper  court,  setting  forth  the  facts  and  amount  of  such  de- 
linquency,  does  not  deprive  such  administrator  of  the  right  to  test  the 
sufficiency  of  such  facts  by  demurrer. 

8ame.— iS^io/  AssemnerU  of  Omitted  Property,— Ad  (^Dee.  Slst^  1872, — Special 
assessments  of  omitted  property  by  the  county  auditor  or  treasurer,  ex- 
cept for  the  current  year,  were  not  authorized  by  the  assessment  law  of 
December  21st,  1872,  or  any  of  its  amendments. 

Same.— i4d  q^  ifarcA  29ih^  i5«9i.—C5wwrfn4c<ion.— Section  147  of  the  new  tax 
law  of  March  29th,  1881  (sec.  6416,  R.  S.  1881),  is  only  prospective  in  its 
operation,  and  does  not  authorize  the  county  auditor  to  make  a  special 
assessment  of  omitted  property  for  any  year,  or  number  of  years,  prior  to 
its  passage  or  taking  effect 

From  the  Noble  Circuit  Court. 

12.  Lowry  and  H,  G.  Zimmerman,  for  appellant. 
A.  A.  Chapin  and  R.  P.  Barr,  for  appellee. 

HowK,  J. — Section  174  of  "An  act  concerning  taxation," 
approved  and  in  force  since  March  29th,  1881;  being  section 
6443,  R.  S.  1881,  reads  as  follows: 

"It  shall  be  the  duty  of  every  administrator,  executor 
guardian,  receiver,  trustee,  or  the  person  having  the  prop- 
erty of  any  decedent,  infant,  idiot,  or  insane  person  in  charge, 
to  pay  the  taxes  due  upon  the  property  of  such  decedent,  ward, 
or  party.  In  case  of  neglect  to  pay  any  instalment  of  taxes 
when  due,  when  there  is  enough  money  on  hand  to  pay  the 
same,  the  county  treasurer  shall  present  to  the  circuit  or  other 
proper  court  of  the  county,  at  its  next  term  thereafter,  a  brief 
statement,  in  writing,  signed  by  him  as  such  county  treasurer, 
Vol.  103.— 2 
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setting  forth  the  facts  and  amount  of  such  delinquency ;  and 
such  court  shall  at  once  issue  an  order  directed  to  such  de- 
linquent^ commanding  him  to  show  cause^  within  five  days 
thereafter,  why  such  taxes,  penalty,  and  costs  should  not  be 
paid;  and  upon  failure  to  show  good  and  sufficient  cause  for 
such  non-payment,  the  court  shall  order  him  to  pay  such 
taxes  out  of  the  assets  in  his  hands  belonging  to  the  estate  of 
said  decedent,  ward,  or  other  person,"  etc. 

Assuming  to  act  under  and  pursuant  to  these  statutory  pro* 
visions,  the  appellant,  Lang,  as  treasurer  of  Noble  county,  on 
the  28th  day  of  March,  1883,  presented  to  the  court  below  a 
written  statement  signed  by  him,  as  such  county  treasurer, 
charging  therein  that  the  appellee,  Clapp,  as  administrator  of 
the  estate  of  William  M.  Clapp,  deceased,  had  neglected  to 
pay  the  taxes  due  upon  the  property  of  his  decedent,  and  the 
amount  of  such  delinquency,  and  praying  for  the  issue  of  an 
order,  commanding  him  to  show  cause  why  such  taxes  should 
not  be  paid,  etc.  The  appellee  appeared,  and  his  demurrer 
to  appellant's  written  statement,  for  the  want  of  sufficient 
facts  therein,  having  been  overruled  by  the  court,  he  filed  a 
verified  answer  in  abatement  of  this  suit  or  proceeding.  The 
appellant's  demurrer  to  appellee's  answer  was  carried  back 
and  sustained  by  the  court  to  his  written  statement,  and,  de- 
clining to  amend  or  plead  further,  judgment  was  rendered 
against  bim  for  appellee's  costs. 

The  first  error  of  which  the  appellant  complains  in  this 
court  is  the  overruling  of  his  motion  to  strike  out  the  ap- 
pellee's demurrer  to  his  written  statement  or  complaint.  This 
motion  was  not  made  part  of  the  record  of  this  cause  either 
by  a  bill  of  exceptions  or  by  an  order  of  court.  It  was  not 
in  writing,  and  the  grounds  of  the  motion  are  not  stated  in 
the  transcript.  Ap|)ellant's  counsel  claim,  in  argument,  that 
the  motion  ought  to  have  been  sustained  because,  they  say, 
*Hhis  is  not  a  civil  action,  but  a  special  proceeding.  No 
pleadings  are  contemplated  by  the  section  of  the  statute  (sec- 
tion 6443),  under  which  the  proceeding  was  instituted,  other 
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than  the  written  statement  filed  by  the  treasurer,  and  the  re- 
spondent's answer  to  the  rule  to  show  cause/' 

This  question  is  not,  we  think,  properly  saved  in  or  pre- 
sented by  the  record  of  this  cause,  but,  if  it  were,  we  would 
be  of  the  opinion  that  appellee's  demurrer  was  a  proper  plead- 
ing, and  that  the  court  did  not  err  in  refusing  to  strike  it  out* 
The  statute  requires  the  county  treasurer  to  set  forth  the  facts 
in  his  written  statement,  and  does  not  deprive  the  adminis- 
trator, even  by  implication,  of  the  right  to  test  the  suffi- 
eiency  of  such  facts  in  law  by  demurrer.  If,  however,  it 
were  conceded  that  the  court  had  erred  in  overruling  the 
motion  to  strike  out  appellee's  demurrer,  the  appellant  was 
not  harmed  by  such  ruling,  as  this  demurrer  was  overruled 
by  the  court.  , 

The  second  error  complained  of  is  assigned  as  follows: 
'^  The  circuit  erred  in  sustaining  appellee's  demurrer  to  the 
written  statement  filed  in  said  matter  by  appellant."  The 
transcript  before  us  fails  to  show  that  the  circuit  court  sus- 
tained appellee's  demurrer  to  appellant's  written  statement 
•r  complaint ;  but  it  does  show,  on  the  contrary,  that  this 
demurrer  was  overruled  by  the  court.  The  record  shows 
that  the  appellant's  demurrer  to  appellee's  answer  in  abate- 
ment was  sustained  by  the  court  to  the  written  statement  or 
complaint;  but  this  ruling  of  the  court  has  not  been  assigned 
here  as  error.  Counsel  on  both  sides,  however,  have  briefed 
this  cause  as  though  the  second  error  assigned  correctly  called 
in  question  the  sufficiency  of  the  facts,  stated  in  appellant's 
written  statement,  to  constitute  a  cause  of  action  or  valid 
claim  against  the  estate  of  appellee's  intestate.  This  ques- 
tion, therefore,  we  will  consider  and  decide  as  if  it  were  pre- 
sented by  a  proper  assignment  of  error. 

In  his  written  statement  the  appellant  represented  that  he 
was,  and  had  been  since  August  15th,  1881,  the  treasurer  of 
Koble  county ;  that  the  appellee  was,  and  had  been  since  Jan- 
lary  20th,  1881,  the  administrator  of  the  estate  of  William 
M.  Clapp,  "lately  and  for  and  during  all  the  years  hereinafter 
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specified,"  a  resident  of  Albion  township,  in  Noble  county, 
who  died  January  5th,  1881 ;  that,  on  April  Ist,  1877,  Wil- 
liam M.  Clapp  was  the»  owner  of  personal  property  subject  to 
taxation,  in  Noble  county,  of  the  fair  cash  value  of  $35,825, 
and,  on  April  1st,  1878,  he  was  the  owner  of  personal  prop- 
erty subject  to  taxation,  in  such  county,  of  the  fair  cash  value 
of  $40,976,  and  on  April  1st,  1879,  he  was  the  owner  of  per- 
sonal property  subject  to  taxation  in  such  county  of  the  fair 
cjash  value  of  $50,692,  and  on  April  1st,  1880,  he  was  the 
owner  of  personal  property  subject  to  taxation  in  such  county 
of  the  fair  cash  value  of  $60,594 ;  that  William  M.  Clapp  did 
not  make  and  deliver  to  the  proper  assessor  in  any  such  years 
a  correct  list  of  such  property  so  held  by  him,  but  only  re- 
turned for  1877  $20,825,  for  1878  $20,976,  for  1879  $20,692, 
and  for  1880  $20,594,  as  the  amount  and  value  of  such  prop- 
erty so  held  by  him  as  subject  to  taxation,  and  in  consequence 
thereof  the  residue  of  such  property,  so  owned  by  him,  was 
omitted  from  the  assessment  book  and  tax  duplicate,  and  no 
taxes  were  assessed  or  paid  thereon  for  such  years*;  that  on 
March  15th,  1883,  the  auditor  of  Noble  county  was  credibly 
informed,  had  reason  to  believe  and  discovered,  that  all  of  the 
property  of  William  M.  Clapp  had  not  been  assessed  for  such 
years,  but  that  there  was  an  omission  from  the  assessment 
books  and  tax  duplicates  of  each  of  such  years  of  the  amounts 
above  set  forth ;  that  after  having  given  the  appellee  written 
notice  to  appear  before  him  on  March  22d,  1883,  and  show 
cause,  if  any  he  could,  why  such  omitted  property  should  not 
be  assessed  and  charged  with  the  amount  of  taxes  due  thereon, 
and  the  appellee  having  failed  to  appear  and  show  cause,  the 
county  auditor  proceeded  to  and  did  assess  such  omitted  prop- 
erty at  its  true  cash  value,  and  charged  such  property  and  the 
appellee,  as  such  administrator,  on  the  tax  duplicate  for  the 
then  current  year,  with  the  proper  amount  of  taxes  thereon ; 
that,  by  reason  of  such  assessment  on  such  tax  duplicate,  then 
in  the  hands  of  appellant  as  such  county  treasurer  for  collec- 
tion, there  were  due  and  unpaid  by  appellee,  as  such  adminis- 
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trator^  taxes  for  State,  county  and  other  purposes,  the  follow- 
ing sums :  For  1877  f  139,  for  1878  $300,  for  1879  ^f436,  and 
for  1880  1760,  making  a  total  sum  of  $1,634 ;  that  the  ap-- 
pellee  had  in  his  hands,  as  such  administrator,  as  part  of  the 
assets  of  his  decedent's  estate,  a  large  sum  of  money,  to  wit^ 
$10,000,  and  more  than  sufficient  to  pay  and  satisfy  the  afore- 
said taxes ;  and  that,  since  the  making  of  such  assessment^ 
the  appellant  had  demanded  payment  of  such  taxes  from  the 
appellee,  who  had  failed  and  refused  to  pay  the  same,  or  any 
part  thereof     Wherefore,  etc. 

Upon  the  foregoing  statement  of  facts,  it  is  manifest  that 
the  fundamental  question  for  our  decision  may  be  thus  stated : 
Is  the  special  assessment  of  the  personal  property  of  William 
M.  Clapp,  deceased,  made  by  the  auditor  of  Noble  county  on 
March  15th,  1883,  and  charged  on  the  'tax  duplicate  against 
such  decedent's  estate,  a  valid,  legal  and  binding  assessment? 
In  other  words,  was  the  county  auditor  authorized  by  the 
statute  in  force  at  the  time  to  assess  the  omitted  personal 
property  of  such  decedent  for  the  years  specified  in  such  as- 
sessment, which  antedate  the  enactment  and  taking  effect  of 
such  statute?  If  these  questions  must  be  answered  in  the 
negative,  as  we  think  they  must,  it  is  certain  there  is  no  error 
in  the  record  of  this  cause  which  would  authorize  or  justify 
the  reversal  of  the  judgment  below. 

It  will  be  observed  that  the  special  assessment  of  the  county 
auditor,  mentioned  and  described  in  appellant's  written  state- 
ment of  facts,  covered  and  embraced  each  and  all  of  the  yeara 
1877,  1878,  1879  and  1880.  In  each  and  all  of  those  years 
the  law  of  this  State,  regulating  the  assessment  of  property 
and  the  special  assessment  of  omitted  property  for  the  pur- 
poses of  taxation,  was  the  act  of  December  2Lst,  1872,  and 
its  several  amendments.  1  R.  S.  1876,  p.  72.  This  statute 
and  its  amendments,  in  so  far  as  they  provided  for  special  as- 
sessments of  omitted  property,  have  been  several  times  con- 
sidered by  this  court.  Vogel  v.  Vogler,  78  Ind.  353 ;  State, 
ex  rd.y  V.  Howard,  80  Ind.  466 ;    Stockman  v.  Robbins,  80 
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Ind.  195;  Scott  v.  Town  of  Knightstowny  84  Ind.  108;  Ham- 
ilton  V.  Amsdeny  88  Ind.  304.  It  will  be  seen  from  the  cases 
cited  that  it  has  been  uniformly  held  by  this  court  that  special 
assessments  of  omitted  property  by  the  county  auditor  or 
county  treasurer,  except  for  the  current  year,  were  not  author- 
ized by  any  of  the  provisions  of  the  ass<'ssment  law  of  De- 
cember 21st,  1872,  or  of  any  of  its  amendments.  We  adhere 
to  these  decisions ;  and  as  it  is  shown  by  the  appellant's  writ- 
ten statement  of  fiicts  that  the  special  assessment  of  the  omitted 
personal  property  of  William  M.  Clapp,  deceased,  was  made 
by  the  auditor  of  Noble  county  on  the  15th  day  of  March, 
1883,  we  hold  that  such  assessment  was  not  authorized  by  the 
assessment  law  of  December  21st,  1872,  or  any  of  its  amend- 
ments. 

Nearly  two  years  prior  to  the  making  of  such  special  assess- 
ment by  the  auditor  of  Noble  county,  to  wit,  on  March  29th, 
1881,  the  assessment  law  of  Dec.  21st,  1872,  and  its  amend- 
ments were  repealed  and  superseded  by  the  passage,  approval 
and  immediate  taking  effect  of  an  act  entitled  ''An  act  con- 
cerning taxation."  Acts  1881,  p.  611 ;  sections  6269  to  6521, 
R.  S.  1881.  In  section  147  of  the  above  entitled  act  (section 
6416,  R.  S.  1881), it  is  provided  as  follows:  "  Whenever  the 
county  auditor  shall  discover  or  receive  credible  information, 
or  if  he  shall  have  reason  to  believe,  that  any  real  or  personal 
property  has,  from  any  cause,  been  omitted  in  whole  or  in 
jmrt  in  the  assessment  of  any  year  or  number  of  years  from 
the  assessment  book,  or  from  the  tax  duplicate,  he  shall  pro- 
ceed to  correct  the  tax  duplicate,  and  add  such  property  thereto, 
with  the  proper  valuation,  and  charge  such  property  and  the 
owner  thereof  with  the  proper  amount  of  taxes  thereon,  to 
enable  him  to  do  which  he  is  invested  with  all  the  powers  of 
assessors  under  this  act." 

On  behalf  of  the  appellant,  it  is  claimed  that  the  special  as- 
sessment of  the  omitted  personal  property  of  William  M. 
Clapp,  deceased,  made  by  the  auditor  of  Noble  county,  was 
authorized  by  the  provisions  quoted  of  section  6416  of  the 
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above  entitled  act  of  March  29th^  1881.  We  do  not  think 
so.  The  language  and  grammatical  construction  of  the  pro- 
visions quoted  indicate  clearly^  as  it  seems  to  us^  that  they 
were  to  be  prospective  only  in  their  operation,  and  not  retro- 
active. It  is  a  maxim  of  the  law  that  statutes  must  be  con- 
strued prospectively,  unless  they  plainly  import  a  diflFerent 
intention  on  the  part  of  the  Legislature.  Wilhite  v.  Ham" 
rieky  92  Ind.  594,  and  cases  cited.  There  is  nothing  in  the 
statutory  provisions  quoted  which  imports  any  intention  on 
the  part  of  the  Legislature  to  authorize  any  county  auditor 
to  make  a  special  assessment  of  omitted  property  for  any  year, 
or  number  of  years,  prior  to  the  passage  and  taking,  effect  of 
the  above  entitled  act. 

We  are  of  opinion,  therefore,  that  the  special  assessment 
of  the  omitted  personal  property  of  William  M.  Clapp,  de- 
ceased, made  by  the  auditor  of  Noble  county,  was  wholly  un- 
authorized by  law,  invalid  and  void. 

The  judgment  is  affirmed,  with  costs. 

Filed  Sept.  15, 1885. 


No.  12,185. 

Brown  et  al.  v.  Brown. 

Contract.— J5juito6fe  Mortgage. — Foredomtre. — Payment  when  Time  not  Fixed 
by  OontraeL — An  instrument  designated  '^  memoranda  of  contract/' 
signed  by  S.  B.  and  wife  and  E.  B.,  provided  that  S.  B.  had  previously 
obtained  $3,000  from  E.  B.,  with  which  he  purchased  certain  described 
land.  "  the  use  and  control  of  which  we  do  hereby  turn  over  to  the  said  " 
£.  B.  **  until  sold,  and  when  sold  the  $3,000  above  named,  and  one-half 
of  the  advance  over,  together  with  the  $3,000  that  may  be  obtained  on 
the  sale  of  said  land,  we  will  pay  to  "  E.  B.  It  was  stipulated  that  S. 
B.  should  put  $200  worth  of  improvements  on  the  land,  and  that  E.  B. 
should  pay  the  taxes  and  keep  the  farm  in  as  good  repair  as  when  re- 
ceived; that  in  case  E.  B.  should  die  "before  the  sale  of  the  farm  and 
the  cancelling  of  this  paper,"  then  the  $3,000  should  be  a  gift  to  8.  B., 
and  the  paper  should  be  void.    S.  B.  died  without  making  the  improve- 
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ments  or  selling  the  land.  Action  by  EL  B.  on  the  contract,  with  a 
prayer  that  the  land  be  ordered  sold  and  his  claim  paid  out  of  the  pro- 
ceeds. 

Hddf  that  the  instrument  set  out  is  an  equitable  mortgage,  and  that  £.  B. 
is  entitled  to  have  the  land  sold  to  pay  the  debt  evidenced  by  it. 

Heldj  also,  that  as  no  time  was  fixed  for  the  payment  of  the  money,  the 
law  made  it  the  obligation  of  S.  B.  to  pay  it  within  a  reasonable  time. 

From  the  Montgomery  Circuit  Court. 

P.  8.  Kennedyy  S.  C.  Kennedy,  M.  W.  Bruner  and  E.  CI 
Snyder,  for  appellants. 

R.  B.  F.  Peirce,  W.  T.  Brush,  T.  H.  RMne  and  H.  H. 
Ristine,  for  appellee. 

Elliott,  J. — The  complaint  of  the  appellee, sets  forth  the 

following  contract : 

"January  29th,  1879. 

"  Memoranda  of  contract  between  Solon  H.  Brown,  of  the 
first  part,  and  Elijah  C.  Brown,  of  the  second  part.  This  is 
to  certify  that  we,  of  the  first  part,  did  obtain  of  Elijah  C 
Brown,  of  the  second  part,  three  thousand  dollars,  part  in  a 
claim  against  John  S.  Gray  of  $2,640,  and  the  remainder  ia 
his  own  paper,  with  which  we  did  purchase  of  the  said  John 
S.  Gray  and  others,  the  following  described  tract  of  land  in 
Montgomery  county,  Indiana,  known  as  the  *  Folse  farm,' 
and  described  as  follows :  The  west  half  of  the  west  half  of 
the  southwest  quarter  of  section  thirty-five  (35),  in  town- 
ship nineteen  (19)  north,  range  six  (6)  east;  and  also  the 
east  half  of  the  southeast  quarter  of  section  thirty-four  (34), 
in  township  and  range  aforesaid,  together  containing  one 
hundred  and  twenty  acres.  The  use  and  control  of  which  we 
do  hereby  turn  over  to  the  said  Elijah  C.  Bi'own,  of  the  second 
part,  until  sold,  and  when  sold  the  $3,000  above  named  and 
one-half  of  the  advance  over,  together  with  the  said  $3,000 
that  may  be  obtained  on  the  sale  of  said  land,  we  will  pay  ta 
Elijah  C.  Brown,  of  the  second  part ;  and,  also,  we,  of  the 
fii*st  part,  do  herein  agree  to  put  on  said  lands  two  hundred 
dollars  ($200)  worth  of  improvements  in  clearing,  fencing 
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and  ditching  (when  deadening  gets  in  suitable  condition),  and 
that  we,  Elijah  C.  Brown,  of  the  second  part,  herein  agreeing,, 
shall  pay  the  taxes  on  said  lands  and  keep  the  farm  in  as  good 
repair  as  when  received.  And  in  case  that  the  said  Elijah  C. 
Brown,  of  the  second  part,  shall  decease  before  the  sale  of 
the  farm  and  the  cancelling  of  this  paper,  then  the  three 
thoosand  dollars  named  above  shall  be  and  is  hereby  a  gift 
to  the  said  Solon  H.  Brown,  of  the  first  part,  and  this  paper 
shall  become  null  and  void. 

"  In  testimony  whereof  we  do  hereunto  subscribe  our  names- 
respectively  the  day  and  year  above  named. 

"  (Signed)  Solon  H.  Brown. 

"  Mary  J.  Brown. 
"  Elijah  C.  Brown.*' 

It  is  alleged  that  Solon  H.  Brown  died  testate,  in  January,. 
1883,  leaving  surviving  him  the  appellants  as  his  only  heirs; 
that  prior  to  his  death  the  testator  borrowed  of  the  appellee 
the  13,000  mentioned  in  the  written  contract,  for  the  purpose 
of  purchasing  the  land  therein  described.  It  is  also  alleged 
that,  on  the  29th  day  of  January,  1879,  Solon  H.  Brown,  be- 
coming dissatisfied  with  his  purchase  of  the  land,  on  account 
of  his  inability  to  pay  the  notes  which  he  had  executed  to  se- 
cure the  $3,000  borrowed  of  the  appellee,  executed  the  writ- 
ten contract.  It  is  also  averred  that  the  appellee  has  pep- 
formed  his  part  of  the  contract,  and  that  the  testator  and 
Mary  J.  Brown  have  failed  to  perform  their  part,  in  that  they 
have  not  expended  $200  in  improvements ;  that  the  real  es- 
tate has  not  been  sold.  Prayer  that  the  plaintiff  be  decreed 
to  have  an  equitable  inteoest  in  the  land ;  that  it  be  ordered 
sold,  and  that  the  appellee's  claim  be  paid  out  of  the  pro- 
ceeds of  the  sale. 

The  case  is  a  peculiar  one,  but  wc  think  the  facts  stated 
entitle  the  appellee  to  relief.  The  instrument  is  badly  drawn 
and  was  evidently  prepared  by  an  unskilful  person,  but  it 
is  not  meaningless. 

A  cardinal  rule  in  the  construction  of  contracts  is,  that  they 
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shall  be  given  effect  if  possible^  and  the  intention  of  the  par- 
ties carried  into  execution.  In  order  to  give  this  contract 
effect^  it  must  be  held  that  it  evidences  a  debt  due  to  the  aj^H 
pellee^  payable  out  of  the  proceeds  of  a  sale  of  the  land^  and 
to  effectuate  the  intention  of  the  parties,  it  must  be  held  that 
a  sale  of  the  land  shall  be  made  and  the  debt  paid.  The 
terms  of  the  contract,  and  the  circumstances  under  which  it 
was  executed,  show  that  the  appellee  meant  to  hold  the  signers 
of  the  instrument  liable  for  the  money,  and  that  they  assented 
to  this,  and  also  agreed  that  the  money  borrowed  should  be 
paid  out  of  the  proceeds  of  a  sale  of  the  land.  It  further  ap- 
pears that  the  money  was  obtained  for  the  purpose  of  pur- 
chasing the  land,  and  that  it  was  used  for  that  purpose ;  it  is, 
therefore,  equitable  that  the  money  which  bought  and  paid 
for  the  land  should  be  repaid  to  the  person  who  furnished  it, 
and  this,  it  is  evident,  was  the  intention  of  the  parties.  Coun- 
sel for  the  appellant  say  :  ^'  But  it  was  earnestly  insisted  by 
counsel  for  appellee  in  the  court  below  that  the  stipulation 
in  the  contract,  viz.,  'The  use  and  control  of  which'  (the 
land)  '  we  do  hereby  turn  over  to  the  said  Elijah  C.  Brown 
of  the  second  part,  until  sold,  and  when  sold  the  $3,000  above 
named,  and  one-half  of  the  advance  over,  together  with  the 
$3,000  that  may  be  obtained  on  the  sale  of  said  land,  we  will 
pay  to  Elijah  C.  Brown,  of  the  second  part,'  evinced  a  clear 
and  unmistakable  understanding  that  the  land  was  to  be  sold. 
Standing  alone  this  conclusion  would  seem  reasonable.  But, 
in  construing  a  contract,  reference  must  be  had  to  the  entire 
instrument.  The  intention  of  the  parties  to  the  contract  is 
the  thing  to  be  ascertained.  This  c^n  not  be  done  by  reference 
to  a  particular  sentence  or  clause ;  all  the  parts  must  be  con- 
sidered togotluT.  Tested  by  this  rule,  we  think  the  conclu- 
sion erroneous."  The  argument  of  apj>ellant's  counsel  does 
not  meet  the  proposition  of  the  appellee,  for  the  clause  quoted 
from  the  contract  is  consistent  with  all  the  other  stipulations, 
and  giving  to  it  the  construction  claimed  by  the  appellee 
makes  the  contract  a  complete  and  effective  one ;  while  any 
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other  construction  would  practically  nullify  it  and  frustrate 
the  intention  of  the  parties. 

It  is  true  that  no  time  is  fixed  for  the  payment  of  the  three 
thousand  dollars,  but  this,  surely,  does  not  relieve  the  debtor 
from  his  obligation.  If  a  man  promises  to  pay  money  bor- 
rowed of  another,  the  failure  to  fix  a  time  for  payment  does 
not  invalidate  the  contract,  for  the  law  supplies  the  omitted 
element^  and  prescribes  that  payment  shall  be  made  within  a 
reasonable  time.  So,  here,  the  law  entered  into  the  agree- 
ment and  made  it  the  obligation  of  the  debtor  to  pay  the 
creditor  within  a  reasonable  time. 

The  instrument  is  not  a  lease ;  it  has  none  of  the  features 
of  a  lease  except  that  of  possession,  and  that  is  a  feature  not 
peculiar  to  leases.  The  instrument  is  a  mortgage,  for  it  evi- 
dences a  debt,  contains  a  promise  to  pay  it  out  of  the  land, 
and  puts  the  land  in  the  possession  of  the  creditor  until  pay- 
ment of  the  debt.  It  is  not  the  usual  mortgage,  perhaps  not 
a  complete  one,  but  it  is  sufficient  to  vest  in  the  creditor  a 
right  to  have  the  land, pledged  to  him  and  put  into  his  pos- 
session^ sold  to  pay  the  debt ;  in  short,  it  is  an  equitable  mort- 
gage.    1  Jones  Mortg.,  section  162. 

What  we  have  said  disposes  of  all  the  questions  in  the  case, 
and  renders  it  unnecessary  to  discuss  the  rulings  on  the  an- 
swers.    Judgment  affirmed. 

Filed  Sept.  18,  1885. 
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Pleadino. —  Speafie  Statements  Control  General  u4c«rOTgnte.— Specific  state- 
ments of  facts  in  a  pleading  control  general  averments  therein. 

R  %iLROAD. — Negligence. —  Wilful  Injury. — Pleading.— Vf  here  the  specific  facts 
»et  oat  in  a  paragraph  of  complaint  do  not  make  a  case  of  wilful  injury, 
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it  will  be  treated  as  one  charging  negligence  merely,  notwithstanding 
general  allegations  of  wilfulness. 
Same. — Contributory  Negligence, — Trespasier. — Signals. — Where  a  person  goes 
upon  a  railroad  track  between  stations,  at  a  place  where  he  has  no  right 
to  be,  without  looking  or  listening  for  approaching  trains,  and  is  injured, 
he  can  not  recover  against  the  company  in  the  absence  of  wilfalness,  not- 
withstanding a  failure  to  give  the  signals  required  by  law. 

From  the  Huntington  Circuit  Court. 

J.  Brownlee,  for  appellant. 

C  Cowgill,  H.  B.  Shiveley  and  C.  E.  Cowgilly  for  appellee. 

ZoLLARS,  J. — Appellant  was  injured  in  a  collision  with 
one  of  appellee's  trains,  and  brought  this  action  to  recover 
damages.  A  demurrer  was  sustained  to  the  second  paragraph 
of  his  complaint.  That  ruling  presents  the  only  question  for 
decision  here.  In  the  formal  part  of  the  paragraph,  it  is 
charged  that  appellee,  by  its  agents  and  servants,  wrongfully, 
negligently,  carelessly,  wilfully  and  purposely,  ran  one  of  its 
trains  upon  appellant,  and  wounded  and  crippled  him,  with- 
out any  negligence  on  his  part.  Immediately  following  this 
is  the  averment,  '^  which  injury  was  done  and  caused  as  fol- 
lows ; "  (Hero  follows  a  specific  statement  of  all  the  circum- 
stances under  which  the  injury  was  received.)  The  leading 
facts  in  this  s])ecific  statement  may  be  summarized  as  follows : 
Appellee  had  a  de|>ot  east  of  and  near  to  the  town  of  Fair- 
mount.  The  railroad  track  extends  north  and  south.  Ap- 
pellee's trains  were  accustomed  to  stop  at  the  depot  to  receive 
and  discharge  passengers  and  freight,  and  to  take  water.  Ap- 
pellant resided  in  the  town,  and  had  to  cross  the  railroad  in 
reaching  a  flax-straw  mill,  where  he  was  at  work,  about  one 
hundred  and  fifty  yards  northeast  of  the  depot.  On  the 
morning  of  the  injury,  he,  with  others,  crossed  the  track  and 
went  to  the  mill.  After  they  had  reached  the  mill,  they  were 
directed  to  go  to  a  field  situated  on  the  west  side  of  the  rail- 
road track,  and  about  five  hundred  yards  north  of  the  depots 
In  going  to  the  field,  they  went  west  to  the  railroad  track, 
and  appellant  walked  north  upon  a  side-track  for  about  one 
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hundred  and  fifty  yards^  to  a  junction  of  the  side-track  with 
the  main  track.  From  this  pointy  he  walked  north  on  the 
main  track  about  fifty  feet^  at  which  place  and  time  he  was 
struck  by  the  train  going  north  from  the  depot.  When  he 
went  upon  the  track,  he  did  not  know  that  a  train  had  ar- 
rived at  the  depot.  No  signals  of  the  arrival  or  departure 
of  the  train  were  given.  It  is  averred  that  he  knew  of  the 
duty  of  the  company  to  give  signals,  and  relied  upon  the  per- 
formance of  that  duty,  and  that  if  such  signals  had  been 
given,  he  would  not  have  gone  upon  the  track,  or  would  have 
left  it.  From  the  depot  to  where  appellant  was  injured,  the 
track  is  straight,  with  nothing  to  obstruct  the  view.  It  is 
averred  further,  that  the  only  convenient,  passable,  proper 
and  usual  way  north  from  the  depot,  and  a  public  highway, 
to  and  beyond  where  appellant  was  injured,  is  upon  the  rail- 
road track,  there  being  no  room  or  space  on  either  side  thereof 
for  persons  to  pass  and  repass. 

If  the  case  is  to  be  treated  as  one  based  upon  negligence, 
It  is  very  clear  that  the  second  paragraph  of  the  complaint 
does  not  state  a  cause  of  action,  because  it  shows  that  appel- 
lant was  guilty  of  contributory  negligence.  There  is  a  gen- 
eral averment  that  the  injury  was  inflicted  without  any  fault 
or  negligence  on  the  part  of  appellant.  If  the  complaint 
had  stopped  there,  it  would  have  been  sufficient  as  to  the  want 
of  negligence  on  the  part  of  appellant,  under  the  rulings  of 
this  court.  City  of  Evansmlle  v.  Worthington,  97  Ind.  282. 
The  pleader,  however,  proceeded  to  state  the  specific  facts 
and  circumstances  upon  which  the  general  averment  is  based. 
These  specific  statements  must  control  the  general  averment, 
and  they  overthrow  the  general  averment  that  appellant  was 
injured  without  any  fault  or  negligence  on  his  part. 

It  appears  from  the  specific  averments,  that  appellee  was 
guilty  of  negligence  in  not  giving  signals,  and  it  also  appears 
from  them  that  appellant,  without  looking  or  listening  for 
approaching  trains,  went  upon  and  walked  upon  the  railroad 
track  between  stations,  and  at  a  place  where  he  had  no  right 
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to  be.  He  was  thus  not  only  guilty  of  negligence,  but  he  was 
a  trespasser  upon  the  company^s  property.  There  may  arise 
cases  where  a  reliance  upon  the  giving  of  signals  may  have 
some  bearing  upon  the  question  of  the  party's  negligence^  but 
clearly  such  a  reliance  will  not  justify  any  one  in  trespassing 
upon  a  railroad  track,  without  any  kind  of  precaution  for  his 
own  safety.  It  may  be,  too,  that  the  railroad  track  was  the 
most  convenient  way  to  the  field,  but  neither  this  &ct,  nor 
the  fact  that  appellant  and  others  may  have  adopted  it  as  a 
foot- way  to  the  field,  would  change  the  relative  rights  of  the 
parties  as  to  the  track.  Appellant  was  clearly  guilty  of  neg- 
ligence, as  shown  by  the  specific  statement  of  facts,  and  hence 
can  not  recover  upon  the  ground  simply  that  appellee  was 
guilty  of  negligence.  The  doctrine  of  comparative  negli- 
gence, as  held  by  the  Illinois  court,  has  never  been  adopted 
in  this  State.  Terre  Haute^  etc.,  R.  R.  Cb.  v.  Grahamy  95  Ind. 
286  (48  Am.  B.  719),  and  cases  there  cited ;  Illinois  Central 
R.  R.  Co.  V.  Hetherington,  83  111.  510.  On  the  other  hand, 
if  the  injury  was  wilfully  inflicted,  appellant  may  recover,  al- 
though he  may  have  been  guilty  of  negligence.  Terre  Haute, 
etc.y  R.  R.  Co.  V.  Graham,  supra,  and  cases  there  cited. 

Appellant's  counsel  contends  that  the  paragraph  of  com- 
plaint under  discussion  makes  a  case  of  wilful  injury.  Ap- 
pellee^s  counsel  contend  that  nothing  more  than  negligence 
is  charged.  This  contention  requires  .a  construction  of  the 
paragraph.  There  is  a  general  charge  that  appellee,  by  its 
agents  and  servants,  *'  wrongfully,  negligently,  carelessly,  wil- 
fully and  purposely,"  inflicted  the  injury,  followed  by  the 
statement  already  set  out,  '^  which  injury  was  done  and  caused 
as  follows.''  Following  the  specific  facts,  as  we  have  already 
given  them,  is  the  following:  "Wherefore  said  plaintiff 
charges  that  the  said  defendant,  by  its  said  servants  and  agents^ 
did  then  and  there,  in  manner  aforesaid,  willingly,  negligently, 
wrongfully  and  purposely,  run  said  locomotive,  on  and  against 
him,  the  said  plaintiiF,  as  aforesaid." 

It  is  very  apparent  that  the  charge  of  wilfulness  is  based 
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apoa  the  specific  iacts  and  wrongs  charged.  If  these  do  not, 
as  a  matter  of  law,  show  that  the  injury  was  wilfully  inflicted, 
the  paragraph  does  not  make  a  case  of  wilful  injury.  We 
chink  that  it  does  not.  It  is  not  charged  that  appellee's  agents 
and  servants  saw  appellant  upon  the  track,  or  knew  that  he 
was  there.  The  chai^  is  that  the  track  was  straight,  with 
nothing  to  obstruct  the  view,  and  that  no  signals  were  given 
of  the  arrival  of  the  train  at  the  depot,  nor  of  its  departure 
therefrom.  These  are  the  only  wrongs  charged  upon  ap- 
pellee in  the  specific  statement  of  facts,  and  they  are  nega- 
tive in  character.  Clearly,  these  omissioDs  do  not,  as  a  mat- 
ter of  law,  coostitnte  wilfulness ;  and  as  they  do  not,  the 
second  paragraph  of  the  complaint  must  be  treated  as  one 
chaining  negligence  only.  So  treated,  it  is  insulSoient,  be- 
cause it  shows  that  appellant  was  guilty  of  contributory  neg- 
ligence. The  demurrer,  therefore,  was  rightfully  sostained 
thereto. 

Judgment  affirmed,  with  costs. 

riled  Sept  19, 18S5. 


Tbe  Cincinnati,  Hamilton  and  Indianapolis  Rail- 
EOAD  Company"  v.  Butleb. 

NEauoEKCE. — BaUroad  Croming. — Dtgree  of  Care. — One  who  attempts  to 
enm  a  railroad  track  must  ezercise  care  proportioned  to  the  probable 

Sure.— fVraoiKif  Tiifary. — Oonlrilniioru  Htgligence.—Staiaiori/  SigTuUt. — Eeomi- 
tK  ^pted. — City  Ordinanee.—One  who  is  injured  b?  a  train  while  crossing 
the  track  of  a  railroad  company  will  not  tie  exonerated  from  the  pre- 
ramptioo  of  contributory  negligence,  because  of  the  failure  of  those  in 
chaTf«e  of  the  traio  to  give  the  statutory  signals,  or  because  thetrain  was 
run  at  a  rate  of  speed  prohibited  by  a  city  ordinance,  if  it  appears  that 
by  Uie  exercise  of  proper  diligence  he  might  have  avoided  the  injury. 

Sl](£, — Ntgligena  per  m.— Tbe  failure  to  give  signals  at  a  public  crossing 
of  the  approach  of  a  train  is  negligence  per  m,  and  fiics  the  liability  of 
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the  railroad  company  to  one  who,  without  concurring  negligence,  is  in- 
jured thereby. 

S/LMiL—JPtainiiff'  Must  Affirmatively  Show  Injury  not  to  be  BesuU  of  Ooniribuiory 
Ne^igence. — Contributory  negligence  is  not  a  matter  of  defence  in  this 
State,  and  the  plaintiff  must  show  affirmatively,  by  pleading  and  proof, 
that  his  fault  or  negligence  did  not  contribute  to  his  injury^  before  he  is 
entitled  to  recover  therefor. 

Instructions. — Bill  of  Exceptiow, — ^The  clerk  is  authorized  to  copy  into  the 
transcript  instructions  which  are  properly  identified  by,  but  are  not 
copied  into,  the  bill  of  exceptions,  and  the  place  for  the  insertion  of 
which  is  defiignated  by  the  words  "  here  insert.*' 

From  the  Franklin  Circuit  Court. 

B.  D.  Marshall f  A.  C.  Harris^  W.  H,  Calkins  and  W.  C 
Forrey,  for  appellant. 

B.  F,  Claypoolf  J.  H.  Claypooly  L.  W,  Florea  and  G.  C, 
Florea,  for  appellee. 

Mitchell,  C.  J. — Daniel  W.  Butler,  a  physician,  residing 
in  Connersville,  Indiana,  became  involved  in  a  collision  which 
occurred  on  the  afternoon  of  the  6th  day  of  January,  1883, 
at  the  point  where  Eastern  avenue,  along  which  he  was  driv- 
ing northward,  crosses  the  Cincinnati,  Hamilton  and  Indian- 
apolis Railroad. 

The  engine  of  a  regular  passenger  train  going  eastward 
collided  with  the  top  buggy  in  which  he  was  riding.  He  was 
thrown  violently  upon  the  ground  and  severely  injured.  To 
recover  damages  for  the  injuries  sustained,  this  action  was 
brought,  resulting  in  a  verdict  and  judgment  for  the  plain- 
tiff below. 

It  is  insisted  that  the  plaintiff  failed  entirely  to  prove  that 
he  was  free  from  contributory  negligence,  and  that  the  ap- 
pellant's motion  for  a  new  trial  should  have  been  sustained, 
on  the  ground  that  the  verdict  was  not  supported  by  the 
evidence. 

There  was  sharp  conflict  in  the  testimony,  as  it  appears  in 
the  record,  at  some  of  the  material  points.  At  other  points, 
not  seriously  disputed,  it  leaves  the  plaintiff's  right  to  recover, 
to  say  the  least,  in  doubt. 
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The  plaintiff^  and  others  in  his  behalf^  testified  that  the 
train  was  being  run  at  a  rate  of  speed  prohibited  by  a  city 
ordinance,  and  that  it  approached  the  depot  and  crossing  with- 
out giving  any  warning,  either  by  sounding  the  whistle  or 
ringing  the  bell.  Against  this,  the  engineer  and  conductor 
of  the  train,  and  several  others,  some  employees  of  the  com- 
pany and  others  not,  testified  positively  that  signals  were 
given,  both  by  sounding  the  whistle  and  ringing  the  bell. 
As  the  evidence  stood  upon  this  point,  although  negative  on 
the  part  of  the  plaintiff,  the  jury  could  well  have  found  that 
the  railroad  company  neglected  its  statutory  duty. 

Concerning  the  manner  in  which  the  plaintiff  approached 
the  track,  and  how  his  vehicle  came  into  the  collision,  he  tes- 
tified that  he  drove  north  along  the  center  of  Eastern  avenue 
in  a  slow  trot,  until  he  came  to  the  grade ;  that  then  his  horse 
fell  into  a  quick  walk ;  that  as  he  passed  the  corner  of  the 
foundry  building  he  looked  up  and  down  the  tracks,  and 
neither  heard  nor  saw  the  approaching  train  ;  that  a  box-car 
was  standing  on  the  south  switch,  some  twenty  feet  west  of 
the  line  of  the  street ;  that  "  as  I  passed  the  box-car,  and 
after  I  got  past  the  box-car  so  that  I  could  see  up  the  track, 
then  I  looked  up  the  track  and  saw  an  engine  in  close  prox- 
imity to  me.     I  looked  west ;  the  distance  it  was  would  be 
impossible  to  tell ;  it  was  not  very  far  from  me ;  I  do  not 
think  it  was  a  hundred  feet,  perhaps  not  more  than  that.  My 
horse  was  just  entering  on  the  main  track;  whether  he  was 
on  the  main  track  I  could  not  say,  but  his  head  was  when  I 
saw  the  engine.    It  flashed  over  me  for  a  moment  what  to  do ; 
my  horse's  head  was  on  the  main  track ;  I  just  got  my  whip 
and  gave  my  horse  a  lick ;  he  was  very  quick  and  went  over 
the  track.     Just  as  I  did  that  the  engine  gave  three  sharp 
whistles  in  quick  succession ;  just  as  the  last  whistle  sounded 
the  engine  struck  my  buggy ;  that  is  all  I  remember."    . 

Mr.  Longfellow,  an  apparently  disinterested  and  credible 
witness  for  the  defendant,  who  saw  the  occurrence,  describes 
Vol.  103.— 3 
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it  as  follows :  "  I  remember  the  accident  on  that  day  "  (Jan- 
uary 6th,  1883).  "I  was  along  the  side-track  forty  or  fifty 
yards  from  the  crossing  at  Eastern  avenue  and  the  railroad ; 
I  was  unloading  a  car  of  logs.  I  saw  the  plaintiff  at  the  time 
come  up  Eastern  avenue  in  a  buggy.  When  I  first  saw  him 
I  heard  the  cars  coming  and  heard  them  whistle ;  he  drove 
right  onto  the  crossing,  and  when  his  horse  came  up  onto  the 
switch-tracks  the  locomotive  was  very  close  to  him.  The 
horse  tried  to  get  off  the  track ;  Mr.  Butler  pulled  on  his  left 
line,  and  did  his  best,  and  whipped  the  horse.  He  pulled 
him  right  in  ahead  of  the  locomotive.  The  locomotive  struck 
the  buggy  between  the  front  and  hind  wheels,  as  near  as  I 
could  see,  and  threw  it  over  on  the  horse ;  and  that  was  all 
I  could  see,  as  the  ears  came  between  me  and  the  buggy." 

It  appears  from  the  evidence,  that  approaching  the  railroad 
track  going  northward  a  building  called  the  "  old  foundry  *' 
obstructs  a  view  of  the  track  to  the  westward,  until  a  point 
from  forty  to  forty-five  feet  south  of  the  main  track  is  reached. 
It  was  claimed,  too,  that  a  box-car  standing  on  the  switch  at 
the  time  of  .the  collision  presented  some  further  obstruction 
in  that  regard. 

Assuming  that  the  train  was  proceeding  at  a  rate  of  speed 
prohibited  by  ordinance,  and  that  contrary  to  the  usual  cus- 
tom it  approached  the  crossing  and  depot  without  giving  the 
prescribed  signals,  and  conceding,  too,  that  the  situation  was 
such  that  a  view  of  the  approaching  train  was  difficult  to  be 
had,  it  is  nevertheless  not  clear  that  the  plaintiff  exercised 
such  care  as  removes  the  presumption  of  contributory  neg- 
ligence. 

The  degree  of  caution  which  the  law  requires  of  one  about 
to  cross  a  railroad  track,  in  order  to  entitle  him  to  recover 
damages  for  an  injury  sustained  by  coming  in  collision  with 
a  train,  has  been  so  often  stated  by  this  court  that  to  repeat 
it  would  add  nothing  to  its  force.  That  it  is  difficult,  or  re- 
quires extraordinary  effort,  at  a  particular  place,  to  ascertain 
whether  or  not  it  is  safi^  to  attempt  to  cross,  does  not  excuse 
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one  who  is  fiimiliar  with  the  locality,  and  the  danger  8ur- 
roanding  it,  from  exercising  care  proportioned  to  the  probable 
danger.  Manifestly,  where  obstacles  interpose  which  obstruct 
sight  and  sound,  it  is  the  plain  dictate  of  ordinary  prudence 
that  the  traveller  on  the  highway  should  approach  the  cross- 
ing with  a  degree  of  caution  much  above  that  which  would 
be  required  at  a  point  where  no  obstacles  intervened. 

While  it  is  imperatively  required  of  those  in  charge  of  a 
train  that  they  give  the  statutory  signals  when  approaching 
crossings^  and  while  it  may  be  sufficient  to  establish  negli- 
gence against  a  railroad  company*to  show  that  a  train  was  run 
at  a  rate  of  speed  prohibited  by  an  ordinance,  yet,  inasmuch 
as  signals  given  may,  under  the  circumstances  supposed,  not 
be  heard,  or  because  through  neglect  or  otherwise  those  in 
charge  of  the  train  may  fail  to  give  them,  the  traveller  who 
sustains  an  injury  by  coming  in  collision  with  the  train  will 
not  be  exonerated  from  the  presumption  of  contributory  neg- 
ligence, if  it  appears  that  by  the  exercise  of  any  degree  of 
diligence  which  was,  under  the  circumstances,  reasonably  prac- 
ticable and  available,  he  might  have  avoided  the  injury. 
Bdkfantaine  R.  W.  Co.  v.  Hurdery  33  Ind.  335  (5  Am. 
R.  201)  ;  ToUdOj  etc.,  R.  W.  Go.  v.  Shuckman,  50  Ind.  42 ; 
St.  Louie^  etc.,  R.  W.  Co.  v.  Mathias,  50  Ind.  65. 

The  negligence  of  the  railroad  company,  in  failing  to  ob- 
serve the  obligation  imposed  on  it  by  statute,  will  not  excuse 
one  who  sustains  an  injury  at  a  crossing,  if  he  neglects  the 
diligent  use  of  all  available  means  of  avoiding  such  injury, 
nor  will  its  failure  in  that  regard  abrogate  or  modify  the  rule 
that  no  one  shall  recover  damages  for  an  injury  not  purposely 
or  wantonly  inflicted,  to  which  his  own  negligence  contrib- 
uted. 

A  traveller  should  always-approach  a  railway  crossftig  under 
the  apprehension  that  a  train  is  liable  to  come  at  any  moment^ 
and  while  he  may  presume  that  those  in  charge  of  it  will  obey 
the  law,  by  giving  the  statutory  signals,  the  law  will  never- 
theless require  that  he  obey  the  instincts  of  self-preservation. 
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and  not  thrust  himself  into  a  situation  of  danger,  which,  not- 
withstanding the  failure  of  the  railroad,  he  might  have  avoided 
bv  the  careful  use  of  his  senses. 

The  record  in  this  case  does  not  require  us  to  determine 
whether  the  evidence  shows  that  the  plaintiff  came  within  the 
rule  required,  as  it  is  obvious  from  an  examination  of  the  in- 
structions, that  the  case  was  given  to  the  jury  upon  a  theory 
which  the  law  does  not  justify. 

At  this  point,  it  is  suggested  that  the  instructions  given  to 
the  jury  are  not  properly  in  the  record.  It  is  contended  that 
the  bill  of  exceptions  copied  into  the  transcript,  purporting 
to  set  out  the  charge  of  the  court,  did  not,  in  the  form  in  which 
it  was  signed  by  the  judge,  identify  the  charge  given  in  such 
manner  as  authorized  the  clerk  to  copy  it  into  the  transcript. 
The  bill,  as  signed,  did  not  embody  the  instructions,  but  re- 
ferred to  them  in  the  manner  following :  "And  be  it  further 
remembered  that  after  the  charge  of  the  court  (to)  the  jury, 
which  charges  are  in  the  following  words  and  figures,  to  wit 
(here  insert),  and  to  which  charges  proper  exceptions  were 
taken  at  the  time  and  duly  signed  by  the  court.'*  Contrary 
to  the  rule  which  prevailed  prior  to  the  enactment  of  the  code, 
it  is  now  competent  to  incorporate  a  paper  or  document  into 
a  bill  of  exceptions  without  copying  it  into  the  bill.  This 
may  be  done  by  so  describing  or  designating  it  as  that  the 
clerk  may  know  to  a  certainty  the  particular  paper  or  docu- 
ment intended  to  be  inserted,  and  by  designating  by  the 
words  (here  insert)  the  place  where  it  is  to  be  copied  by  the 
clerk  in  making  *the  transcript.  Kesler  v.  MyerSy  41  Ind. 
643 ;  State,  ex  rel.,  v.  President,  etc.,  P.  &  J.  R,  R.  Co.,  44  Ind. 
350 ;  Irwin  v.  Smith,  72  Ind.  482. 

The  paper  to  be  copied  into  the  transcript  must  be  so  de- 
scribed or  designated  as  that,  when  the  transcript  is  read,  it 
can  be  recognized  as  the  one  described.  This  is  to  prevent 
imposition  by  the  clerk,  either  through  mistake  or  by  design. 
The  papers  which  were  to  be  copied  into  the  bill  under  con- 
sideration were  the  charges  of  the  court  to  which  exceptions 


1 


MAY  TERM,  1885.  37 


The  Cincinnati,  l^milton  and  Indianapolis  Railroad  Company  r.  Butler. 

were  taken,  "  and  duly  signed  by  the  court/'  It  must  be 
understood  from  this  that  all  the  charges  given  were  excepted 
to  at  the  time  and  signed  by  the  court. 

For  the  purpose  of  indicating  to  the  clerk  the  charges  which 
were  to  be  inserted  at  the  place  designated,  the  court  recited 
in  the  bill  that  they  were  such  as  had  been  excepted  to  and 
signed  by  the  court.  Under  this  designation,  no  charges  ex- 
cept such  as  were  so  excepted  to  and  signed  could  be  deemed 
to  be  part  of  the  charge  of  the  court,  and  thus  the  authority 
of  the  clerk  was  limited  to  the  insertion  of  the  papers  so  de- 
scribed. 

As  charges  answering  this  description  are  contained  in  the 
record,  and  as  it  will  be  presumed  that  the  clerk  was  ac- 
quainted with  the  signature  of  the  judge,  and  that  instruc- 
tions so  described  could  be  as  readily  identified  as  if  they  had 
been  designated  by  letters  or  figures,  it  is  deemed  that  this 
was  a  sufficient  identification  so  far  as  relates  to  those  so  signed 
and  excepted  to. 

One  of  the  instructions  excepted  to  told  the  jury,  in  sub- 
stance, that  if  the  railroad  company  failed  to  comply  with  the 
statute,  which  requires  that  upon  the  approach  of  a  public 
highway  crossing  by  a  train,  the  whistle  shall  be  sounded  and 
the  bell  rung  in  a  prescribed  manner,  ^'  and  an  accident  and 
injury  occurred  therefrom,  this  would  be  negligence  on  the 
part  of  the  railroad,  company. '* 

The  contention  of  counsel  is,  that  the  omission  to  give  the 
statiitory  signals  was  nothing  more  than  evidence  of  negli- 
gence, and  not  negligence  per  «€,  and  that-^^proof  of  the  vio- 
lation of  the  statute  is  not  sufficient  to  determine  the  com- 
pany's liability." 

While  it  may  be  conceded  that  proof  of  the  violation  of 
the  statute  is  not  sufficient  to  determine  the  liability  of  the 
company,  it  is  nevertheless  sufficient  to  determine  the  com- 
pany's negligence.  The  duty  to  give  certain  prescribed  sig- 
nals upon  approaching  a  public  highway  was  a  duty  defined 
by  a  positive  law  of  the  State,  and  a  failure  to  observe  it  was 


38  SUPREME  COURT  OF  INDIANA, 

The  Cincinnati,  Hamilton  and  Indianapolis  Railroad  Company  v.  Butler. 

in  and  of  itself  negligence,  which  involved  the  company  in 
liability  to  any  one  who,  without  concurring  negligence,  was 
injured  thereby.  Cincinnati,  etc.,  R.  W.  Co.  v.  HiUzhauerj  99 
Ind.  486 ;  Ckntral  R.  R.,  etc.,  Co.  v.  Letcher,  69  Ala.  106  (44 
Am.  R.  505);  Cordell  v.  New  York  Central,  etc.,  R.  R.  Co.,  64 
N.  Y.  535 ;  Pittsburgh,  etc.,  R.  W.  Co.  v.  Martin,  82  Ind.  476 ; 
2  Thomp.  Neg.,  section  1232. 

The  third  instruction  given  by  the  court  at  the  request  of 
the  plaintiff  is  also  a  subject  of  discussion. 

This  instruction  sets  out  at  too  great  length  to  admit 
of  copying  in  full  the  several  supposed  hypotheses  upon 
which  the  plaintiff  rests  his  right  of  recovery,  and  assuming 
that  the  facts'  thus  stated  were  found  proved  by  the  evi- 
dence, it  concludes  thus :  "  Then  it  will  be  your  duty  to  find 
for  the  plaintiff,  unless  you  find  from  a  fair  preponderance  of 
the  evidence  that  the  plaintiff  was  heedless  or  careless,  and 
neglected  to  avail  himself  of  the  usual  precaution  which  a 
man  of  ordinary  prudence  would  use  under  like  circumstances 
before  he  drove  on  defendant's  track." 

The  instruction  proceeds  upon  the  theory  that  the  pre- 
sumption of  law  is  that  the  injury  occurred  without  the  fault 
of  the  plaintiff,  and  that  the  burden  was  on  the  railroad  com- 
pany to  show  by  a  fair  preponderance  of  the  evidence  that 
he  was  "  heedless  or  careless."  The  idea  conveyed  by  it  is, 
that  certain  facts,  inculpating  the  defends^nt,  being  proved  to 
the  satisfaction  of  the  jurj',  they  should  find  for  the  plaintiff, 
unless  it  was  proved  by  a  fair  preponderance  of  the  evidence 
that  the  injury  resulted  from  his  own  carelessness,  thus,  in 
effect,  directing  them  to  find  for  the  plaintiff  in  the  event 
they  were  unable  to  determine  from  the  evidence  whether  the 
plaintiff  had,  or  had  not,  been  guilty  of  concurring  negli- 
gence. The  rule  required  that  the  plaintiff  should  make  it 
aflSrmatively  appear  to  the  jury,  that  his  injury  was  the  result 
of  the  defendant's  negligence,  and  that  he  was  not  guilty  of 
any  contributory  negligence.  If  the  plaintiff's  negligence 
contributed  to  the  accident,  then  it  was  not,  in  contemplation 
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of  law^  caused  by  the  defendant's  negligence^  and  for  that 
reason  he  must,  as  a  condition  to  his  right  of  recovery,  make 
it  appear  affirmatively,  that  he  was  without  fault  contributing 
to  the  injury. 

The  jury  were  authorized  to  infer  from  the  instruction 
given,  that  upon  establishing  the  defendant's  negligence,  and 
his  injury,  the  plainti£P  had  a  right  to  their  verdict,  and  that 
"fliat  right  continued  until  it  was  shown  by  a  fair  preponder- 
ance of  the  evidence  that  the  injury  was  the  result  of  his  own 
carelessness.  This  was  an  exact  reversal  of  the  rule.  The 
plaintiff  must  make  it  appear  that  he  was  free  from  fault,  be- 
fore the  defendant  can  be  called  upon  to  answer  the  negligence 
imputed  to  it.     Cooley  Torts,  673. 

It  is  true,  as  counsel  contend,  that  the  rule  prevails  in  some 
of  the  States  that  contributory  negligence  is  matter  of  de- 
fence ;  it  is  not  so  in  this  State.  Cindnnafi,  etc.,  R.  W,  Co. 
V.  mitzhauery  supra;  Toledo,  etc.,  R.  W.  Co.  v.  Brannagan, 
75  Ind.  490. 

In  the  case  of  Hathaway  v.  Toledo,  etc,,  R.  W.  Co.,  46  Ind. 
25,  the  following  instruction  was  held  to  be  a  correct  state- 
ment of  the  law :  "  When  a  person  crossing  a  railroad  track 
is  injured  by  collision  with  a  train,  the  fault  is,  prima  Jaciey  his 
own,  and  he  must  show  affirmatively,  that  his  fault  or  negli- 
gence did  not  contribute  to  the  injury,  before  he  is  entitled  to 
recover  for  such  injury." 

This  rule  is  founded  upon  the  same  reason  as  that  which 
raises  a  presumption  of  negligence  against  a  railroad  com- 
pany in  fiivor  of  a  passenger  who  sustains  an  injury  by  reason 
of  a  train  being  thrown  from  the  track.  Where  a  passenger 
is  passively  seated  in  a  car,  which  is  thrown  from  the  track, 
by  which  he  sustains  injury,  proof  of  the  fact  that  he  was  a 
passenger,  that  the  accident  occurred,  and  that  he  was  injured, 
IB  prima  facie,  at  least,  all  that  he  can  say  about  it.  This  is 
not  the  case  with  one  who  is  injured  at  a  highway  crossing. 
In  such  an  occurrence,  he  is  one  of  the  independent  actors, 
<?harged  with  duties  correlative  with  the  duties  of  the  rail- 
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road  company.  He  is  able  and  he  must  show  whether  his 
duty  was  performed. 

Thousands  of  persons  pass  safely  over  a  given  crossing 
over  which  thousands  of  trains  are  run,  under  every  variety 
of  circumstances,  before  one  is  injured,  and,  therefore,  it  may 
be  said  a  presumption  arises  that  the  crossing  may  be  safely 
passed  by  all  those  who  observe  such  care  as  prudent  persons^ 
ordinarily  observe.  Out  of  the  thousands  who  crossed,  the 
one  who  sustained  injury  is  the  exception.  Because  the  thou- 
sands who  crossed  in  safety  are  supposed  to  represent  the  or- 
dinary course  of  conduct  better  than  the  one,  a  presumption 
of  fact  is  indulged  that  he,  too,  would  have  passed  in  safety 
had  he  observed  the  caution  which  prudent  men  ordinarily 
observe  under  like  circumstances.  This  presumption  is  at 
least  sufficient  to  require  from  him  an  explanation  of  his  re- 
lation to  the  occurrence,  and  an  affirmative  showing  that  the 
circumstances  were  such,  and  his  conduct  such,  that  he  was- 
not  in  fault,  and  as  his  own  conduct  and  his  relation  to  the 
occurrence  are  peculiarly  known  to  himself,  and  may  be  un- 
known to  the  railroad  company,  the  requirement  is  a  reason- 
able one. 

That  the  relation  of  the  facts  of  the  injury,  and  the  circi^m- 
stances  under  which  il  occurred,  may  rebut  all  presumption 
of  negligence,  may  be  conceded,  but  this  does  not  affect  the 
rule  that  the  plaintiff  has  the  burden  of  proof,  nor  impose 
upon  the  defendant  the  necessity  of  proving  by  a  preponder- 
ance of  the  evidence  that  the  plaintiff  was  negligent. 

In  cases  where  contributory  negligence  may  be  claimed,  it 
is  settled  in  this  court  that  the  absence  of  contributory  neg- 
ligence is  part  of  the  plaintiff's  case,  both  as  to  averment  and 
proof. 

It  is  contended  by  learned  counsel  for  appellee,  that  evea 
if  the  foregoing  instruction  was  erroneous,  it  resulted  iu  no- 
harm,  for  the  reason  that  other  instructions,  given  at  the  de- 
fendant's request,  stated  the  rule  as  claimed  by  the  appellants 

Without  determining  the  question  thus  suggested,  it  is  suf- 
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ficient  to  say  that  none  of  the  instructions  requested  by  the 
defendant  are  excepted  to  and  signed  by  the  court,  and  so 
within  the  rule  already  indicated  they  are  not  properly  in  the 
record. 

This  suggestion  disposes  of  the  argument  of  counsel  for  the 
appellant  on  the  subject  of  the  refusal  of  the  court  to  give  in- 
structions asked  by  them  ;  they  are  not  in  the  record. 

This  disposes  of  all  the  questions  discussed  which  are  likely 
to  arise  on  a  second  trial,  and  for  the  reasons  stated  the  judg- 
ment is  reversed,  with  costs. 

FUed  Sept.  16, 1885. 


No.  12,050. 

The  City  of  Madison  v.  Baker. 

City. — D^eetive  StreeL — Oomplaint/or  Injury, — Negliffenee, — Notice, — Supreme 
Court. — /Voeftee.—  In  an  action  against  a  city  for  negligently  permitting 
a  street  to  be  out  of  repair,  whereby  the  plaintiff  was  injured,  the  com- 
plaint, when  questioned  for  the  first  time  in  the  Supreme  Court,  will  be 
held  good  as  to  the  matter  of  notice,  when  its  averments  plainly  imply 
that  the  city  had  notice  of  the  bad  condition  of  the  street  when  the 
plaintiff  was  injured ;  and  after  verdict  it  will  be  inferred  that  the  no- 
tice was  in  time  to  have  enabled  the  city  to  repair  the  street. 

Same. — OontriJfnUory  Negligence,— For  averments  held  sufficient  to  rebut  the 
presumption  of  contributory  negligence,  see  opinion. 

Same. — Pro(^  of  Notice, — Notice  to  the  corporation  of  the  defect  which 
caused  the  injury,  or  facts  from  which  notice  may  reasonably  be  inferred^ 
or  proof  of  circumstances  from  which  it  appears  that  the  defect  ought 
to  have  been  known  and  remedied  by  it,  is  essential  to  liability. 

From  the  Jefferson  Circuit  Court. 

E.  G.  Hay  and  P.  E.  Bear,  for  appellant. 
/.  P.  WdlSy  for  appellee. 

NiBLACK,  J. — Suit  by  John  R.  Baker  against  the  city  of 
Maciison,  for  negligently  permitting  one  of  its  streets  to  be 
out  of  repair,  whereby  the  plaintiff  was  injured.  Trial  by  a 
jury.     Verdict  and  judgment  for  the  plaintiff. 
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Error  is  first  assigned  upon  the  alleged  insufficiency  of  the 
complaint  to  support  the  judgment. 

The  complaint  averred  that  Ryker's  Ridge  Turnpike  Road 
connected  with  one  of  the  streets  of  the  city  of  Madison,  and 
that  said  street,  in  connection  with  said  turnpike  road,  formed 
a  continuous  highway  through  said  city;  thai  on  the  26th 
day  of  October,  1883,  and  for  some  time  before,  said  high- 
way was  badly  out  of  repair,  and  was  dangerous  to  travel 
upon  in  a  wagon  at  night;  that  said  city  had  allowed  a  large 
ditch  to  be  washed  out  on  one  side  of  said  highway,  about 
three  feet  wide,  and  of  about  the  same  depth,  and  to  remain 
without  any  fence  or  other  barrier  to  restrain  travellers  from 
danger,  or  any  sign  to  show  them  where  the  dangerous  part 
of  said  highway  was ;  that  there  was  no  gas  or  other  light 
within  a  hundred  and  fifty  yards  of  said  ditch ;  that  in  the 
early  part  of  the  night  of  the  said  26th  day  of  October,  1883, 
the  plaintiff  was  travelling  on  said  highway  with  his  wagon 
and  team,  consisting  of  two  horses,  having  his  son  and  minor 
daughter  with  him  in  the  wagon,  to  the  said  city  of  Madison 
to  market;  that  said  highway  being  in  such  bad  condition 
and  carelessly  and  negligently  out  of  repair,  and  the  said 
city  knowing  the  same  to  be  out  of  repair,  and  the  plaintiff 
having  no  knowledge  of  said  ditch,  and  believing  said  high- 
way to  be  in  good  repair,  and  'while  driving  his  wagon  and 
team  with  care  along  the  same,  and  without  any  &ult  or  neg- 
ligence on  his  part,  the  wagon,  while  in  the  corporate  limits 
of  the  city,  went  into  and  upset  in  said  ditch,  thereby  greatly 
injuring  the  plaintiff  and  his  said  daughter. 

Two  objections  are  urged  to  the  sufficiency  pf  the  com- 
plaint :  First.  That  it  is  not  sufficiently  made  to  appear  that 
the  city  had  proper  notice  of  the  bad  condition  of  the  street. 
Second.  That  the  facts  averred  are  not  sufficient  to  rebut  the 
presumption  of  contributory  negligence.  The  sufficiency  of 
the  complaint  was  not  challenged  in  the  court  below.  Hence, 
in  legal  effect,  the  only  question  upon  the  complaint  now  is. 
Is  it  sufficient  to  sustain  the  judgment  aft«r  a  verdict  has 
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been  rendered  upon  it?  The  indirect  and  inferential  aver- 
ments, that  the  highway,  within  the  corporate  limits  of  the 
city  and  where  the  wagon  ran  into  the  dit<;h,  was  carelessly 
and  negligently  permitted  to  be  out  of  repair,  and  that  the 
city  had  knowledge  that  it  was  so  out  of  repair,  fairly  and 
plainly  imply  that  the  city  had  notice  of  the  bad  condition 
of  the  street  when  the  plaintiff  and  his  daughter  were  in- 
jured, and  after  verdict  we  will  infer  that  the  notice  was  in 
time  to  have  enabled  the  city  to  repair  the  street,  if  it  had 
desired  to  do  so.  Corporation  of  Bluffton  v.  MathewSy  92 
Ind.  213;  Turner  v.  City  of  Indianapolis,  96  Ind.  51.  As 
to  the  remaining  objection  to  the  complaint,  we  think  the 
averments  are  sufficient  to  rebut  any  inference  of  contribu- 
tory negligence,  even  upon  demurrer.  Wilson  y.  Trafalgar, 
de.,  Gravel  Road  Co.,  83  Ind.  326. 

Error  is  next  assigned  upon  the  refusal  of  the  circuit  court 
to  grant  a  new  trial,  and,  in  support  of  that  assignment  of 
error,  it  is  argued  that  the  evidence  was  not  sufficient  to  sus- 
tain the  verdict. 

The  evidence  established  the  fact  that  a  ditch  had  been 
constructed  for  drainage  at  the  side  of  the  highway  where 
the  plaintiff's  wagon  ran  off  and  turned  over,  and  there  wafi 
evidence  tending  to  show  that  the  ditch  was  at  the  time  prob- 
ably both  wider  and  deeper  than  was  necessary  for  drainage 
merely,  but  there  was  nothing  even  purporting  to  prove  when 
or  how  the  ditch  became  enlarged,  if  indeed  it  had  become 
so.  Neither  was  there  any  evidence  proving  or  tending  to 
prove  that  the  city  had  notice  of  the  alleged  bad  condition 
of  the  street,  or  that  it  was  in  any  manner  out  of  repair.  In 
the  concluding  part  of  section  1024,  Dillon  Municipal  Cor- 
porations, it  is  said  that,  "  Where  the  duty  to  keep  its  street^s 
in  safe  condition  rests  upon  the  corporation,  it  is  liable  for 
injaries  caused  by  its  neglect  or  omission  to  keep  the  streets 
in  repair,  as  .well  as  for  those  caused  by  defects  occasioned 
by  the  wrongful  acts  of  others,  but,  as  in  such  case,  the  basis 
of  the  action  is  negligence,  notice  to  the  corporation  of  the 


44  SUPREME  COURT  OF  INDIANA, 


Stewart,  Admini8trator,  r.  The  Terre  Haute  and  Indianapolis  R.  K.  Co. 


defect  which  caused  the  injury,  or  facts  from  which  notice 
thereof  may  reasonably  be  inferred,  or  proof  of  circum- 
stances from  which  it  appears  that  the  defect  ought  to  have 
been  known  and  remedied  by  it,  is  essential  to  liability/'  On 
the  same  subject,  see  also  sections  1025  and  1026,  as  well  as 
Tamer  v.  City  of  Indianapolis^  supra,  and  4  Wait  Actions- 
and  Defences,  639.  Notice  of  a  defect  in  a  street  may  some- 
times be  inferred  from  lapse  of  time,  but  in  this  case  it  was 
not  made  to  appear  that  the  defect  complained  of  had  ex- 
isted for  even  a  day  before  the  plaintiff  ran  into  the  ditch. 
As  regards  the  city's  alleged  knowledge  that  the  street  in 
question  was  out  of  repair,  there  was,  consequently,  a  total 
failure  of  proof.  The  case  is  in  other  respect  not  a  satisfac- 
tory one  upon  the  evidence,  but  as  the  cause  will  probably 
be  again  tried,  we  forbear  further  comment  at  the  present 
hearing. 

The  judgment  is  reversed  with  costs,  and  the  cause  re- 
manded for  further  proceedings. 

Filed  Sept  18, 1885. 
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Stewart,  Administrator,  v.  The  Terre  Haute  and  In- 
dianapolis Railroad  Company. 

Statdtoby  Damages  fob  Death.— Jetton  hy  Fenoncd  Bepr^aeiUaHve.^ 
ComplainL — A  complaint  by  an  administrator  against  a  railroad  com- 
pany, to  recover  damages  for  the  death  of  his  intestate,  mnst,  to  show  a 
cause  of  action,  allege  that  the  latter  left  surviving  him  either  a  widow 
or  children,  or  next  of  kin. 

Same. — Arrest  of  JudgmenL — In  the  absence  from  the  complaint  of  such 
allegation,  the  judgment  will  be  arrested  on  motion. 

Same. — Praetux, — A  motion  in  arrest  of  judgment,  because  of  a  fatally  de- 
fective complaint,  may  be  properly  sustained,  notwithstanding  the  fact 
that  a  demurrer  to  such  complaint  had  been  previously  overruled. 

From  the  Clay  Circuit  Court. 
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a.  8.  HoUiday  and  G,  A.  Byrdy  for  appellant. 
J.  G.  Williams,  G,  A.  Knight  and  C.  H,  Knight,  for  ap- 
pellee. 

HowK,  J. — In  this  case,  the  appellant,  William  Stewart, 
administrator  of  the  estate  of  William  O.  Stewart,  deceased, 
sned  the  appellee,  the  Terre  Haute  and  Indianapolis  Railroad 
Company,  in  a  complaint  of  three  paragraphs.  The  object 
of  the  action,  as  stated  in  each  of  such  paragraphs,  was  to 
re<5over  damages  for  the  death  of  appellant's  intestate,  caused, 
as  alleged,  by  the  wrongful  act  or  omission  of  the  appellee, 
without  fiiult  or  negligence  on  the  part  of  the  decedent  or  of 
the  appellant.  The  cause  was  put  at  issue  and  tried  by  a 
jury,  and  a  verdict  was  returned  for  the  appellant,  the  plaintiff 
below.  Thereupon,  the  appellee  moved  the  court  to  arrest 
judgment  on  the  verdict,  which  motion  was  sustained  by  the 
court,  and  judgment  was  arrested  accordingly. 

The  sustaining  of  appellee's  motion  in  arrest  of  judgment 
is  the  only  error  assigned  here  by  the  appellant.  This  mo- 
tion was  in  writing,  and  stated  the  following  grounds  for  the 
arrest  of  judgment,  namely : 

"  1.  Because  the  complaint  herein  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action. 

"  2.  Because  the  complaint  does  not  show  facts  sufficient  to 
entitle  the  plaintiff,  as  administrator,  to  maintain  this  action. 

"  3.  Because  the  complaint  does  not  contain  any  averments 
that  plaintiff's  intestate  left  surviving  him  a  widow  and  chil- 
dren, or  either  of  them,  or  any  next  of  kin. 

"4.  Because  the  complaint  does  not  contain  any  averments 
that  plaintiff's  intestate  left  surviving  him  a  widow  or  chil- 
dren, or  next  of  kin,  nor  was  it  proven  on  the  trial  th^t  said 
intestate  left  surviving  him  a  widow  or  children,  or  next 
of  kin." 

Appellant's  cause  of  action  for  the  death  of  his  intestate, 
as  stated  in  his  complaint,  was  unknown  to  the  common  law, 
and  is  of  statutory  origin.     Cincinnati,  etc,  R.  R.   Oo,  v. 
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Chester,  57  Ind.  297.  In  section  284,  R,  S.  1881,  it  is  pro- 
vided as  follows :  "  When  the  death  of  one  is  caused  by  the 
wrongful  act  or  omission  of  another,  the  personal  representa- 
tives of  the  former  may  maintain  an  action  therefor  against 
the  latter,  if  the  former  might  have  maintained  an  action, 
had  he  lived,  against  the  latter  for  an  injury  for  the  same  act 
or  omission.  The  action  must  be  commenced  within  two 
years.  The  damages  can  not  exceed  ten  thousand  dollars, 
and  must  inure  to  the  exclusive  benefit  of  the  widow  and 
children,  if  any,  or  next  of  kin,  to  be  distributed  in  the  same 
manner  as  personal  property  of  the  deceased." 

This  section  is  substantially  a  re-enactment  of  section  784 
of  the  civil  code  of  1852  (2  K.  S.  1876,  p.  309),  the  only 
material  difference  between  the  two  sections  being  that,  un- 
der the  older  one,  the  damages  could  not  exceed  $5,000. 
Under  the  statute,  the  action  is  prosecuted  by  and  in  the 
name  of  the  personal  representative  of  the  decedent,  for  the 
benefit  not  of  the  plaintiff  as  such  nor  of  the  decedent's  es- 
tate, but  for  the  exclusive  benefit  of  the  widow  and  children, 
if  any,  or  the  next  of  kin,  of  the  decedent.  If,  therefore, 
the  decedent  leave  neither  wife  nor  child  surviving  him,  and 
have  no  next  of  kin  at  the  time  of  his  death,  it  is  very  clear, 
we  think,  that  his  personal  representatives  could  not  main- 
tain an  action  for  the  recovery  of  the  damages,  given  by  the 
statute,  against  the  party  whose  wrongAil  act  or  omission 
caused  his  death.  In  Indianapolis^  etc.,  B.  R,  Co.  v.  Keeley, 
23  Ind.  133,  in  construing  the  statutory  provisions  now  un- 
der consideration,  the  court  said :  '^As  the  right  to  sue  is 
purely  a  statutory  one,  and  in  derogation  of  the  common 
law,  the  statute  must  be  strictly  construed,  and  the  case 
brought  clearly  within  its  provisions,  to  enable  the  plaintiff 
to  recover.  The  right  to  sue  is  given  to  the  personal  repre- 
sentative of  the  deceased,  and  the  action  is  prosecuted  in  his 
name;  but  the  damages  ^must  inure  to  the  exclusive  benefit 
of  the  widow  aud  children,  or  next  of  kin,^  and  therefore 
the  action  is,  in  effect,  prosecuted  for  their  benefit.     If  there 
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were  no  wife,  children,  or  next  of  kin,,  surviving  the  de- 
ceased, capable  of  taking  under  the  statute,  the  action  would 
not  lie.  It  is  therefore  clear  that  the  complaint  must  at 
least  aver  that  there  are  such  persons  to  whom,  und^r  the 
statute,  the  damages  inure.  It  is  an  issuable  fact  that  may 
be  controverted,  and  must  be  alleged  in  the  complaint ;  and, 
if  denied,  must  be  proved  to  sustain  the  action.^'  To  the 
aame  effect,  substantially,  are  the  cases  of  Jeffersonville  i2. 
R.  Co.  V.  SwaynCy  26  Ind.  477,  and  Jeffersonville,  etc.,  R.  R. 
Co.  V.  Hendricks,  41  Ind.  48. 

In  the  case  at  bar,  the  objections  urged  by  the  appellee,  in 
its  motion  in  arrest  of  judgment,  to  the  sufficiency  of  appel- 
lant's complaint,  are  well  taken  as  to  each  paragraph  thereof. 
It  is  nowhere  averred  in  the  complaint,  or  in  any  of  its  par- 
agraphs, that  appellant's  intestate  left  surviving  him,  at  the 
time  of  his  death,  a  wife  or  child,  or  any  next  of  kin,  or  any 
person  to  whom,  under  the  statute,  the  damages  would  inure. 
Sach  an  averment  of  &ct  or  facts  was  and  is  essential  to  the 
appellant's  right  of  recovery  in  this  action,  and  there  is 
nothing  in  his  complaint,  or  in  any  of  its  paragraphs,  from 
which  such  fact  or  facts,  by  the  most  liberal  intendment,  may 
be  inferred.  In  such  case,  it  is  well  settled  by  the  decisions 
of  this  court,  that,  upon  a  proper  motion  therefor,  the  judg- 
ment must  be  arrested.  Heddens  v.  Younglove,  46  Ind.  212; 
Newman  v.  Perrill,  73  Ind.  153;  Eberhart  v.  Reister,  96 
Ind.  478. 

The  point  is  made  by  appellant's  counsel  that  the  motion 
ia  arrest  ought  to  have  been  overruled  by  the  court,  because 
it  had  previously  overruled  appellee's  demurrer  to  his  com- 
plaint. This  point  is  not  well  taken.  In  Newman  v.  Perritt, 
supra,  the  appellant  contended  that,  because  the  circuit  court 
had  overruled  demurrers  to  his  complaint,  it  could  not  after- 
wards rightfully  sustain  a  motion  in  arrest.  In  answering 
this  contention,  this  court  there  said :  ^^  We  do  not  think  that 
tbe  court,  by  ruling  wrongly  on  the  demurrers,  precluded 
itself  from  afterwards  ruling  rightly  upon  the  motion  in  ar- 
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rest.  *  *  *  A  complaint  fatally  defective  is  valnerable 
to  attack,  even  upon  appeal,  and  there  can  certainly  be  no 
error  in  declaring  a  fatally  defective  complaint  bad  on  motion 
in  arrest,  although  demurrers  may  have  been  previously  over- 
ruled. It  is  the  duty  of  the  court  not  to  permit  a  judgment 
to  be  entered  upon  a  complaint  which  is  so  clearly  insufficient 
as  to  afford  the  judgment  no  foundation.'^ 

Some  other  objections  are  urged  by  the  appellant's  counsel 
to  the  action  of  the  court  in  arresting  judgment  on  the  verdict, 
but  these  we  need  not  and  do  not  consider.  For  reasons  already 
given,  the  appellant's  complaint  was  radically  and  fatally  de- 
fective, and  we  are  bound  to  assume,  in  the  state  of  the  record 
before  us,  that  the  defects  in  the  complaint  were  not  supplied 
by  the  evidence,  nor  cured  by  the  verdict,  if  such  a  thing 
were  possible.  If  the  decisions  of  this  court  in  Indianapolis, 
etc,,  R.  R.  Co,  V,  Kedeyy  supra,  and  the  cases  which  follow  it, 
state  the  law  correctly,  as  we  think  they  do,  and  if  we  ad- 
here to  those  decisions,  as  we  think  we  must,  it  is  certain  that 
the  court  did  not  err,  in  the  case  in  hand,  in  sustaining  ap- 
pellant's motion  and  arresting  judgment  on  the  verdict. 

The  judgment  is  affirmed,  with  costs. 

Filed  Sept.  16, 1885. 
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Practice. — Motion  to  Dittmiss  Appeal  from  Oounty  CommiMionen, — Bill  of 

103     48  Ekceptions. — A  motion  in  the  circuit  court  to  dismiss  an  appeal  from  the 

"^^.  board  of  coontj  commissioners  must  be  made  part  of  the  record  by  bill 

148      s\  of  exceptions  or  order  of  court. 

1^^^^.  Highway. — PeiUion  to  Enter  <^  Record. — Notice, — Practice. — County  Com- 

11%  oaSf  misticners. — A  question  as  to  notice  of  the  pendency  of  a  petition  to 

'}?o  JS  have  a  highway  described,  and  entered  of  record,  must  be  made  at  the 

first  opportunity  before  the  board  of  commissioners, 

m      it  Same.^ Appearance. —  Waiver  of  Defect  in  Notice.— An  appearance  before  the 


MAY  TERM,  1885.  49 

The  Washington  Ice  Company  et  a/,  v.  Lay  et  al. 

board  of  commissioners,  without  objecting  to  the  notice,  is  a  waiver  of 
any  defect  therein,  and  objection  can  not  afterwards  be  made  on  appeal. 

Same. — PUUion. — JurUdidumal  Fad. — The  highway  law  does  not  require 
that  the  qualifications  of  the  petitioners  for  the  recording  of  a  highway 
shall  appear  upon  the  face  of  the  petition.  Whether  or  not  it  is  signed 
by  qnalified  persons,  is  a  question  for  the  decision  of  the  county  board 
before  taking  further  action  upon  it. 

Same. — 0&/edton  to  Qualifieation  of  PetUionen. —  TTaieer.— Objections  to  the 
qualifications  of  the  petitioners  should  be  made  at  the  first  opportunity 
before  the  county  board,  and  if  not  s6  made  they  will  be  deemed  as 
waived. 

Same. — Appearance  to  Drfedive  Petition, — I^ueHce. — The  judgment  will  not 
be  reversed  because  the  petition  does  not  give  the  names  of  the  persons 
over  whose  land  the  highway  passes,  when  it  appears  that  all  such  per- 
sons, without  objecting,  voluntarily  appeared  to  such  petition. 

Same. — Evidence. — The  petition  is  a  paper  in  the  case,  and  need  not  be  in- 
troduced in  evidence. 

Same. — Order  Entering  of  Record, — In  ordering  the  highway  entered  of 
record,  the  county  board  and  the  circuit  court,  on  appeal,  are  confined 
to  the  road  as  described  in  the  petition. 

Same. — Immaieritd  Variance. — An  immaterial  variance  between  the  peti- 
tion and  the  evidence,  as  lo  the  beginning  of  the  highway,  will  not 
overthrow  the  proceeding. 

Same. — EstoppeL — The  refusal  of  the  county  commissioners  to  order  a 
highway  opened  and  established  upon  the  line  of  an  existing  highway 
does  not  estop  the  board  or  others  from  having  the  existing  highway 
entered  of  record. 

Same. —  User, — PMic  Utility. — When  a  way  has  become  a  public  highway 
by  user,  it  is  snch  regardless  of  any  question  of  public  utility. 

From  the  Laporte  Circuit  Court. 

M.  Nye  aud  D.  Tarpicy  for  appellants. 
i.  A.  C6le,  for  appellees. 

ZoiiLiARS,  J. — Appellee  instituted  this  proceeding  before 
the  board  of  county  commissioners,  under  section  5036,  R.  S. 
1881,  to  have  an  alleged  highway  ascertained,  described  and 
entered  of  reoord,  on  the  ground  that  it  had  been  used  as  such 
for  twenty  years.  From  a  decision  of  the  board  against  them, 
they  appealed  to  the  circuit  court.  In  that  court  the  appel- 
lants here  moved  to  dismiss  the  appeal.  The  overruling  of 
Vol.  103.— 4 
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that  motion  is  assigned  as  error.  The  clerk  below  has  in- 
serted in  the  transcript  what  purports  to  be  a  copy  of  the  mo- 
tion, but  it  was  not  made  a  part  of  the  record  by  order  of  the 
court,  nor  is  it  contained  in  any  bill  of  exceptions.  We  can 
not  disregard  the  contention  of  appellees,  that  the  motion  i» 
not  a  part  of  the  record,  and  hence  is  not  before  us  for  any 
purpose.  Orurrdey  v.  Hickman^  92  Ind.  388,  and  cases  there 
cited.  Without  the  motion*,  we  have  no  way  of  knowing  upon 
what  it  was  based,  and  hence  have  nothing  upon  which  to 
base  a  decision  that  the  ruling  upon  it  was  right  or  wrong. 
The  assignment  predicated  upon  that  ruling,  therefore,  pre- 
sents no  question  for  decision  here. 

The  second  assigned  error  is,  that  the  court  below  erred  in 
overruling  appellants'  motion  to  dismiss  the  petition  and  the 
proceedings  under  it.  Under  this  assignment,  the  argument 
is  that  the  petition,  and  all  proceedings  under  it,  should  be 
dismissed,  because  of  defects  in  the  petition,  and  because  there 
was  no  notice  given  of  the  pendency  of  the  petition  and  pro* 
ceeding. 

Upon  the  question  of  notice,  it  is  sufficient  to  say  that  the 
record  before  us  requires  no  decision  as  to  its  necessity.  We^ 
therefore,  leave  that  question  where  it  is  left  by  former  de- 
cisions. Appellants,  who  seem  to  own  all  of  the  land  over 
which  the  alleged  highway  passes,  appeared  in  the  commis- 
sioners' court,  and,  without  making  any  question  as  to  notice, 
made  a  full  appearance  by  filing  what  is  denominated  an  an- 
swer. At  the  first  term  of  the  circuit  court  after  the  appeal, 
the  parties  all  appeared  by  counsel,  and  the  cause  was  con- 
tinued without  any  question  as  to  notice.  At  a  subsequent 
term,  appellants  moved  to  dismiss  the  appeal,  and  also  to  dis- 
miss the  proceedings.  The  clerk  below  has  inserted  in  the 
transcript  copies  of  these  motions.  As  they  were  not  made 
a  part  of  the  record  by  order  of  the  court,  and  are  not  con- 
tained in  any  bill  of  exceptions,  they  are  not  properly  in  the 
record,  so  far,  at  least,  as  they  relate  to,  or  are  based  upon, 
the  want  of  notice.  There  are,  therefore,  two  conclusive  rea- 
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sons  why  this  coort  can  not,  upon  the  qnestion  of  notice,  over- 
throw or  interfere  with  the  final  judgment  below. 

In  the  first  place,  the  motions  to  dismiss  not  being  properly 
before  us,  there  is  nothing  upon  which  to  predicated  decision 
that  notice  was  not  given  or  that  appellants  at  any  time  made 
any  question  as  to  notice. 

In  the  second  place,  appellants  should  have  made  the  ques- 
tion as  to  the  notice  at  their  first  opportunity  before  the  board 
of  commissioners.  Having  appeared  and  having  made  no  ob- 
jections there,  as  to  notice,  they  waived  whatever  objections 
might  have  been  made.  Having  thus  waived  the  objections, 
they  were  not  in  a  condition  to  make  them  u])on  appeal.  This 
is  the  rule  in  other  highway  and  analogous  cases,  and  the  rea- 
sonable rule  to  be  applied  here.  We  cite  some  of  the  cases : 
mihoUin  V.  Thomas f  7  Ind.  165;  Smith  v.  Alexander,  24  Ind. 
454;  Fisher  v.  Hobbs,  42  Ind.  276 ;  Green  v.  EllioU,  86  Ind. 
53,  and  cases  there  cited ;  Vandever  v.  Garshwiler,  63  Ind. 
185;  Peed  v.  Brennemauy  89  Ind.  262;  Lowe  v.  Ryan,  94 
Ind.  460;  Bradley  v.  CUy  of  FrankfoH,  99  Ind.  417. 

Under  the  assignment,  based  upon  the  motion  to  dismiss 
the  proceedings,  and  the  fourth  assigned  error,  that  the  peti- 
tion does  not  contain  a  sufficient  statement  of  facts  to  con- 
stitute a  cause  of  action  against  appellants,  it  is  argued  that 
the  petition  is  defective,  because  it  does  not  contain  the  names 
of  the  persons  over  whose  land  the  alleged  highway  passes, 
and  because  it  does  not  purport  to  be  signed  by  any  free- 
holder or  citizen  of  Laporte  connty. 

Assuming  that  the  petition  should  be  signed  by  freeholders, 
as  in  an  ordinary  highway  case,  appellants'  counsel  argue  that 
it  is  insufficient  because  it  does  not  purport  to  be  so  signed. 
But  if  the  correctness  of  tlie  assumption  should  be  granted, 
about  which  we  decide  nothing  in  this  case,  counsel's  con- 
clusion would  not  follow.  The  general  highway  law  provides 
that  the  petition  shall  be  signed  by  freeholders,  but  it  does 
not  require  that  this  shall  appear  upon  the  face  of  the  peti- 
tion.    The  petition  need  not,  in  any  case,  ^^  purport  to  be 


52  SUPREME  COURT  OF  INDIANA, 

The  Wasbinicton  Ice  Company  ft  al,  v.  Lay  et  al. 

signed  by  freeholders."  Brown  v.  JtfcCbrd,  20  Ind.  270. 
Whether  or  not  the  petition  is  so  signed,  is  a  question  for  the 
decision  of  the  county  board  before  taking  further  action 
upon  it.  Objections  to  the  qualifications  of  the  petitioners 
should  be  made  at  the  first  opportunity  before  the  county 
board.  If  not  made  then  and  there,  they  will  be  deemed  as 
waived.  Little  v.  Thompson,  24  Ind.  146;  Fisher  v.  Hobbs, 
42  Ind.  276 ;  WUaon  v.  Whitsel,  24  Ind.  306 ;  Sowle  v.  Comer, 
66  Ind.  276;  Turley  v.  Oldham,  68  Ind.  114. 

It  is  further  contended  under  these  assignments  of  error, 
that  the  petition  is  fatally  defective  because  it  does  not  give 
the  names  of  the  persons  over  whose  land  the  highway  passes. 
This  contention  is  based,  in  the  main,  upon  the  case  of  Van- 
dever  v.  Oarshwiler,  supra.  It  was  said  in  this  case,  that 
when  the  moving  parties  are  other  than  the  county  board,  the 
petition  should  give  the  names  of  the  owners  of  the  land 
over  which  the  road  is  claimed  to  run,  so  that  the  court  can 
cause  proper  notice  to  be  given  to  them  of  the  pendency  of 
the  petition.  In  the  case  before  us,  however,  the  reason  has 
no  application.  Here,  it  appears  by  appellants'  motion  to 
dismiss,  and  otherwise,  that  they  were  the  owners  of  all  the 
land  over  which  the  highway  passes,  and  that  without  any 
objections  in  the  commissioners'  court,  they  made  a  volun- 
tary appearance  to  the  petition  and  proceeding.  So  &r, 
therefore,  as  concerns  notice  to  land-owners,  no  beneficial 
end  could  have  been  accomplished  by  inserting  their  names 
in  the  petition.  Nor  would  the  ends  of  justice  be  subserved 
by  reversing  the  judgment  on  account  of  this  alleged  defect 
in  the  petition.  Without  deciding  more,  as  to  the  requisites 
of  the  petition  in  this  regard,  it  is  sufficient  to  say  that  upon 
the  record  before  us  the  judgment  should  not  be  reversed  on 
account  of  the  alleged  defect  in  the  petition. 

It  is  contended  that  the  motion  for  a  new  trial  should  have 
been  sustained,  first,  because  the  petition  was  not  intro- 
duced in  evidence ;  second,  because  there  was  no  proof  that 
the  petitioners  were  freeholders ;  and,  third,  because  the  proof 
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as  to  tbe  line  and  location  of  the  highway  did  not  agi'ee  with 
,  the  description  as  given  in  the  petition.  The  petition  was  a 
paper  in  the  ease,  as  the  complaint  in  an  ordinary  case,  and 
there  was  no  necessity  of  introducing  it  in  evidence.  Doggy 
V.  GoatSy  19  Ind.  259.  Not  having  made  the  question  before 
the  county  board,  there  was  no  question  before  the  court  on 
appeal  as  to  the  qualification  of  the  petitioners.  In  ordering 
the  highway  entered  of  record,  the  county  board  and  the 
circuit  court  were  confined,  of  course,  to  the  highway  as  de- 
scribed in  the  petition. 

The  verdict  and  final  order  have  reference  to  this  highway. 
Unless  the  proof  showed  that  this  had  become  a  public  high- 
way by  twenty  years'  use,  the  case  failed,  and  a  new  trial 
should  have  been  granted.  The-  petition  describes  the  be- 
ginning of  the  highway,  as  commencing  at  the  north  end  of 
the  road  running  through  Wilson^s  second  addition  of  out- 
lots  to  the  city  of  Laporte,  being  275^^  feet  east  of  the  south- 
west comer  of  west  fractional  part  of  section  thirty- four,  etc. 
The  evidence  shows  that  the  highway  does  begin  at  the  north 
end  of  the  road,  running  through  Wilson's  said  addition,  but 
that  this  road,  at  that  point,  is  285^  feet  east  of  the  said 
corner,  as  measured  by  the  witness.  The  north  end  of  the 
road  through  Wilson's  addition  seems  to  be  well  known,  and 
is  the  visible  monument  by  which  the  beginning  of  the  al- 
leged highway  should  be  determined,  rather  than  the  measure- 
ment from  the  corner  of  the  section  of  land. 

It  is  easy  to  be  mistaken  in  the  measurement,  but  it  is  not 
likely  that  there  would  be  any  mistake  about  the  Wilson  road, 
The  petition  and  the  evidence  agree  that  there  was  a  highway 
commencing  at  the  north  end  of  the  Wilson  road ;  they  only 
disagree  as  to  the  distance  of  the  north  end  of  that  road  from 
the  named  corner  of  land.  This  is  not  such  a  variance  as 
onght  to  overthrow  the  proceeding.*  Oray  v.  Stiver,  24  Ind. 
174;  Simonton  v.  Thompson,  55  Ind.  87;  Hedge  v.  Sims,  29 
Ind.  574. 

In  the  circuit  court,  appellants  filed  what  purports  to  be. 
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and  what  they  style,  an  answer  in  bar  of  the  proceeding,  in 
substance,  that  at  a  previous  term  of  the  county  board  appel- 
lees had  petitioned  for  the  location  and  opening  of  a  highway, 
upon  the  line  of  the  highway  that  they  here  seek  to  have  en- 
tered of  record,  and  that  upon  that  petition,  and  a  report  of 
viewers,  the  board  adjudged  that  the  proposed  highway  would 
not  be  of  public  utility,  and  should  not  be  opened,  and  that 
the  judgment  remained  in  full  force. 

If  this  answer  is  sufficient  to  bar  this  proceeding,  it  was 
error  to  sustain  the  demurrer  to  it.  If  it  does  not  constitute 
such  a  bar,  it  was  not  error  to  sustain  the  demurrer  to  it, 
whatever  weight  the  &cts  set  up  might  be  entitled  to  for  any 
purpose  other  than  as  a  bar  to  the  proceeding. 

That  the  county  board  may  have  refused  to  open  a  new 
highway  upon  the  line  of  that  here  sought  to  have  entered  of 
record  as  an  existing  highway,  surely  can  not  bar  this  pro- 
ceeding ;  the  proceedings  are  entirely  dissimilar.  One  goes 
upon  the  theory  that  there  is  no  highway,  and  that  one  should 
be  opened ;  the  other  goes  upon  the  theory  that  there  is  an  ex- 
isting highway,  and  that  no  action  by  the  county  board,  nor 
any  other  authority,  is  necessary  to  establish  it.  In  the  latter 
proceeding,  the  county  board  is  not  asked  to  locate  and  open 
a  new  highway,  but  simply  to  ascertain,  describe  and  enter  of 
record  one  already  existing  and  open  for  travel.  The  board 
might  well  refuse  to  order  a  highway  to  be  established  and 
opened  upon  the  line  of  an  existing  highway,  without  de- 
barring itself  or  others  of  the  right  to  have  the  existing 
highway  entered  of  record.  Refusing  to  order  a  highway 
located  upon  the  line  of  an  existing  highway  will  not  vacate 
the  existing  highway. 

It  is  contended  in  argument,  that  appellees  might  have 
joined  in  their  petition  for  the  location  and  opening  of  the 
highway  an  application  such  as  that  made  in  this  case,  and 
that  as  they  did  not  do  so  they  are  estopped  to  institute  and 
maintain  this  proceeding.  It  would  seem  to  be  an  incon- 
sistent proceeding  to  join  in  the  same  petition  an  application 
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to  have  a  highway  entered  of  record  as  an  existing  highway^ 
and  also  an  application  to  have  a  new  highway  opened  upon 
the  same  line.     The  contention  can  not  be  maintained. 

One  question  remains.  It  is  contended  that  the  question 
of  public  utility  is  a  material  question  here,  and  that  that 
question  was  adjudicated  in  the  former  proceeding.  When  a 
highway  has  been  established  and  opened  by  the  county  board, 
there  is  no  longer  involved  any  question  of  public  utility ;  so, 
when  a  way  has  become  a  public  highway  by  user,  it  is  such 
regardless  of  any  question  of  public  utility,  and  it  will  re- 
main such  until  it  shall  be  vacated  in  a  proper  proceeding  or 
by  non-user,  and  that,  too,  whether  entered  of  record  or  not. 
The  order  for  entering  of  record  is  not  the  establishment  of 
a  highway,  but  an  adjudication  of  the  fact  that  there  is  al- 
ready such  a  highway.  If,  indeed,  there  is  no  such  a  high- 
way, the  order  may  have  the  effect  of  establishing  one ;  but 
this  is  not  the  purpose  or  theory  of  the  order  or  proceeding. 
It  must  follow  that  the  question  of  public  utility  in  a  proceed- 
ing like  this  can  not  in  any  way  constitute  a  bar  to  the  pro- 
ceeding. There  was  no  error,  therefore,  in  sustaining  the 
demurrer  to  the  answer. 

As  we  find  no  available  error  in  the  record,  the  judgment 
is  affirmed,  with  costs. 

Filed  Sept.  17, 1885. 
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OmcE  AKD  Officer. — Oountiy  CUrk. — Action  on  Bondto  Beeooer  Illegal  Fees. 
^OautHutional  Law, — Tunce  in  Jeopardy. — That  part  of  section  6031,  R. 
S.  1881,  which  provides  that  "Any  officer  who  shall  charge,  demand,  or 
take"  any  nnanthorized  fee  for  the  performance  of  any  official  act,  shall, 
in  addition  to  being  deemed  gailty  of  a  misdemeanor,  '*  be  liable  on  his 
official  bond  to  the  party  injured  for  five  times  the  illegal  fees  charged, 
demanded,  or  taken,"  is  not  unconstitutional,  as  being  within  the  prohi- 
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bition  of  that  part  of  the  Bill  of  Rights  which  declares  that  ^*  No  person* 
shall  be  put  in  jeopardy  twice  for  the  same  ofience." 

Same. — OrimincU  and  Civil  LiabUity  far  Same  Act. — Exemplary  Damages. — 
LegialaUve  Power. — The  Legislature  has  the  power  to  prescribe  fines  and 
penalties  against  certain  acts,  and  at  the  same  time  fix  or  limit  the  civil 
liability  for  the  same  acts,  but  not  to  authorize  the  recovery  of  unre- 
stricted exemplary  damages.    Elliott,  J.,  dissents. 

Same. — LiabUiLy  on  Bond  for  Failure  to  Discharge  Duty  Required  by  Subsequent 
Law. — Under  section  5528,  B.  S.  1881|  a  permanent,  continuing  liability 
is  created  against  an  officer  and  his  sureties  for  the  failure  to  discharge 
any  duty  imposed  by  existing  law,  and  for  the  failure  to  discharge  any 
duty  required  under  laws  subsequently  enacted. 

Same. — Motion  to  Re-Tax  Goats. — Collateral  Attack. — The  failure  of  a  party  to 
move  to  re-tax  costs  cannot  relieve  an  officer  from  his  statutory  liability 
if  he  has  in  fact  charged  illegal  fees,  nor  is  an  action  on  his  bond  for 
such  fees  a  collateral  attack  on  the  judgment  for  costs,  of  which  suck 
officer  can  take  advantage.  * 

Same. — Statute  of  LimUations. — Under  the  second  clause  of  section  293,  K. 
S.  1881,  an  action  on  the  bond  of  a  county  clerk  to  recover  fees  charged 
illegally  may  be  brought  within  five  years  from  the  time  the  cause  of 
action  accrued. 

From  the  Decatur  Circuit  Court. 

J.  S.  Scobey,  for  appellant. 

J.  D.  Millet*  and  F,  E.  Gamn,  for  appellees. 

Mitchell,  C.  J. — The  relator  brought  this  suit  on  the 
official  bond  of  Stevens,  who  was  formerly  clerk  of  the  De- 
catur Circuit  Court.  The  action  was  based  on  section  6031, 
R.  S.  1881.  This  section  enacts  that  "Any  officer  who  shall 
charge,  demand,  or  take  any  fee  for  any  official  act  done  or 
performed  under  the  provisions  of  this  act,  other  than  as  is 
herein  allowed  and  provided  for,  shall  be  deemed  guilty  of 
a  misdemeanor,  and,  on  conviction  thereof,  shall  be  fined  in 
any  sum  not  exceeding  one  hundred  dollars,  and  shall  be 
liable  on  his  official  bond  to  the  party  injured  for  five  times 
the  illegal  fees  charged,  demanded,  or  taken,  and  the  same 
may  be  recovered,  with  costs,  in  the  circuit  court." 

It  is  charged  that  the  defendant  Stevens,  having  been 
elected  and  qualified  as  clerk,  took  upon  himself  the  duties 
of  that  office  on  the  1st  day  of  November,  1875,  and  con- 


MAY  TERM,  1886.  67 


The  State,  ex  rel.  Scobej,  v.  Stevens  et  al. 


tinued  therein  until  the  expiration  of  bis  term ;  that,  on  the 
6th  day  of  February,  1877,  a  civil  suit  was  commenced 
against  the  relator  in  the  Decatur  Circuit  Court,  which  con- 
tinued pending  until  the  Slst  day  of  July,  1879,  when  it 
was  dismissed  at  his  costs;  that  upon  the  dismissal  of  the 
suit;  Stevens  made  up  and  taxed  the  costs  for  his  services 
as  clerk  on  the  fee  books  of  the  court,  and  that  of  the  costs 
so  taxed  there  was  included,  in  various  specified  items,  the 
sum  of  (20  in  excess  of  his  legal  charges,  which,  on  the  29th 
day  of  May,  1882,  he  demanded  of  the  relator,  and  for 
which  he  issued  a  fee  bill,  on  the  6th  day  of  June,  1882. 
The  relator  prays  judgment  for  $100,  being  five  times  the 
amount  of  the  fees  alleged  to  have  been  illegally  charged 
and  demanded. 

The  court  below  sustained  a  general  demurrer  to  the  com- 
plaint, and  the  case  comes  here  on  this  ruling. 

It  is  argued  by  the  learned  counsel  for  the  appellee,  thai 
so  much  of  the  statute  as  authorizes  the  recovery  of  five 
times  the  illegal  fees  charged,  in  a  suit  by  the  injured  party 
on  the  official  bond  of  the  officer,  is  unconstitutional,  as  be- 
ing within  the  prohibition  of  that  part  of  the  Bill  of  Rights 
which  declares  that  "No  person  shall  be  put  in  jeopardy 
twice  for  the  same  offence."  The  extent  of  the  argument  on 
this  point  is  the  statement  of  the  proposition  by  counsel  for 
the  appellee,  and  the  citation  in  its  support  of  Koerner  v. 
Oberly,  56  Ind.  284  (26  Am.  R.  34).  In  the  appellant's  brief  we 
find  no  allusion  to  the  question.  This  leads  us  to  conclude  that 
the  ruling  below  must  have  turned  upon  some  other  point.  As 
the  question  is  presented  for  decision,  it  would  have  been  a 
source  of  satisfaction  to  the  court  if  the  learned  counsel  on 
both  sides  had  favored  us  with  such  argument  of  it  as  their 
learning  and  ability  led  us  to  expect.  Whatever  may  be  said 
of  the  case  above  cited,  we  do  not  think  it  controls  the  de- 
cision of  the  one  before  us.  That  was  a  suit  brought  by  a 
wife  to  recover  damages  for  an  unlawful  sale  of  intoxicating- 
liquor  to  her  husband,  who  was  in  the  habit  of  becoming  in- 
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toxicated.  Section  12  of  the  act  of  1873^  Acts  873^  p.  151,  gave 
a  right  of  action  against  any  person  so  offending  in  favor  of 
any  person  who  should  be  injured  thereby  in  person,  prop- 
erty or  means  of  support.  It  authorized  a  recovery  by  any 
person  so  injured  of  all  damages  which  might  be  sustained, 
*^  and  for  exemplary  damages."  The  same  act  made  it  a  mis- 
demeanor for  any  person  to  sell  intoxicating  liquor  to  a  per- 
son in  the  habit  of  becoming  intoxicated,  and  provided  a 
penalty  to  be  enforced  by  indictment  or  otherwise.  It  was 
held  in  the  case  relied  on,  that  in  so  far  as  section  12  at- 
tempted to  authorize  the  recovery  of  exemplary  damages  by 
the  injured  person,  it  was  in  conflict  with  the  provision  in 
the  Bill  of  Rights  above  quoted,  and  therefore  inoperative 
and  void. 

It  has  been  the  settled  rule  of  decision  in  this  State  since 
the^case  of  Taber  v.  Hutson,  5  Ind.  322,  that  in  all  that  class 
of  torts,  for  which,  in  addition  to  the  civil  remedy  allowed  to 
the  injured  party,  the  wrong-doer  was  amenable  to  criminal 
punishment,  exemplary  or  punitory  damages  could  not  be 
recovered  in  a  civil  action ;  while,  in  the  class  not  rising  to 
the  degree  of  criminality,  the  injured  party  might,  where  the 
elements  of  fraud,  malice,  gross  negligence  or  oppression 
mingled  in  the  controversy,  in  addition  to  full  compensation 
for  all  other  damages,  recover  what  is  termed  exemplary  or 
punitive  damages.  LiftUm  v.  Baird,  95  Ind.  349 ;  Stewart  v. 
Maddoxy  63  Ind.  51,  and  cases  cited. 

As  defined,  compensatory  damages  are  held  to  include  not 
only  such  pecuniary  loss  or  injury  in  a  given  case  as  is  capa- 
ble of  approximately  accurate  calculation,  but  in  addition 
thereto  such  a  sum  as  may  be  supposed  adequate  to  compen- 
sate ^^  for  injury  to  business  or  profession,  reputation  or  social 
position,  and  for  physical  suffering,  as  bodily  pain,  perma- 
nent disfiguration,"  etc.,  '^  and  for  mental  trouble,  as  anguish 
of  mind,  sense  of  shame  or  humiliation,  loss  of  honor,"  etc., 
'^  all  of  which  are  considered  compensatory,  and  not  exem- 
plary or  punitive  damages." 
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Exemplary  oi*  punitive  damages,  the  terms  exemplary  and 
pimitive  being  synonymous,  are  damages  allowed  as  a  pun- 
ishment, or  by  way  of  example,  to  deter  others  from  the  like 
offences,  for  torts  committed  with  accompanying  fraud,  malice 
or  oppression. 

The  rule  of  decision  defining  the  class  of  cases  in  which 
exemplary  damages  would,  and  that  in  which  such  damages 
would  not,  be  allowed,  rests  wholly  on  judicial  construction, 
and,  except  in  the  cases  of  Koemer  v.  Oberly,  auprUy  and 
Sdiafer  v.  Smithy  63  Ind.  226,  which  involved  the  same  stat- 
ute, and  followed  the  first  named  case,  none  of  the  cases  in 
which  the  rule  is  declared  and  applied  involve  any  question 
of  legislative  power. 

Previous  to  the  decision  in  the  Koemer  case,  the  court 
seemed  to  regard  the  constitutional  provision  referred  to  as 
an  obstacle  against  its  power  to  allow,  or  at  least  against  the 
policy  of  allowing,  exemplary  damages  in  the  class  of  cases 
where  the  defendant  was  also  subject  to  criminal  punishment. 
While  the  question  of  power  was  not  in  any  case,  so  fiir  as  we 
know,  directly  determined,  the  prevailing  rule  was  adopted 
by  the  court  as  being  in  consonance  with  the  spirit  of  both 
the  constitutional  provision  and  the  ancient  common  law 
maxim,  and  as  a  safe  middle  ground  in  a  controversy  with 
which  courts  and  lawyers  are  familiar. 

In  Koemer  v.  Oberly,  supra,  it  was  distinctly  ruled  that  the 
Legislature  was  prohibited  by  the  Constitution  from  authoriz- 
ing the  infliction  of  exemplary  damages  for  a  wrong  which 
was  also  punishable  as  a  crime. 

Whatever  may  be  thought  of  the  rule,  so  far  as  it  rests  on 
judicial  construction,  in  the  opinion  of  the  writer,  it  is  not 
the  part  of  it  which  denies  the  infliction  of  punitory  dam- 
ages in  some  cases  that  is  open  to  criticism,  so  much  as  that 
which  permits  it  in  any  civil  case.  The  assumption  that  the 
penal  code  should  be  supplemented  hy  quam  judicial  legisla- 
tion, so  as  to  allow  damages  to  the  injured  party  by  way  of 
punishment  of  the  wrong-doer,  in  cases  where  none  is  in- 
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flicted  by  legislative  enactment,  is,  as .  it  would  seem,  much 
less  defensible  than  the  denial  either  to  the  courts  or  Legis- 
lature of  the  right  to  add  unlimited  damages  as  a  punishment 
in  civil  cases  where  a  prescribed  punishment  is  already  at- 
tached to  the  offence.' 

Whether  the  provision  that  ^*  No  person  shall  be  put  in 
jeopardy  twice  for  the  same  offence ''  has  technical  application 
to  the  infliction  of  punishment  by  way  of  exemplary  damages 
in  civil  cases,  so  as  to  prohibit  it,  has  been  the  subject  of  much 
learned  discussion. 

In  Taber  v.  HutsoUy  supra,  after  suggesting  that  to  allow 
exemplary  damages  might  expose  the  defendant  to  double 
punishment,  in  violation  of  the  spirit  of  the  Bill  of  Rights, 
it  was  said  that  *^  though  that  provision  may  not  relate  to 
the  remedies  secured  by  civil  proceedings,  still  it  seems  to  illus- 
trate a  fundamental  principle  inculcated  by  every  well  regu- 
lated system  of  government,  viz.,  that  each  violation  of  the 
law  should  be  certainly  followed  by  one  appropriate  punish- 
ment and  no  more.'^ 

In  the  case  of  Brown  v.  Swineford,  44  Wis.  282  (28  Am.  R. 
582),  Ryan,  C.  J.,  impliedly  admitting  that  the  rule  which 
allowed  exemplary  damages  in  such  cases  was  against  the  spirit 
of  the  maxim  that  no  one  should  be  twice  vexed  for  the  same 
offence,  said :  '^  The  word  jeopardy  is  therefore  used  in  the 
Constitution  in  its  defined,  technical  sense  at  the  common  law. 
And  in  this  use  it  is  applied  only  to  strictly  criminal  prosecu- 
tions by  indictment,  information  or  otherwise."  Expressing 
marked  disapprobation  of  the  rule,  the  learned  court  nev- 
ertheless held  that  a  constitutional  provision,  similar  to  that 
under  consideration,  did  not  stand  in  the  way  of  allowing 
exemplary  damages  in  civil  suits,  even  when  the  act  com- 
plained of  was  punishable  as  a  crime.  So,  in  the  case  of  Elliott 
V.  Van  Buren,  33  Mich.  49  (20  Am.  R.  668),  speaking  upon 
this  subject  Campbell,  J.,  said :  "  The  argument  that  a  oer- 
son  is  thereby  punished  twice  within  the  constitutional  and 
common  law  rules  is,  in  our  opinion,  entirely  fallacious.     The 
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maxim  at  common  law,  that  no  one  shall  be  twice  vexed  for 
the  same  cause,  where  it  applied  at  all^  prevented  a  second 
prosecution  as  well  as  a  s4Dond  punishment,  and  if  it  applied 
to  civil  damages  would  cover  the  whole,  and  not  merely  what 
is  assumed  to  be  a  part  of  them.  But  there  is  no  analogy 
between  the  civil  and  criminal  remedies.  The  punishment  by 
criminal  prosecution  is  to  redress  the  grievance  of  the  public, 
while  the  civil  remedy  is  for  private  redress.'^ 

With  great  respect  for  the  learned  judges  from  whose  opin- 
ions we  have  quoted, we  are  nevertheless  not  persuaded  to  adopt 
either  the  reasoning  so  cogently  set  fort)i  or  the  conclusions 
reached.  Whatever  may  be  said  in  respect  of  the  technical 
application  of  the  constitutional  provision  which  prohibits 
double  punishlhent  for  the  same  offence  to  civil  remedies,  it 
is  difficult  to  see  how  the  practical  result  is  in  any  degree 
mitigated,  if  in  fact,  after  all  other  proper  elements  of  dam- 
age are  considered  and  allowed  in  a  civil  case  for  a  tort  for 
which  the  defendant  is  liable  to  be  punished  criminally,  the 
jury  may  assess  an  unlimited  sum  as  punishment  by  way  of 
exemplary  damages. 

It  is  no  answer  to  the  constitutional  guaranty  against 
double  punishment  to  say  that  the  penalty,  limited  and  pre- 
scribed by  the  penal  code,  is  to  redress  tRe  grievance  of  the 
public,  while  the  other,  unlimited  and  undefined  punishment, 
awarded  by  way  of  exemplary  or  punitive  damages,  is  for 
.private  redress.  To  the  extent  that  damages  are  awarded  in 
any  case  for  private  redress,  they  can  not  be  exemplary.  The 
private  injury  is  fully  redressed  when  all  its  elements  are 
considered  and  compensated  far.  Exemplary  damages  only 
commence  at  the  point  where  full  private  or  compensatory 
damages  end,  and  so  long  as  there  remains  any  private  in- 
jury to  be  redressed,  no  exen^plary  damages  are  or  can  be 
awarded.  The  result  of  it  is  that  to  the  extent  that  exem- 
plary damages  are  allowed  in  any  case  which  is  punishable 
criminally,  the  defendant  is  or  is  liable  to  be  twice  punished 
for  the  same  offence,  once  by  the  State  for  the  public  griev- 
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anoe^  and  again  by  the  injured  party  for  example's  sake,  for 
the  supposed  benefit  of  the  public^  to  deter  others  from  the 
like  offending.  AvMin  v.  WUadh,  4  Cush.  273.  The  fact 
that  the  damages  allowed  under  the  name  of  punitive  or  ex- 
emplary go  to  the  benefit  of  the  injured  party,  renders  the 
punishment  no  less  real,  and  as  is  said  by  a  learned  author^ 
'^ After  there  has  been  one  trial  in  which  the  moral  culpa- 
bility of  the  defendant  has  been  tried  with  a  view  to  pun- 
ishment in  the  interest  of  the  public,  any^other  trial  for  the 
same  purpose,  whatever  may  be  the  form  of  the  proceeding, 
is  in  substance  and.  effect,  putting  the  accused  again  in  jeop- 
ardy of  punishment  for  the  same  offence,  and  vexing  him 
again  for  the  same  cause."     1  Sutherland  Dam.  740,  741. 

In  Fay  v.  Parker,  53  N.  H.  342  (16  Am.  I?.  270),  this  ques- 
tion was  fully  considered  in  an  opinion  conspicuous  for  its  re- 
search and  learning.  The  conclusion  was  there  reached  that 
the  fundamental  maxims  of  the  common  law,  as  well  as  the 
provision  in  the  Bill  of  Rights,  were  an  effectual  barrier  against 
the  infliction  of  punitory  damages  in  a  civil  case  where  the  de- 
fendant was  subject  to  be  criminally  punished  for  the  same  of- 
fence. Foster,  J.,  delivering  the  judgnxent  of  the  court,  said : 
"  These  maxims  apply  both  to  criminal  and  civil  proceedings. 
*  *  *  If,  then,  this  constitutional  prohibition  of  a  double 
penalty  is  indeed  nothing  more  than  an  affirmation  of  the 
general  principle  of  the  common  law,  applicable  alike  to  civil 
and  criminal  cases,  making  a  judgment  in  one  action  a  bar  to 
another  action,  founded  on  the  same  cause,  it  follows,  logi- 
cally, that  punitive  damages  are  a  violation  of  the  geireral 
principle  of  the  common  law  as  well  as  of  the  Constitution.^' 
In  further  illustration  the  learned  judge  said :  "  Just  as  firmly 
is  the  right  secured  to  him,  that  in  all  cases  wherein  he  is 
charged  with  conduct  such  as«calls  for  punishment  for  the  sake 
of  public  vengeance  or  public  example  (and  to  him  it  can  make 
no  difference,  so  long  as  the  blow  must  fall,  whether  it  comes 
from  the  arm  of  the  civil  or  the  criminal  law),  that  he  shall 
be  permitted  to  confront  his  accusers  and  their  witnesses  &ce 
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to  &ce,  and  not  be  tried  upon  depositions,  and  that  he  shall 
go  free  unless  his  guilt  is  proven  beyond  a  reasonable  doubt." 

This  much  by  way  of  a  re-examination  of  Koemer  v.  06- 
erfy,  supra,  seemed  t)roper  with  a  view  of  determining  the 
ground  upon  which  the  decision  in  the  case  before  us  should 
rest,  and  upon  the  assumption  that  the  statute  there  in  ques- 
tion authorized  the  infliction  of  unlimited,  unrestricted  ex- 
emplary damages  as  a  punishment  for  an  offence  which  was  also 
made  punishable  as  a  crime,  we  adhere  to  the  ruling  in  that 
case  with  renewed  confidence. 

It  can  not  be  said  that  where  the  Legislature  has  prescribed 
one  definite  penalty  as  the  punishment  for  an  offence,  it  may, 
in  addition,  authorize  the  injured  party,  under  the  guise  of 
exemplary  damages,  to  subject  the  offender  to  another  uncer- 
tain, indefinite  punishment  which  is  to  be  measured  only  by 
the  varying  and  unrestrained  discretion,  or  it  may  be  pas- 
sion, of  the  jury.  If  the  provision  that  "  No  one  shall  be 
put  in  jeopardy  twice  for  the  same  offenee  "  is,  as  this  court 
has  recognized  it  to  be,  a  sure  protection  against  the  power 
of  the  courts  in  that  regard,  it  must  be  deemed  equally  po- 
tential against  the  power  of  the  Legislature.  It  can  not  be 
maintained  in  reason  that  it  shall  be  interpreted  to  mean  that 
the  courts  can  not  adjudge  a  second  punishment  for  the  same 
offence  except  when  expressly  authorized  by  the  Legislature, 
for  the  reason  that  in  so  &r  as  the  Legislature  attempts  to 
authorize  such  second  punishment,  the  barrier  of  the  Consti- 
tution is  as  effectual  against  it  as  it  is  against  the  court. 

While  the  foregoing  considerations  lead  us  to  adhere  to  the 
ruling  in  Koemer  v.  Oberly,  supra,  they  at  the  same  time  di- 
rect us  to  the  conclusion  that  the  act  here  in  question  is  not  ob- 
noxious to  the  objection  claimed.  The  distinction  between 
the  case  relied  on  and  that  under  consideration  is,  that  in  the 
first  the  Legislature,  after  afiixing  to  the  offence  a  prescribed 
punishment,  undertook  to  authorize  the  recovery  of  exem- 
plary damages,  which,  as  we  havjB  seen,  implies  nothing  less 
than  a  second  punishment  for  the  same  offence  by  way  of  un- 
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restricted  damages  for  the  sake  of  pnblic  example.  In  the 
statute  here  involved,  the  Legislature  has  done  nothing  more 
than  to  fix  or  measure  by  a  definite  sum  the  amount  which 
the  injured  party  shall  be  entitled  to  recover  on  the  official 
bond  of  the  public  officer.  While  the  act  of  taking  or  mak- 
ing the  unlawful  charge  or  demand  is  made  a  misdemeanor, 
punishable  by  a  fine  to  the  State,  the  Legislature,  not  by  way 
of  Tidditional  or  double  punishment,  but  for  the  purpose  of 
defining  the  liability  of  the  officer  to  the  injured  party,  has 
provided  that  he  shall  be  liable  on  his  official  bond  in  five 
times  the  amount  of  the  fees  illegally  charged,  demanded  or 
taken.  In  such  a  case,  it  can  be  truly  said  that  '^  the  punish- 
ment by  criminal  prosecution  is  to  redress  the  grievance  of 
the  public ;  while  the  civil  remedy  is  for  private  redress.'' 

The  legislative  assumption  is,  that  the  injury  done  by  the 
public  officer  who  makes  the  illegal  charge,  will  not  be  ade- 
quately compensated  by  leaving  the  parties  to  their  common 
law  rights  and  liabilities,  and  accordingly  it  has  provided 
wh^t  in  its  judgment  would  be  adequate  compensation  to  the 
one  and  fixed  the  just  liability  of  the  other.  There  is  in  this 
no  element  of  exemplary  or  punitory  damages. 

It  can  not  be  said  that  part  of  the  recovery  is  allowed  by 
way  of  example,  or  for  the  punishment  of  the  offender,  when 
it  is  apparent  that  the  legislative  purpose  is  nothing  more 
than  to  fix  the  amount  of  the  civil  liability  of  the  officer  as 
a  measure  of  compensation  for  the  injury.  Who  shall  say 
that  a  person,  from  or  against  whom  an  inconsiderable  sum 
is  illegally  demanded  or  charged  by  an  officer  who  is  armed 
by  law  with  compulsory  process  to  enforce  his  demand,  such 
person  being  obliged  to  incur  the  expense  of  a  suit  to  redress 
his  grievance,  is  more  than  compensated  by  a  recovery  of 
five  times  the  amount  so  charged,  demanded  or  taken  ?  This 
is  the  measure  of  recovery  fixed  in  all  cases,  and  no  circum- 
stances of  fraud,  malice  or  oppression  can  make  it  greater. 

While  it  may  be  conceded  that  the  statute  which  thus  fixes 
the  amount  is  in  a  sense  penal,  the  penalty  prescribed  is  nev- 
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^rtheless  fixed  by  way  of  compensation  for  the  injury  sii&- 
tained,  and  to  fix  the  liability  of  the  officer  on  his  bond, 
executed  to  the  State,  for  the  injurious  act.  The  whole  pen- 
alty prescribed  for  the  offence,  taking  the  statute  altogether, 
is  the  fine  prescribed  to  the  State,  and  the  liability  on  the 
official  bond  fixed  by  way  of  recompense  to  the  injured  party, 
and  even  regarding  the  whole  statute  as  penal  it  can  not  be 
said  that  the  person  offending  has  been  put  in  jeopardy  of 
the  penalties  prescribed  until  he  has  been  tried  for  the  mis- 
demeanor, and  has  also  answered  for  the  penalty  fixed  to  the 
injured  party  as  his  compensation. 

Statutes  which  fix  or  limit  the  amount  of  recovery  which 
may  be  had,  by  way  of  compensation  on  the  bond  of  a  pub- 
lic officer,  or  by  way  of  redress  for  an  injury  sustained  by 
the  tortious  act  of  another,  are  one  thing,  while  those  which 
provide  for  unrestricted  exemplary  damages,  by  way  of  pub- 
lic example,  after  the  injured  party  has  been  allowed  full 
compensation,  are  quite  another.  As  was  said  in  BlatchUy 
V.  Moaer,  15  Wend.  215:  "The  one  may  be  said  to  be  a 
private  remedy,  the  other  a  public  one  for  the  same  offence." 

All  criminal.punishment  is  of  necessity  punitory  and  in  a 
degree  exemplary,  and  when  an  offender  is  made  the  subject 
of  example  by  being  once  punished  criminally,  and  is  again 
subjected  to  exemplary  damages  in  a  civil  suit  for  the  same 
offence  for  a  public  example,  he  is  put  to  the  hazard  of  being 
set  up  as  an  example  twice  for  the  same  offence.  Where, 
however,  a  statute  makes  certain  conduct  a  misdemeanor,  and 
annexes  to  it  a  prescribed  fine  to  the  State,  and  also  provides 
that  the  wrong-doer  shall  be  liable  to  the  injured  party  in  a 
fixed  or  limited  sum>  it  is  certain  from  the  beginning  what 
the  consequence  of  the  offence  may  be,  and  there  is  no  pos- 
sibility that  the  penalties  may  overlap  each  other  so  as  to  put 
him  in  jeopardy  of  being  tried  twice,  or  suffering  double  the 
punishment  prescribed  for  the  same  offence.  Of  the  power 
of  the  Legislature  to  fix  the  amount  of  liability  on  an  offi- 
VoL.  103.— 6 
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cial  bond,  recoverable  as  compensatioji  by  the  person  injared^ 
there  can  be  no  question,  and  this  power  is  not  affected  by 
the  consideration  that  the  act  out  of  which  the  liability  grows 
is  also  punishable  criminally ;  nor  can  it  be  doubted  that  it 
has  the  power  to  prescribe  fines  and  penalties  against  certain 
actS;  and  at  the  same  time  fix  or  limit  the  civil  liability  for 
the  same  acts. 

The  next  objection  urged  against  the  complaint  is,  that  the 
statute  imposing  the  liability  sued  for  not  having  been  en- 
acted until  after  the  bond  in  suit  was  executed,  it  is  contended 
that  it  was  not  competent  for  the  Legislature  to  increase  the 
common  law  liability  after  its  execution.  Section  6528,  R. 
S.  1881,  which  was  in  force  at  the  time  the  bond  was  executed, 
and  which,  by  force  of  law,  became  a  part  of  it,  provides  that 
"All  official  bonds  shall  be  payable  to  the  State  of  Indiana, 
and  every  such  bond  shall  be  obligatory  to  such  State  upon 
the  principal  and  sureties,  for  the  faithful  discharge  of  all 
duties  required  of  such  officer  by  any  law,  then  or  subse- 
quently in  force,  for  the  use  of  any  person  injured  by  any 
breach  of  the  condition  thereof." 

Section  5534  makes  the  sureties  on  an  official  bond  liable 
as  principals,  and  prohibits  them  from  making  any  defence 
which  would  not  be  available  to  the  principal. 

It  has  been  held,  as  the  statute  plainly  implies,  that,  by 
force  of  section  5528,  a  permanent,  continuing  liability  is  cre- 
ated against  the  officer  and  his  sureties,  as  well  for  the  failure 
to  discharge  any  duty  imposed  by  existing  law,  as  for  duties 
required  under  laws  subsequently  enacted.  Davis  v.  State, 
ex  rd.f  44  Ind.  38;  Stale,  ex  reL,  v.  Davis,  96  Ind.  539. 

One  of  the  duties  which  the  law  subsequently  enacted  im- 
posed upon  the  officer  was,  that  he  should  not  charge,  demand 
or  take  more  than  the  fees  specified,  and  for  violating  this 
duty  a  certain  liability  was  imposed,  recoverable  on  his  bond. 
This  it  was  competent  for  the  Legislature  to  do. 

Another  objection  insisted  on  is  that  it  does  not  appear 
from  the  averments  in  the  complaint  that  the  illegal  (ees 
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charged  were  for  "  official  acts  done  or  performed  under  the 
provisions  of  this  act/' 

The  averments  in  that  regard  are  that  Stevens  was  clerk  of 
the  Decatur  Circuit  Court;  that  upon  the  dismissal  of  a  cer- 
tain action  pending  in  that  court  against  the  relator^  ^'  said 
Stevens  made  up  and  stated  upon  the  fee-books  of  said  court 
his  taxation  of  the  costs  in  said  case  against  the  said  Scobey^ 
due  to  himself  as  such  clerk  of  said  court,  therein  claiming 
due  him  for  his  costs  in  said  case  against  said  Scobey  for 
his  services  therein  as  such  clerk  a  large  sum''  in  excess 
of  the  amount  legally  due.  We  think  it  sufficiently  appears 
from  these  averments,  that  the  fees  illegally  charged  were  for 
acts  done  in  his  official  capacity  as  clerk. 

There  is  no  force  in  the  objection  that  the  suit  on  the  bond 
for  illegal  fees  is  a  collateral  attack  on  the  judgment  for  costs, 
and  that  the  complaint  was  for  that  reason  subject  to  a  de- 
murrer. It  may  be  true  that  as  between  the  parties  to  a  judg- 
ment, that  part  of  it  which  is  for  costs  can  not  be  impeached 
collaterally  any  more  than  the  other,  the  remedy  being  by 
motion  to  re-tax,  but  a  failure  to  do  so  can  not  relieve  an  of- 
ficer from  his  statutory  liability  if  he  has  in  fact  charged,  de- 
manded or  taken  illegal  fees. 

The  next  and  last  objection  made  to  the  complaint  is  that 
the  action  is  for  a  forfeiture  or  penalty,  and  not  having  been 
oommenced  within  two  years  from  the  date  at  which  the  cause 
of  action  accrued,  it  is  claimed  that  it  is  barred  by  the  first 
clause  of  section  293,  R.  S.  1881,  which  requires  actions  for 
the  recovery  of  a  forfeiture  or  penalty  to  be  commenced 
within  two  years.  The  second  clause  of  the  same  section  pro- 
vides that  "All  actions  against  a  sheriflf,  or  other  public  officer, 
or  against  such  officer  and  his  sureties  on  a  public  bond,  grow- 
ing out  of  a  liability  incurred  by  doing  an  act  in  an  official 
capacity,  or  by  the  omission  of  an  official  duty,"  shall  be 
barred  within  five  years. 

While  it  may  be  said  that  the  amount  fixed  as  compensa- 
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tioD  to  the  injured  person^  and  as  the  measure  of  the  officer's 
liability  is  to  a  degree  in  the  nature  of  a  penalty^  it  is  never- 
theless a  liability  incurred  by  doing  an  act  in  an  official  ca- 
pacity, for  which  the  officer  is  made  liable  on  his  bond,  and 
it  is  therefore  within  the  terms  of  the  second  clause  of  sec- 
tion 293,  above  set  out. 

The  cause  of  action  accrued  on  the  31st  day  of  July,  1879, 
the  date  when  the  illegal  fees  were  charged  or  taxed,  and  as 
the  action  was  commenced  within  five  years  from  that  date, 
it  was  not  barred. 

Judgment  reversed,  with  costs. 

Filed  Sept.  17,  1886. 

Dissenting  Opinion. 

Elliott,  J. — I  concur  in  the  conclusion  reached,  but  I  do 
not  agree  to  all  of  the  reasoning  of  the  prevailing  opinion, 
nor  assent  to  all  of  the  propositions  laid  down.  My  opinion 
18  that  the  question  is  purely  one  of  legislative  power,  and 
that  the  Legislature  may  provide  for  the  recovery  of  puni- 
tory damages  in  cases  where  an  injury  is  caused  by  an  illegal 
act,  although  the  same  illegal  act  may  subject  the  defendant 
to  a  criminal  prosecution.  As  the  Legislature  has  this  power 
unabridged  by  constitutional  limitation,  it  has  the  authority 
either  to  limit  the  amount  to  be  recovered,  or  to  leave  it  to 
be  ascertained  upon  a  trial.  It  is  not  a  question  for  the 
courts  whether  the  power  is  wisely  or  unwisely  exercised ; 
the  only  question  for  the  courts  is.  Does  the  power  exist  and 
has  it  been  exercised  ?  Once  the  power  is  found  to  exist,  all 
questions  of  policy  and  wisdom  in  its  exercise  pass  outside 
of  the  judicial  department  of  the  government. 

FUed  Sept.  17, 1885. 
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No.  12,464. 

The  State  v.  Bowman. 

Cbduhal  Law. — IndietmenL -^Endanement  by  Foreman  in  Wrong  Phee, — 
Motion  to  Quash, — It  is  error  to  quash  an  indictment  merely  because  the 
name  of  the  foreman  is  endorsed  in  the  wrong  place,  viz.,  preceding  the 
words  ''A  trae  bill,"  instead  of  on  a  line  with  the  word  '^  foreman.'' 

From  the  Monroe  Circuit  Court. 

F.  T.  Hordy  Attorney  General,  and  /.  E,  Henley,  for  the 
State. 
/.  W.  Busldrk  and  H.  C.  Ihincan,  for  appellee. 

Elliott,  J. — The  trial  court  quashed  the  indictment,  for 
the  alleged  reason  that  the  endorsement,  ^'A  true  bill,''  was 
not  properly  subscribed  by  the  foreman  of  the  grand  jury. 
The  indictment  is  endorsed  as  follows : 

"  Charge : 
"  Selling  without  license. 
"  William  Peterson. 
•     *'  A  true  bill. 

" ,  Foreman.'' 

It  appears  from  the  record  that  William  Peterson  was  the 
foreman  of  the  grand  jury,  and  the  fault  in  the  endorsement 
is  that  he  signs  above  the  words,  "a  true  bill,"  and  not  on 
a  line  with  the  word  "  foreman.'*  It  has  long  been  the  rule 
that  a  motion  to  qfiash  will  be  sustained  unless  the  indict- 
ment is  endorsed  by  the  foreman  of  the  grand  jury.  Johnson 
V.  State,  23  Ind.  32 ;  Heacock  v.  State,  42  Ind.  393 ;  Cooper 
V.  State,  79  Ind.  206.  In  the  last  case,  it  is  strongly  inti- 
mated that  if  the  record  affirmatively  showed  that  the  indict- 
ment was  endorsed  by  the  foreman,  the  motion  would  not 
prevail.  We  think  the  record  before  us  does  show  this.  It 
appears  that  William  Peterson  was  the  foreman  of  the  grand 
jury;  that  the  indictment  was  brought  into  open  court,  and 
the  name  of  William  Peterson  is  written  on  the  back  of  the 
indictment.     As  there  was  but  one  William  Peterson  on  the 
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jury,  and  as  his  name  appears  on  the  back  of  the  indictment^ 
the  sensible  and  only  natural  presumption  is,  that  the  signa- 
ture on  the  back  of  the  indictment  is  that  of  the  foreman  of 
that  name  appointed  by  the  court.  The  placing  of  the  name 
above,  instead  of  below  the  words  "A  true  bill,"  ought  not 
to  destroy  the  validity  of  the  endorsement,  nor  should  the 
failure  to  add  the  descriptive  word  "  foreman  "  be  permitted 
to  have  the  effect  to  render  the  indictment  bad.  The  name 
of  the  foreman  is  endorsed  on  the  indictment,  and  the  only 
mistake  is  in  the  position  in  which  the  name  is  placed.  Bishop 
gives  the  proper  form  for  the  endorsement  of  the  indictment 
and  adds :  ^^  But  it  is  sufficient  in  law  merely  to  write  his 
name,  with  no  mention  of  official  character,  because  the 
latter  appears  of  record.  For  the  like  reason,  where  his 
whole  name  is  in  the  record,  a  signature  by  initials  for  his 
Christian  name  is  adequate."  This  author  also  says :  '^  It  is 
immaterial  on  what  part  of  the  bill  the  foreman's  signature 
appears."     1  Bishop  Crim.  Proc.  (3d  ed.),  section  698. 

It  is  evident  that  the  error  in  the  form  of  the  endorsement 
could  not  have  prejudiced  the  substantial  rights  of  the  ap- 
pellant, and  in  such  cases  the  statute  makes  it  our  duty  to 
disregard  all  merely  technical  errors.  This  is  a  general  rule, 
and  is  in  harmony  with  the  provision  of  the  statute  that  an 
indictment  is  sufficient  when  it  can  be  understood  therefrom 
"  That  the  indictment  was  found  by  the  grand  jury  of  the 
county"  (R.  S.  1881,  section  1755),  and  with  the  further  pro- 
vision that  an  indictment  shall  not  be  quashed  "For  any 
other  defect  or  imperfection  which  does  not  tend  to  the  prej- 
udice of  the  substantial  rights  of  the  defendant  upon  the 
merits."  R.  8.  1881,  section  1756.  Stout  v.  StaU,  96  Ind. 
407;  Oalmn  v.  Staie,  93  Ind.  550;  Wood  v.  State,  92  Ind. 
269,  see  p.  272. 

Judgment  reversed,  with  instructions  to  overrule  the  mo- 
tion to  quash. 

Filed  Sept.  22,  1885. 
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No.  12,237. 

Brown  v.  Will. 

Masbi£D  Womah. — Mortgage  upon  her  SeparaU  EeoU  Eataie  to  Secure  HutbCmd^e 
DebL—Coniraei  of  Suretyship, — Under  section  5119,  B.  S.  1881,  a  mortgage 
executed  by  a  married  woman  upon  her  separate  real  estate  to  secure 
her  husband's  debt,  is  void. 

Speceai.  Fun>lNO. — Secundum  AUegaia  et  Probata, — Practice, — Pleading. — A 
plaintiff  can  recover  only  upon  the  case  stated  in  his  complaint;  and 
where  the  court  specially  finds  in  his  favor  facts  showing  a  cause  of  ac- 
tion substantially  different  from  that  stated  in  the  complaint,  he  can  not 
recover  in  that  suit. 

From  the  Starke  Circuit  Court. 

H.  JR.  Robbinsy  for  appellant. 
6.  W.  Beeman,  for  appellee. 

HowK,  J. — This  was  a  suit  by  the  appellee  Will  to  fore- 
•close  a  mortgage  alleged  to  have  been  executed  to  him  by  the 
appellant  Sarah  E.  Brown  and  her  husband^  Williston  C. 
Brown,  on  certain  real  estate  in  Starke  county,  to  secure  the 
payment  of  their  joint  promissory  note.  The  mortgage  and 
note  were  executed  on  the  31st  day  of  March,  1883,  and  it 
xras  alleged  in  the  complaint  that  the  note  was  due  and  un- 
paid. The  cause  was  put  at  issue  and  tried  by  the  court,  and, 
at  the  defendants'  request,  the  court  made  a  special  finding  of 
the  &ct8,  and  stated  its  conclusions  of  law  thereon.  Over  the 
appellant's  exceptions  to  the  conclusions  of  law,  and  her  mo- 
tion for  a  new  trial,  the  court  rendered  judgment  against  the 
defendant  Williston  C.  Brown  for  the  amount  due  on  the  note^ 
and  against  him  and  the  appellant  for  the  foreclosure  of  the 
mortgage  and  the  sale  of  the  mortgaged  property. 

Sarah  E.  Brown  has  alone  appealed  to  this  court,  and  has 

here  assigned  as  error,  among  others,  that  the  court  erred  in 

its  conclusions  of  law. 

The  court  foiind  the  facts  to  be,  substantially,  as  follows : 

'^  1.  The  defendants  executed  the  note  and  mortgage  in  suit 

on  the  day  and  date  thereof,  and  the  mortgage  was  duly  re- 
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corded  in  the  mortgage  record  of  Starke  county,  Indiana^  at 
the  time  indicated  by  the  minutes  of  the  recorder  endorsed 
thereon. 

"  2.  The  consideration  of  the  note  was  1^80  cash  borrowed 
of  the  payee,  the  plaintiff,  by  Williston  Brown,  one  of  the 
defendants,  and  the  payment  by  the  plaintiff  of  a  note  of  the 
defendant  Williston  Brown  for  about  the  sum  of  $40,  and 
$79  of  the  cash  secured  of  [by?]  Williston  Brown  was  imme- 
diately applied  by  him  to  the  payment  of  a  note  for  a  similar 
amount,  due  to  one  Koffle,  and  secured  by  a  mortgage  on  the 
premises  described  in  the  mortgage  in  suit. 

'^  3.  The  premises  mentioned  and  described  in  the  mortgage 
in  suit  are,  and  were  at  the  time  of  the  execution  of  the  note 
and  mortgage,  the  separate  property  of  Sarah  E.  Brown,  one 
of  the  defendants  herein. 

"4.  The  defendant  Sarah  E.  Brown  is  and  was,  at  the  date 
of  the  execution  of  the  note  and  mortgage  in  suit,  the  wife  of 
her  co-defendant,  Williston  C.  Brown. 

**  5.  The  defendant  Sarah  E.  Brown  borrowed  no  money 
of  the  plaintiff  for  which  the  note  was  given,  and  she  did 
not  know  at  the  time  her  husband  borrowed  the  money  for 
what  purpose  the  money  was  borrowed.  She  signed  the  note 
and  mortgage  as  security  for  her  husband,  as  she  understood 
it  at  the  time.  She  purchased  the  property  mentioned  in  the 
mortgage  with  her  own  means.  At  the  time  she  purchased 
the  property,  and  at  the  time  she  executed  the  note  and  mort- 
gage in  suit,  the  property  was  encumbered  by  a  mortgage  for 
$79,  which  was  due  to  one  Koffle.  Williston  C.  Brown,  out 
of  the  funds  borrowed  of  the  plaintiff,  and  for  which  the 
mortgage  in  suit  was  given,  paid  off  and  discharged  the  Kof- 
fle mortgage.  The  note  in  suit  is  due  and  unpaid,  and  there 
is  due  thereon,  of  principal  and  interest,  the  sum  of  $138.'^ 

Upon  the  foregoing  facts  the  court  stated  the  following 
conclusions  of  law : 

"  1.  The  defendant  Williston  C.  Brown  is  alone  personally 
liable  on  the  note  in  suit. 
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"  2.  The  mortgage  is  a  valid  and  subsisting  lien  on  the 
property  therein  described  for  the  security  of  the  entire  amount 
of  the  note  in  suit." 

The  question  for  our  decision  is  this :  Did  the  trial  court 
err,  as  against  the  appellant,  in  its  second  conclusion  of  law? 
It  can  not  be  doubted,  as  it  seems  to  us,  that  this  question 
must  be  answered  in  the  affirmative.  The  mortgaged  real 
estate  was  found  to  be  the  separate  property  of  the  appellant 
Sarah  E.  Brown,  and  the  mortgage  thereon  was  executed  by 
her  and  her  husband,  Williston  C.  Brown,  on  the  Slst  day 
of  March,  1883,  to  secure  the  payment  of  the  husband's 
debt.  When  the  mortgage  was  executed,  section  5119,  R. 
8.  1881,  was  and  had  been  in  force  since  September  19th^ 
1881,  as  a  part  of  the  law  of  this  State.  In  this  section  of 
the  statute  it  is  provided  as  follows:  "A  married  woman 
shall  not  enter  into  any  contract  of  suretyship,  whether  as 
endorser,  guarantor,  or  in  any  other  manner ;  and  such  con- 
tract, as  to  her,  shall  be  void."  In  Dodge  v.  Kinzy,  101 
Ind.  102,  the  court  said:  "The  provisions  of  this  section  of 
the  statute  are  too  plain  to  be  misunderstood.  They  posi- 
tively forbid  a  married  woman  to  enter  into  any  contract  of 
suretyship,  in  any  manner,  and  (\b  positively  declare  that  any 
such  contract,  as  to  her,  shall  be  void."  Accordingly,  it  was 
there  held  that  a  mortgage  executed  by  husband  and  wife,  ' 
on  land  held  by  them  as  tenants  by  entireties,  to  secure  the 
individual  debt  of  the  husband,  was,  as  to  the  wife,  a  contract 
of  suretyship  within  the  meaning  of  the  statute,  and  that 
such  mortgage  was  void  as  to  the  wife.  So,  in  Allen  v.  Da- 
visj  99  Ind.  216,  it  was  held  by  this  court  that  since  section 
5119,  supra,  went  into  force,  a  married  woman  can  not  exe- 
cute a  binding  mortgage  upon  her  real  estate  to  secure  her 
husband's  debt.  See,  also,  Allen  v.  Davis,  101  Ind.  187,  to 
the  same  effect. 

Upon  the  facts  found  by  the  court,  we  are  of  the  opinion, 
therefore,  that  as  to  the  appellant,  Sarah  E.  Brown,  the  mort- 
gage in  suit  was  and  is,  under  the  statute,  a  contract  of  sure- 
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tyship,  and  as  to  her  was  and  is  void  and  of  no  binding  force. 

It  is  claimed,  however,  by  appellee's  counsel,  that  inas- 
much as  the  court  found  that  $79  of  the  note  in  suit  was  im- 
mediately applied  by  Williston  C.  Brown  "to  the  payment 
of  a  note  for  a  similar  amount,  due  to  one  Koffle,  and  secured 
by  a  mortgage  on  the  premises  described  in  the  mortgage  in 
suit,''  therefore,  the  latter  mortgage  is  valid  and  binding  on  her 
and  her  real  estate  to  the  extent  of  the  $79  so  applied,  because 
she  is  to  that  extent  a  principal  in  the  note  in  suit.  This  posi- 
tion is  not  sustained,  we  think,  by  the  facts  found  by  the 
court  within  the  issues  in  the  cause.  There  is  no  reference 
whatever  to  the  Koffle  mortgage  in  any  of  the  pleadings  in 
the  cause,  and  the  facts  found  by  the  court,  in  relation  to  the 
application  of  any  of  the  money  borrowed  by  Williston  C. 
Brown  of  the  appellee  to  the  payment  and  discharge  of  the 
Koffle  mortgage,  were  wholly  foreign  to  and  outside  of  the 
issues  in  this  action.  The  rule  is  familiar,  and  has  been 
recognized  and  approved  in  many  of  the  decisions  of  this 
<;ourt,  which  requires  that  the  plaintiff  must  recover  aecun- 
dum  allegata  et  probata,  or  not  at  all.  He  must  recover  upon 
the  case  stated  in  his  complaint,  and  where  the  court  finds  in 
his  favor  a  cause  of  action  substantially  different  from  that 
stated  in  his  complaint,  he  can  not  recover  in  that  suit.  Terry 
v.  Shivdy,  64  Ind.  106 ;  Phoenix  MuU  Life  Ins.  Co,  v.  Hinea- 
ley,  75  Ind.  1 ;  Thamaa  v.  Dale,  86  Ind.  435 ;  Garter  v.  Oar- 
ier,  101  Ind.  450. 

We  are  of  opinion  that  upon  the  issues  in  the  cause,  and 
.the  fiicts  found  within  those  issues,  the  trial  court  erred  in 
its  second  concltision  of  law  as  against  the  appellant,  Sarah 
E.  Brown. 

The  judgment  against  the  appellant,  Sarah  E.  Brown,  is 
reversed  with  costs,  and  the  cause  is  remanded  with  instruc- 
tions to  the  court  to  state,  as  its  second  conclusion  of  law, 
that  the  mortgage  in  suit,  as  to  Sarah  E.  Brown,  id  void  and 
^f  no  binding  force,  and  to  render  its  judgment  accordingly. 

Filed  Sept.  19, 1885. 
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No.  12,406. 

The  State  v.  Cooper  et  al. 

CrdohaIi  La.w. — MoHon  far  Diteharge, — Bill  of  ExsoepHons. — I\xuUiee, — Su- 
preme Couri, — ^A  motion  by  a  defendant  to  be  dischai^ged  from  custody, 
the  affidavit  supporting  it,  and  the  ruling  of  the  court  thereon,  not  be- 
ing brought  into  the  record  by  bill  of  exceptions  or  order  of  court,  no 
question  in  relation  thereto  is  presented  for  the  decision  of  the  Supreme 
Ckiurt. 

Saxb. —  When  BUI  €f  Exceptions  not  Nocesaary. — It  is  only  where  all  the  es- 
sential facts,  necessary  to  show  the  ground  upon  which  a  ruling  of  the 
trial  court  was  made,  appear  upon  the  face  of  the  legal  record,  that 
no  bill  of  exceptions  is  required  to  present  such  ruling  for  review  on 
appeal. 

Same. — Oopymg  I^ipen  into  Transcript. — The  mere  copying  of  papers  into 
the  transcript  by  the  clerk  does  not  make  them  part  of  the  record. 

From  the  Sullivan  Circait  Court. 

J.  D.  AlexandeTy  Prosecuting  Attorney,  /.  C,  Briggs  and 
W.  a  HuHz,  for  the  State. 

/.  T.  Hays,  H.  J.  Hays,  W.  8.  Maple,  A.  A.  Holmes  and 
A  C.  Coulson,  for  appellees. 

Mitchell,  C.  J. — An  information  based  upon  the  affidavit 
of  Harry  Blue,  charging  William  Cooper  and  Perry  Cooper 
with  a  conspiracy  to  commit  a  felony,  was  presented  to  the 
Sullivan  Circuit  Court  at  its  June  term,  1883.  The  defend- 
ants pleaded  in  abatement  that  no  such  person  as  Harry  Blue, 
by  whom  the  affidavit  purported  to  be  signed  and  sworn  to, 
existed  at  the  time  it  was  made,  but  that  the  person  who 
signed  and  swore  to  it  was  one  Henry,  allays  Harry,  Little.  A 
demurrer  was  overruled  to  the  plea,  and  the  State  refusing  to 
reply  or  plead  further,  it  was  ordered  by  the  court  that  the 
defendants  be  discharged  from  custody,  and  that  "  they  go 
hence  without  day."  Thereupon  the  State  appealed  to  this 
court,  and  the  order  of  the  circuit  court  was  reversed.  State 
V.  Cooper,  96  Ind.  331. 

After  the  reversal  the  defendants  were,  upon  the  motion  of 
the  prosecuting  attorney,  arrested  upon  a  bench-warrant,  and 
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required  to  enter  into  recognizance  for  their  appearance  from 
time  to  time  until  the  case  should  be  disposed  of.  The  case 
was  continued  from  one  term  to  another  upon  the  application 
of  the  State,  until  the  7th  day  of  April,  1885,  when  the 
defendants  filed  a  written  motion,  supported  by  affidavit,  ask- 
ing that  they  be  discharged  from  custody.  This  motion  was 
sustained  by  the  court,  and  the  ruling  excepted  to.  There- 
upon it  was  again  ordered  that  the  defendants  be  discharged* 
This  order  was  excepted  to,  and  the  State  again  brings  the 
record  here  on  appeal. 

The  error  assigned  and  insisted  upon  is,  that  ^'  the  court 
erred  in  discharging  the  defendants  over  the  objection  of  the 
appellant."  • 

Counsel  for  appellees  contend  that  because  the  motion  upon 
which  the  court  ordered  the  dischai^e,  and  the  affidavit  sup- 
porting it,  and  the  ruling  of  the  court  thereon,  are  not  brought 
into  the  record  by  bill  of  exceptions  or  by  order  of  the  court, 
no  question  is  presented  for  decision.  The  contention  of  ap- 
pellant is  that  the  error  alleged  is  apparent  upon  the  fisu^  of 
the  record,  and  that  no  bill  of  exceptions  was  necessary.  It 
is  true  that  where  all  the  essential  facts  necessary  to  show  the 
ground  upon  which  a  ruling  of  the  trial  court  was  made  ap- 
pear upon  the  face  of  the  record,  no  bill  of  exceptions  is  re- 
quired to  present  such  ruling  for  review  upon  appeal.  Ac- 
cordingly, in  Doctor  v.  Hartman,  74  Ind.  221,  it  was  held 
that  the  ruling  of  the  court  on  a  motion  to  dismiss  a  cause 
for  want  of  jurisdiction,  where  the  want  of  jurisdiction  was 
apparent  on  the  face  of  the  record,  was  presented  without  a 
bill  of  exceptions.  This  rule  can  only  be  applied  to  cases 
where  the  error,  if  error  occurred,  is  apparent  upon  looking 
at  what  properly  belongs  to  the  record.  In  speaking  of  mat- 
ters which  appear  on  the  record,  only  such  things  are  meant 
as  pertain  to  the  legal  record.  Scotten  v.  DivilbiaSj  60  Ind. 
37  ;  Lippman  v.  City  of  South  Bend,  84  Ind.  276 ;  Hancock 
V.  Fleming,  85  Ind.  571. 

A  motion  by  a  defendant  to  be  discharged  from  custody 
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need  not  be  in  writing,  and  if  in  writing  it  is  not  required  to 
state  the  reasons  upon  which  the  discharge  is  asked.  The 
motion  may  be  based  upon  matter  lying  entirely  outside  of 
the  record.  It  may  be  supported  by  affidavits,  or  records^ 
or  other  evidence  aliunde,  in  which  case  neither  the  motion, 
affidavits,  records  or  other  evidence,  nor  the  ruling  thereon, 
are  legally  a  part  of  the  record,  unless  made  so  by  order  of 
the  court,  or  by  bill  of  exceptions.  In  the  case  before  us,  a 
written  motion  appears  to  have  been  filed,  which  is  supported 
bv  an  affidavit  which  embodies  other  records.     These  are  all 

0 

copied  into  the  transcript  by  the  clerk,  but,  as  has  been  re- 
peatedly held,  this  does  not  make  them  part  of  the  record 
unless  they  receive  the  sanction  of  the  court  by  being  em- 
bodied in  a  bill  of  exceptions  in  the  manner  provided  by 
law.  With  these  eliminated,  it  would  not  be  contended  that 
the  error  was  apparent  upon  the  face  of  the  record.  To  all 
intents  and  for  all  purposes  they  are  out  of  the  record. 

In  the  case  of  Beard  v.  State,  57  Ind.  8,  the  defendant 
moved  to  dismiss  the  proceedings  and  to  be  discharged  from 
custody.  The  motion  was  overruled,  and  in  delivering  the 
judgment  of  this  court,  on  defendant's  appeal,  HowK,  J., 
said :  '^Appellant's  motion  to  dismiss  the  proceedings  in  this 
cause,  and  for  his  discharge  from  the  custody  of  the  sheriff, 
the  decision  of  the  court  below  thereon,  and  appellant's  ex- 
ception to  such  decision,  were  not  made  a  part  of  the  record 
by  a  proper  bill  of  exceptions.  The  second  alleged  error, 
complained  of  by  appellant,  is  not  apparent,  therefore,  in  the 
record  of  this  cause,  and  no  question  is  thereby  presented  for 
our  consideration."  We  see  no  reason  why  the  settled  rule, 
applied  in  the  foregoing  case  against  the  defendant,  should 
not  be  equally  applicable  to  the  State. 

We  may  with  propriety  say,  that  if  no  other  reasons  than 
those  set  out  in  the  motion  which  the  clerk  has  copied  into 
the  transcript,  appeared  to  the  court  below,  it  can  hardly  be 
said  that  any  ground  was  shown  justifying  the  defendant's 
discharge,  but  as  we  are  bound  to  presume  that  the  ruling  of 
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the  court  was  right,  in  the  absence  of  a  bill  of  exceptions 
showing  anything  to  the  contrary,  we  can  do  nothing  except 
to  afSrm  its  judgment,  and  accordingly  the  judgment  is 
affirmed. 
Filed  Sept.  18, 1885. 


No.  12,426. 

MiDDAUGH  V.  The  State. 

Crimikal  Law. —  Winning  Money  i^xm  Qame  cr  Wager, — Pool. —  Indict- 
ment,— Under  section  2081,  R.  S.  1881,.an  indictment  charging,  in  snb- 
stance,  that  the  defendant  did  unlawfully  play  for  monej,  to  wit,  ten 
cents,  at  and  upon  a  certain  game  of  pool,  played  by  him  with  two 
named  persons  upon  a  billiard  and  pool  table,  and  did  unlawfully  win 
from  one  of  such  persons,  naming  him,  the  sum  of  ten  cents,  etc.,  is 
sufficient. 

Same. —  Insufficiency  of  Evidence  to  Sustain  Conviction, — Evidence  that  the  de- 
fendant and  two  other  persons  had  played  a  game  of  pool  in  the  defend- 
ant's saloon,  that  the  amount  played  for  was  ten  cents,  and  that  one  of 
such  persons  lost  the  game  and  paid  for  it,  but  not  showing  to  whom,  is 
not  sufficient  to  sustain  a  conviction. 

Same. —  Winning  upon  Qame  Implies  Wager. — Winning  at  or  upon  a  game 
implies  a  wager  of  some  kind. 

From  the  Henry  Circuit  Court. 

/.  Brown  and  W.  A.  Broumy  for  appellant. 
F.  T.  Hordy  Attorney  General,  and  W.  B.  Hord,  for  the 
State. 

NrBLACK,  J. — This  was  a  prosecution  by  indictment  against 
Middaugh,the  appellant^  for  winning  ten  cents  from  one  Jef- 
freys on  a  game  of  pool.  A  motion  to  quash  the  indictment 
being  first  overruled,  a  jury  returned  a  verdict  of  guilty  as 
charged,  and  notwithstanding  an  objection  to  the  sufficiency 
of  the  evidence  to  sustain  the  verdict,  the  appellant  was  ad- 
jud2:ed  to  pay  a  fine  of  twenty-five  dollars. 

The  indictment  charged  "  that  Clark  Middaugh,  at  said 
county"  (of  Henry),  "on  the  4th  day  of  October,  A.  D. 
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1884,  did  then  and  there  unlawfully  plav  for  money,  to  wit, 
the  sum  of  ten  cents,  at  and  upon  a  certain  game  of  pool 
played  by  him  with  John  Cox  and  Homer  Jeffreys  upon  a 
billiard  and  pool  table,  and  did  then  and  there,  and  thereby, 
unlawfully  win,  of  and  from  said  Homer  Jeffreys,  the  sum  of 
ten  cents,  of  the  current  and  lawful  money  of  the  United 
States,  of  the  value  and  denomination  of  ten  cents/' 

So  much  of  section  2081,  R.  S.  1881,  under  which  this  in- 
dictment was  returned,  as  has  any  special  application  to  the 
fiicts  charged,  reads  as  follows :  "  Whoever,  by  playing  or 
betting  at  or  upon  any  game  or  wager,  *  *  *  *  either  loses 
or  wins  any  article  of  value,  shall  be  fined  in  any  sum  not 
more  than  one  hundred  dollars  nor  less  than  five  dollars,  to 
which  may  be  added  imprisonment  in  the  county  jail  not  more 
than  three  months  nor  less  than  ten  days/' 

Applying  this  section  of  the  statute  to  the  facts  charged, 
we  see  no  objection  to  the  substantial  sufficiency  of  the  in- 
dictment. 

C!ox,  one  of  the  persons  named  in  the  indictment,  was  the 
only  witness  examined  at  the  trial.  He  testified,  that  at  the 
time  named  in  the  indictment,  the  appellant  kept  a  saloon  in 
Newcastle,  in  Henry  county,  called  the  Arcade ;  that  he  had 
played  pool  with  persons  in  the  appellant's  saloon ;  that  at 
one  time,  during  the  fall  or  early  part  of  the  winter  in  the 
year  1884,  he  had  played  pool  in  that  saloon  with  Homer 
Jefi&eys  and  the  appellant;  that  the  amount  played  for  at 
that  game  was  ten  cents;  that  Jeffreys  lost  the  game  and 
paid  for  it.  This  was  the  substance  of  all  the  evidence  given 
at  the  trial.  This  evidence  palpably  failed  to  prove  that  the 
appellant  won  ten  cents,  or  any  other  sum,  from  Jeflreys,  by 
means  of  or  upon  the  game  to  which  the  witness  referred. 
The  witness  did  not,  as  will  be  observed,  state  to  whom  Jef- 
fi^ys  lost  the  game,  nor  whom  he  paid  for  it.  Jeffreys  may 
have  lost  the  game  and  paid  some  person  for  it,  and  yet  the 
appellant  may  not  have  been  the  winner.  Nor  did  it  follow 
from  the  statements  of  the  witness,  that  Jeffreys  lost  the  game 
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upon  a  wager^  either  express  or  implied.  Winning  at  or  upon 
a  game  implies  a  wager  of  some  kind.  The  verdict  was^  con- 
sequently,  not  sustained  by  sufficient  evidence,  and  a  new 
trial  ought  to  have  been  granted. 

The  judgment  is  reversed^  and  the  cause  remanded  for  a 
new  trial. 

Filed  Sept.  22, 1SS6. 
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Bailroad. — KiUing  Animals. — Fences, — Actum  B^ore  Mayor, — Possession  of 
Road.—ComplaijU. — A  complaint  against  a  railroad  company  before  the 
mayor  of  a  city,  to  recover  damages  for  animals  killed  on  the  track  of 
the  raUroad  at  a  point  where  the  same  was  not  securely  fenced,  alleging 
that  such  animals  *' entered  upon  the  said  railway,  and  were  then  and 
there,  by  the  locomotive,  cars  and  carriages  of  the  said  defendant,  killed," 
etc.,  sufficiently  shows  that  the  defendant  was  in  possession  of  the  road 
and  operating  the  train. 

Same. — Heading  and  jhraetiee  Before  Mayor. — Appeal, — Where  a  cause  is 
commenced  before  a  mayor,  the  rules  of  pleading  and  practice  before  that 
tribunal  must  be  observed  in  the  circuit  court  on  appeal,  and  a  com- 
plaint sufficient  before  a  mayor  is  sufficient  in  the  circuit  court 

Same. — Jurisdiction  of  Mayor. — Within  the  city  limits,  a  mayor  has  the  ju- 
risdiction and  powers  of  a  justice  of  the  peace;  but,  as  a  general  rule, 
an  action  may  be  brought  before  him  upon  a  contract  made  or  for  a  tort 
committed  without  the  city,  if  the  defendant  lives  in  the  city. 

Same. — Appearance. —  Waiving  Objection  to  Jurisdietion,— By  entering  a  full 
appearance,  without  objecting  to  the  jurisdiction  of  the  court,  such  ob- 
jection is  waived. 

From  the  Warren  Circuit  Court. 

C,  B,  Stuart  and  W.  V,  Stuart,  for  appellant. 
L.  Nebeker  and  H.  H,  Dochterman,  for  appellee. 

ZoLLABSy  J. — Sections  4025,  et  seq.y  R.  S.  1881,  relating  to 
the  liabilities  and  obligations  of  railroad  companies,  make  them 
liable  for  the  value  of  animals  which  enter  upon  the  track  and 
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are  killed  at  points  where  the  proper  and  required  fences 
have  not  been  maintained. 

This  action  is  based  upon  that  statute.  The  case  was  com- 
menced and  prosecuted  to  judgment  before  the  mayor  of 
Attica,  in  Fountain  county.  Afler  appeal  and  change  of  venue, 
the  case  was  tried  and  judgment  rendered  against  appellant 
in  the  Warren  Circuit  Court.  From  that  judgment  the  ap- 
peal was  taken  to  this  court. 

Appellant  now  assails  the  complaint,  and  by  counsel  con- 
tends: First.  That  it  is  defective  because  it  does  not  charge 
that  the  killing  was,  in  Fountain  county;  Second.  Because 
it  docs  not  charge  that  the  animals  entered  upon  the  track  at 
a  place  where  the  track  was  not  securely  fenced;  and,  Third. 
Because  it  is  no\)rhere  shown  that  the  appellant,  its  assignees, 
or  lessees,  or  a  receiver,  were  in  possession  of  the  road,  or  that 
any  one  else,  for  whose  conduct  it  is  responsible,  was  operating, 
running  or  controlling  the  locomotive,  cars  and  carriages, 
which  are  alleged  to  have  killed  the  animals.  Th^'  first  two 
objections  are  overthrown  by  the  complaint,  which  has  been 
sent  up  on  certiorari  since  the  filing  of  appellant's  brief. 

We  set  out  one  paragraph  of  the  complaint,  which  so  far 
as  the  objections  go,  is  like  each  of  the  other  paragraphs.  It 
is  as  follows:  ^^The  plaintiff  complains  of  the  defendant  and 
says,  that  heretofore,  to  wit,  on  or  about  the  5th  day  of 
March,  1882,  near  the  city  of  Attica,  in  the  county  of  Foun- 
tain and  State  of  Indiana,  at  a  point  on  the  defendant's  rail- 
way, where  said  railway  was  not  securely  fenced  in,  the 
plaintiff's  three  several  hogs,  of  the  value  of  thirteen  dollars, 
entered  upon  the  said  railway,  and  were  then  and  there,  by 
the  locomotive,  cars  and  carriages  of  the  said  defendant,  killed, 
to  the  damage  of  the  plaintiff  thirteen  dollars,  for  which  he 
prays  judgment." 

It  is  very  plainly  averred  here,  that  the  animals  entered 
upon  the  track  at  a  place  where  it  was  not  securely  fenced, 
and  that  the  killing  was  in  Fountain  county.  In  the  title  of 
Vol.  103.— 6 
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the  case^  appellant  is  named  as  the  defendant.  The  charge 
is^  that  the  animals  entered  upon  the  defendant's  railway  and 
were  killed  by  the  locomotive,  cars  and  carriages  of  the  defend- 
ant on  its  railway.  It  is  not  charged  in  plain  and  emphatic 
language  that  the  defendant  was  in  the  possession  of  its  rail- 
way^ nor  that  the  train  was  being  run  and  operated  by  the 
defendant,  but  the  language  usc^d  affords  strong  ground  for 
an  inference  that  it  was  so  in  possession,  and  operating  the 
train.  The  case  of  Wabdshf  etc.,  R.  W.  Co.  v.  Rookery  90  Ind. 
581,  is  not  conclusive  here  for  two  reasons :  First.  In  that 
case,  the  averments  are  not  the  same  as  here.  In  that 
case,  the  charge  was,  that  the  '^  said  locomotive  and  train  of 
cars,  and  each  of  them,  were  at  the  time  of  said  respective 
accidents  being  run  and  controlled  by  said  defendant,  or 
some  lessee  thereof,  or  other  person  unknown  to  the  plain- 
tiffs.'^ It  was  held  that  the  alternative  averments  neutralized 
each  other,  so  that  there  was,  in  effect,  an  absence  of  any 
allegation  that  the  appellant  had  in  any  way  injured  the  prop- 
erty of  the  plaintiff.  On  account  of  the  alternative  state- 
ments in  that  case,  there  could  not  be  even  an  inference  as  to 
what  corporation  or  person  was  operating  the  train,  or  whether 
or  not  it  was  being  operated  by  a  trespasser.  That  can  hardly 
be  said  of  the  case  before  us. 

In  the  second  place,  that  was  an  action  commenced  in  the 
circuit  court,  where  the  rules  of  pleading  and  practice  are 
much  more  exact  and  technical  than  before  justices  of  the 
peace  or  mayors.  It  is  not  necessary  for  us  to  decide,  and  we 
do  not  decide,  that  the  complaint  before  us  would  be  sufficient 
had  the  case  been  commenced  in  the  circuit  court.  After  a 
careful  examination  and  consideration  of  the  objection  urged 
by  counsel,  we  feel  constrained  to  hold  that,  as  the  case  was 
commenced  before  a  mayor,  where  the  rules  of  pleading  and 
practice  before  a  justice  of  the  peace  obtain,  the  complaint 
contains  a  sufficient  statement  of  facts  to  withstand  the  de- 
murrer directed  against  it.  The  demurrer  was  filed  in  the 
circuit  court,  but  the  cause  having  been  commenced  before 
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the  mayor,  the  rules  of  pleading  and  practice  before  that  tri- 
bunal must  be  observed  in  the  circuit  court  on  appeal.  The 
complaint,  being  sufficient  before  the  mayor,  was  sufficient  in 
the  circuit  court.  Oarter  v.  Edwards,  16  Ind.  238 ;  Bern-- 
\imer  v.  Conard,  45  Ind.  151 ;  HUl  v.  Sleeper ,  58  Ind.  221. 

By  a  long  line  of  decisions,  some  averments,  which  are 
deemed  necessary  and  essential  in  a  complaint  in  a  case  com- 
menced in  the  circuit  court,  may  be  omitted  when  the  case  is 
commenced  before  a  justice  of  the  peace  or  mayor.  For  ex- 
ample, it  has  been  many  times  held  by  this  court,  that  in  a 
case  of  this  character,  if  the  action  is  commenced  in  the  cir- 
cuit court,  the  complaint,  to  be  sufficient,  must  contain  the 
averment  that  the  animals  entered  upon  the  railroad  at  a 
point  where  it  was  not  fenced,  and  that  this  averment  may 
be  omitted  in  a  complaints  in  a  like  case  before  a  justice  of 
the  peace  or  mayor.  We  cite  some  of  the  cases :  Toledo,  etc.y 
R.  W.  Go.  V.  Stevens,  63  Ind.  337  ,•  Indianapolis,  etc.,  R.  R. 
Cb.  V.  Sims,  92  Ind.  496 ;  Louisville,  etc.,  R.  W,  Co,  v.  Ar- 
genbrighi,  98  Ind.  254 ;  Ohio,  etc.,  R.  W.  Cb.  v.  Miller,  46 
Ind.  215;  Pennsylvania  Co.  v.  Rusie,  95  Ind.  236. 

If  this  averment,  deemed  essential  in  the  circuit  court, 
may  be  omitted  in  a  complaint  before  a  justice  of  the  peace 
or  mayor,  it  would  seem  very  clear  that  the  complaint  before 
us  should  not  be  overthrown  because  of  its  indefiniteness  or 
omission  as  to  the  possession  of  the  road  and  the  operation 
of  the  train  that  caused  the  injury,  if  in  any  case  such  aver- 
ments are  necessary.  More  directly  in  point  than  the  cases 
above  cited  is  the  case  of  White  Water  Valley  R.  R.  Co.  v. 
Quick,  30  Ind.  384.  In  this  case  the  averment  was  that  "  a 
locomotive  owned  and  used  by  the  said  defendant,  on  its  rail- 
road, *  *  *  struck,  ran  against  and  over,  and  killed,  one  hog, 
*  *  *  and  that  at  the  time  and  place  of  killing  the  road  was 
not  fenced.^'  It  was  contended  that  this  did  not  show  that 
the  railroad  company  committed  the  injury.  It  was  held 
"  that  by  such  liberality  of  construction  as  pleadings  before 
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justices  of  the  peace  should  receive,  the  complaint  is  suffi- 
cient/' in  this  particular. 

As  heretofore  stated,  this  case  was  commenced  before  the 
mayor  of  Attica.  The  complaint  charges  that  the  animals 
went  upon  the  track  and  were  killed  near  the  city  of  Attica. 
This  shows,  we  think,  that  the  killing  was  without  the  cor- 
porate limits  of  the  city.  It  is  contended  by  counsel  for  ap- 
pellant, that  because  the  animals  thus  entered  upon  the  track 
and  were  killed  without  the  city  limits,  the  mayor  had  no 
jurisdiction,  and  that  hence  the  circuit  court  erred  in  over- 
ruling appellant's  motion  to  dismiss  the  case.  The  statute 
in  relation  to  fencing  provides,  that  when  animals  are  killed 
upon  a  railroad  track  that  has  not  been  fenced  as  by  that  act 
required,  the  owner  may  bring  his  action  before  any  justice 
of  the  peace  of  the  county  in  which  the  killing  is  done.  B. 
S.  1881,  section  4026. 

In  the  general  law  for  the  incorporation  of  cities,  the  civil 
jurisdiction  of  the  mayor  is  fixed  by  the  following  language : 
"  He  shall  have,  within  the  limits  of  said  city,  the  jurisdic- 
tion and  powers  of  a  justice  of  the  peace  in  all  matters  civil, 
and  criminal,  arising  under  the  laws  of  this  State.''  R.  S. 
1881,  section  3062.  One  case,  at  least,  has  been  passed  upon 
by  this  court  in  which  the  jurisdiction  of  the  mayor  in  such 
cases  passed  unchallenged.  Toledo,  etc.,  R,  R.  Co.  v.  Stevens, 
63  Ind.  337.  A  paragraph  of  the  complaint  was  held  good 
in  which  it  was  averred  that  the  killing  was  without  the  city 
limits.  It  is  proper  to  say  that  in  that  case  no  question  seems 
to  have  been  made  as  to  the  jurisdiction  of  the  mayor. 

The  general  rule  is  that  the  statutes  limiting  the  jurisdic- 
tion of  justices  of  the  peace  to  their  townships  have  more 
especial  reference,  in  civil  cases,  to  the  residence  of  the 
defendant.  The  action  may  be  upon  a  contract  made,  or  fot  a 
tort  committed,  without  the  township,  if  the  defendant  lives 
in  the  township.  This  same  general  rule  will  apply  to  the 
mayor.  If,  then,  in  any  case,  the  mayor  has  jurisdiction  of 
the   defendant  railroad  company,  and  the  killing  is   done 
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within  the  city  limits^  there  would  seem  to  be  no  ground  for 
claiming  that  the  mayor  has  not  jurisdiction  of  the  subject- 
matter,  becanse,  within  the  city  limits^  he  has  the  jurisdiction 
and  powers  of  a  justice  of  the  peace.  The  action  is  not  an 
action  in  reniy  but  against  the  corporation.  This  being  so^  it 
would  seem  to  make  no  difference  that  the  killing  may  have 
been  done  without  the  city  limits.  In  this  case^  it  is  not  nec- 
essary for  us  to  decide  that  the  corporation  was^  or  could  be^ 
a  resident  of  the  city^  although  it  appears  from  the  record 
that  it  had  an  agent  within  the  city.  If  it  was  not  a  resi- 
dent of  the  city,  and  if  that  fact  would  defeat  the  jurisdic- 
tion of  the  mayor,  that  question  should  have  been  made  be- 
low, and  before  a  full  appearance  was  made  to  the  action  by 
the  defendant.  If  not  so  made,  the  objection  will  be  deemed 
to  have  been  waived,  and  can  not  be  made  afterwards.  Nes- 
bit  v.  Long^  37  Ind.  300;  Mayes  v.  Goldsmith,  58  Ind.  94; 
Aurora  Fire  Ins.  Co.  v.  Johnson,  46  Ind.  315. 

In  the  case  before  us,  appellant  appeared  before  the  mayor 
and  filed  a  demurrer  to  the  complaint.  Upon  what  ground 
the  demurrer  was  based  we  can  not  tell,  because  the  demurrer 
is  not  in  the  record.  After  the  appeal  to  the  Fountain  Cir- 
cuit Court,  the  parties  appeared,  and  the  case  was  set  for 
trial ;  before  the  day  set  for  trial,  the  venue  was  changed 
to  the  Warren  Circuit  Court  upon  the  motion  of  appel- 
lant, supported  by  affidavit.  At  the  first  term  of  the  War- 
ren Circuit  Court,  afl«r  the  change  was  perfected,  the  par- 
ties appeared,  and  the  cause  was  continued.  At  the  next 
term  of  that  court,  the  cause  was  again  set  for  trial  on  a 
day  fixed.  Before  that  day,  appellant  moved  to  dismiss  the 
case,  upon  the  ground  that  the  mayor,  before  whom  the 
case  was  commenced,  had  no  jurisdiction,  because  the  killing 
occurred  without  the  limits  of  the  city  of  Attica.  After  the 
overruling  of  this  motion,  appellant  filed  a  demurrer  to  the 
complaint,  one  cause  of  which  challenged  the  jurisdiction  of 
the  court  over  the  subject-matter  of  the  action.  It  thus  ap- 
pears that  appellant  voluntarily  appeared,  and  at  no  time  qnes- 
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tioned  the  jurisdiction  of  the  court  over  it.  Any  objection 
that  might  have  been  urged  upon  that  ground  mu8t^  therefore, 
be  deemed  to  have  been  waived.  For  the  purposes  of  this 
case,  therefore,  it  must  be  assumed  that  the  mayor  had  juris- 
diction over  appellant,  and,  that  being  so,  it  seems  to  be  im- 
material that  the  killing  was  not  within  the  city  limits.  We 
are  thus  constrained  to  hold  that  the  motion  to  dismiss,  and 
the  demurrer  calling  in  question  the  jurisdiction  of  the  court 
over  the  subject-matter  of  the  action,  were  properly  overruled. 

Having  found  no  available  error  in  the  record^  the  judg- 
ment is  affirmed,  with  costs. 

Filed  Sept.  19,  1885. 
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JuteMENT. — Non-Retident, — Notice  by  Publication, — D^eetive  Affidwnt — Re- 
view,— Appeal, — Where  a  judgment  has  been  rendered  upon  notice  bj 
publication,  founded  on  an  insufficient  affidavit,  the  remedy  of  a  partj 
to  such  judgment  is  by  a  complaint  for  review  or  by  appeal. 

Same. — Former  Adjudiealion. — Evidence, — In  a  subsequent  suit  covering  the 
same  subject-matter  and  between  the  same  parties,  the  record  of  such 
judgment  is  competent  evidence  for  the  purpose  of  showing  a  former 
adjudication  of  the  matter  in  controversy. 

From  the  Sullivan  Circuit  Court. 

C.  E.  Bari'dtj  W.  8,  Maple  and  R.  V,  Railahack,  for  appellants. 
J,  M.  Humphreys  and  T.  J.  Wolfe,  for  appellee. 

HowK,  J. — This  was  a  suit  by  the  appellants  against  the 
appellee  to  obtain  the  partition  of  certain  real  estate  in  Sul- 
livan county,  whereof  they  alleged  that  they  were  the  owners 
in  fee  simple  of  the  undivided  one-half  in  value,  and  that 
appellee  was  the  like  owner  of  the  residue.  Issue  was  joined 
by  appellee's  answer  in  denial  of  the  complaint,  and  the  trial 
of  the  cause  by  the  court  resulted  in  a  finding  for  the  appel- 
lee, the  defendant  below.     Over  the  appellants'  motion  for  a 


MAY  TERM,  1885.  87 

Carrico  etoLv.  Tarwater. 

new  trial,  judgment  was  rendered  against  them  for  appellee's 
costs^  and  denying  the  prayer  of  their  complaint. 

The  overruling  of  their  motion  for  a  new  trial  is  the  only 
€rror  of  which  the  appellants  complain  in  this  court. 

On  the  trial  of  this  cause,  the  appellee  offered  in  evidence 
the  record  and  files  of  the  court  below,  at  its  December  term, 
1867,  in  a  former  suit  between  the  parties  to  this  action  for 
the  partition  of  the  real  estate  now  in  controversy,  and  other 
lands,  in  which  former  suit  the  appellee,  Tarwater,  was  plain- 
tiff and  the  appellants  herein  were  defendants,  for  the  pur- 
pose of  proving  a  former  adjudication  of  the  matters  in  issue 
in  the  pending  suit.  Over  the  objections  and  exceptions  of 
the  appellants,  this  offered  evidence  was  admitted  by  the 
court,  and  the  rulings  of  the  court,  in  the  admission  of  such 
evidence,  were  assigned,  as  errors  of  law,  as  causes  for  a  new 
trial.  The  first  objections  urged  by  the  appellants'  counsel, 
in  argument,  to  the  admission  of  the  record  of  the  former 
partition,  are,  that  "  there  was  no  valid  or  legal  service  upon 
defendants,  and  because  the. court  had  no  jurisdiction  over 
the  persons  of  the  defendants  in  such  partition  proceedings." 
It  is  shown  by  the  record  in  the  former  suit,  that  a  summons, 
issued  thereon  on  November  8th,  1867,  was  returned  by  the 
sheriff  of  Sullivan  county,  "  Served  November  15th,  1867, 
by  reading  to  Thomas  Carrico  in  person."  As  to  the  other 
ap])ellants,  defendants  in  the  former  suit,  the  record  given  in 
evidence  shows  that  due  proof  was  made  to  the  court,  "  that 
the  pendency  of  this  cause  has  been  duly  advertised  by  pub- 
lication in  the  Sullivan  Democrat,  a  weekly  newspaper  of  gen- 
eral circulation,  printed  and  published  in  Sullivan  county, 
for  three  weeks  successively,  for  more  than  thirty  days  prior 
to  the  first  day  of  the  present  term  of  this  court  as  against 
the  non-resident  defendants." 

No  objection  has  been  pointed  out,  and  we  can  see  none, 
to  the  summons  or  the  service  thereof  in  the  former  suit  on 
the  appellant  Thomas  Carrico.  As  against  him,  therefore, 
the  record  objected  to  was  clearly  competent  evidence,  and. 
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as  such^  there  was  certainly  no  error  in  the  admission  of  such 
record  in  evidence,  over  the  joint  objections  of  all  the  appel- 
lants, Thomas  Carrico  included.  The  appellants  jointly  ob- 
jected to  the  admission  of  the  record  of  the  former  suit  in 
evidence,  '^because  the  affidavit  for  publication,"  as  against 
the  non-resident  defendants  therein,  '^was  null  and  void.'^ 
This  is  the  objection  to  the  admission  of  the  record  in  evi- 
dence, which  the  appellants  insist  the  trial  court  ought  to 
have  sustained.  In  overruling  this  objection,  it  is  claimed 
that  the  court  below  erred,  and  it  is  for  this  error  alone  that 
the  appellants  ask  for  the  reversal  of  the  judgment  below,  in 
the  pending  suit. 

Conceding,  without  deciding,  that  the  joint  objection  of  the 
appellants  and  the  ruling  of  the  court  thereon  present  the  er- 
ror, of  which  they  complain,  we  will  consider  the  sufficiency 
of  the  grounds  whereon  they  ask  for  the  reversal  of  the  judg- 
ment. The  affidavit  for  notice  by  publication,  as  to  the  non- 
resident defendants  in  the  former  suit,  stated  merely  that  the 
defendants  in  such  suit  were  all  non-residents  of  the  State  of 
Indiana.  It  is  certain  that  this  affidavit  does  not  comply  even 
substantially  with  the  requirements  of  section  38  of  the  civil 
code  of  1852  (2  R.  S.  1876,  p.  49),  in  force  at  the  commence- 
ment and  during  the  pendency  of  the  former  suit.  But  it  is 
equally  certain  that  such  affidavit  does  comply,  not  alone  sub- 
stantially, but  almost  literally,  with  the  provisions  of  section 
3  of  the  act  of  May  20th,  1 852,  "  concerning  the  partition  of 
lands"  (2  R.  S.  1876,  p.  344),  also  in  force  at  the  commence- 
ment and  during  the  pendency  of  such  former  suit.  It  may 
be  said,  however,  that  section  38  of  the  civil  code  of  1852 
was  a  later  expression  of  the  legislative  will  concerning  the 
requisites  of  an  affidavit  for  publication  than  section  3  of  the 
partition  act  of  May  20th,  1852,  and  that  such  an  affidavit 
must,  therefore,  in  all  civil  actions,  conform  to  the  requirements 
of  the  later  law.  If  this  were  so  (a  point  which  we  need  not 
and  do  not  decide),  the  most  that  can  be  said  is  that  the  affi- 
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davit  for  publication  in  the  former  suit  was  defective  and  in- 
safficient^  and  did  not  authorize  the  publication  of  notice  to 
the  non-resident  defendants.  In  that  event,  it  was  error  for 
the  court  to  decide,  as  it  did  in  the  former  suit,  that  notice 
of  its  pendency  had  been  duly  given  by  publication  to  the 
non-resident  defendants  therein.  Fontaine  v.  Houston,  58 
Ind.  316.  But,  for  such  an  error,  the  remedy  of  a  party  to  the 
judgment  in  such  former  suit  is  a  complaint  for  review  or  an 
appeal  to  this  court,  brought  within  the  time  and  in  the  man- 
ner prescribed  by  law.     Dowdl  v.  Lahr,  97  Ind.  146. 

In  the  former  suit,  the  court  below  had  jurisdiction  of  the 
subject-matter  of  the  action ;  it  acquired  jurisdiction  of  the 
person  of  Thomas  Carrico,  one  of  the  defendants  in  that  suit 
and  a  plaintiff  and  appellant  in  the  case  at  bar,  by  the  per- 
sonal service  of  a  summons  on  him  ;  and  it  decided^  as  it  had 
to  decide  before  it  could  proceed  with  the  trial  or  hearing  of 
such  suit,  that  it  had  acquired  jurisdiction  of  the  other  and 
non-resident  defendants  therein  by  the  due  publication  of 
notice  of  the  pendency  thereof.  No  appeal  was  ever  taken 
firom  the  judgment  and  decision  of  the  court  in  the  former 
suit,  nor  was  any  complaint  ever  filed  for  the  review  thereof. 
But  such  judgment  and  decision  have  remained,  and  still  re- 
main, in  full  force,  and  have  never  been  reversed,  annulled 
or  set  aside.  Sixteen  years  after  such  judgment  and  decision 
were  made  and  rendered,  the  plaintiffs  and  appellants  in  the 
pending  suit,  ignoring,  or  attempting  to  ignore,  the  former 
partition,  instituted  this  action  to  obtain  a  further  partition 
of  the  land  then  set  off  and  assigned  to  the  appellee  in  sev- 
eralty. Since  the  former  judgment  and  decision,  there  has 
been  no  substantial  change  in  the  titles  of  the  parties  to  the 
litigation,  nor  in  the  interests  they  claim  in  the  lan<]  in  con- 
troversy. We  conclude,  therefore,  that  the  record  of  the 
former  suit  was  competent  evidence  and  properly  admitted 
over  appellants'  objections,  and  that  such  record  showed  such 
a  former  adjudication  of  the  matters  in  controversy  as  con- 
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stituted  a  complete  bar  of  the  pending  action.     Elwood  v. 
Beymer,  100  Ind.  504. 

We  have  found  no  error  in  the  record  of  this  cause. 

The  judgment  is  affirmed,  with  costs. 
Filed  Sept.  17, 1885. 
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Supreme  Ck)UBT.— iVturficc.— Becord—Oy^criona  to  2W(imafiy.— The  record 
must  set  forth  the  objections  to  testimony  that  were  stated  to  the 
tnal  court,  and  only  these  objections  can  be  urged  in  the  Supreme  Court. 

Same.— 06/ee^um8  MuU  he  SpeeifieaUy  Staled, — Objections  must  be  specifi- 
cally stated,  to  be  available. 

From  the  Carroll  Qrcuit  Court. 

A,  W,  Reynolds,  J.  H.  Wallace  and  E.  B.  Sellers,  for  appellant. 
It.  Gregory ,  for  appellee. 

Elliott,  J. — The  only  question  argued  by  the  appellant 
is  that  arising  upon  the  ruling  of  the  trial  court  in  admitting 
the  testimony  of  Alexander  Conklin. 

It  is  settled  that  the  record  must  set  forth  the  objections  to 
the  testimony  that^were  stated  to  the  trial  court,  and  that  no 
objections  can  be  urged  here  except  those  stated  to  the  court 
upon  the  trial.  It  is  also  settled  that  objections  must  be 
specifically  stated,  or  they  will  be  of  no  avail.  Bottenberg  v. 
Nixm,  97  Ind.  106;  Jones  v.  Angell,  96  Ind.  376;  Lake 
Erie,  etc,y  R,  W.  Co.  v.  Parker,  94  Ind.  91 ;  Harvey  v.  HusUm, 
94  Ind.  527 ;  MeClellan  v.  Bmd,  92  Ind.  424 ;  Stainley  v.  Suthr 
erland,  ^  Ind.  339.  The  objections  stated  to  the  trial  court 
in  this  cause  are  not  sufficiently  specific. 

Judgment  affirmed. 

FUed  Sept.  23, 1885. 
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Telbqraph  Compant. — Failing  to  Transmit  Metsage  to  Point  Without  the        i37     M| 
Stale.— Statutory  Penaily,— Constitutional  Law— Section  4176,  B.  S.  188J,        103     9i 

prescribing  a  penalty  against  telegraph  companies  for  failing  to  trans-        

mit  a  message,  is  valid  and  constitutional,  whether  the  message  is  (o  a 
point  within  or  without  the  limits  of  this  State. 

Same. — Pleading. — Answer. — To  a  complaint  against  a  telegraph  company, 
to  recoyer  the  statutory  penalty,  alleging  that  such  company  received 
and  failed  to  transmit  a  message  for  which  the  usual  charge  had  been 
paid,  an  answer  averring  that  a  message  was  seasonably  transmitted,  but 
not  identifying  it  in  any  way  as  the  message  referred  to  in  the  complaint, 
is  bad. 

pLEADtKO. — EzhibiL — iVoefioc— An  exhibit,  attached  to  an  answer,  which 
is  not  the  foundation  of  the  defence,  does  not  become  part  of  it,  and  can 
not  be  looked  to  in  determining  its  sufficiency. 

Supreme  Coubt. — Proctiee. — Bri^. —  Waiver. — A  question  not  made  in  the 
original  brief  of  appellant,  nor  until  the  brief  of  the  appellee  has  been 
filed  and  the  case  taken  up  for  consideration  by  the  court,  may  be  con- 
sidered as  waived* 

From  the  Shelby  Circuit  Court. 

J.  E,  McDonald f  J,  M.  Butler  and  A.  L.  Mason,  for  appellant. 
E.  P.  FerriSy  W,  W.  Spencer  and  /.  8.  Ferris,  for  appellee. 

Mitchell^  C.  J. — This  was  an  action  to  recover  the  pen- 
alty prescribed  by  section  4176,  R.  8. 1881,  against  telegraph 
companies  negligently  failing  to  transmit  messages  delivered 
to  them  during  usual  office  hours. 

The  complaint  avers  that,  on  the  2d  day  of  December, 
1882,  the  plaintiff  delivered  a  certain  message  to  the  defend- 
ant's operator,  at  its  office  in  Shelby ville,  Indiana,  for  trans- 
mission to  Chicago,  Illinois,  and  that  according  to  its  regu- 
lations he  paid  to  it  forty  cents  as  the  price  of  such  service. 
The  message  to  be  sent  is  set  out  in  the  body  of  the  com- 
plaint and  is  in  the  language  following : 

"  Shelbyville,  Ind.,  Dec.  2d,  1882. 
"flarry  C  ChajAnan,  Chicago,  III,: 

'*  Yes,  if  we  can  have  books  by  Monday. 

"  John  S.  Ferris." 
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It  is  averred  "  that  the  defendant  wholly  failed  and  refused 
to  transmit  said  message/'  to  the  plaintiff's  damage,  etc. 

After  a  demurrer  was  overruled  to  the  complaint,  the  de- 
fendant answered  that,  on  the  2d  day  of  December,  1882, 
one  Harry  C.  Chapman  delivered  to  it,  at  its  branch  office  at 
the  ^Illifton  House  in  Chicago,  Illinois,  a  certain  message 
directed  to  John  S.  Ferris,  at  Shelbyville,  Indiana,  a  copy  of 
which  is  attached  to  the  answer  as  an  exhibit,  which  message, 
it  is  alleged,  was  transmitted  to  Ferris  without  delay ;  that  at 
the  time  the  message  was  sent  by  Chapman  to  Ferris,  the  de- 
fendant's operator,  to  whom  it  was  delivered  at  Chicago  for 
transmission,  was  directed  by  Chapman  to  deliver  the  answer, 
when  it  came,  at  the  Clifton  House,  Chicago,  and  that  Fer- 
ris received  the  telegram  so  sent.  It  is  then  averred  that 
Ferris,  "fifty-five  minutes  B.fter  2  o'clock  p.  m.  of  said  day, 
filed  in  the  defendant's  office,  at  Shelbyville,  Indiana,  the  fol- 
lowing described  message,  written  upon  a  blank  form  fur- 
nished by  said  defendant  for  use  by  its  patrons,  a  true  copy 
of  which  said  message  and  a  blank  upon  which  the  same 
was  written,  said  blank  containing  in  print  the  terms  and 
stipulations  upon  which  the  defendant  undertook  to  transmit 
and  deliver  said  message,  is  made  a  part  hereof  and  for  iden- 
tification marked  '  Exhibit  B.' "  It  is  then  averred  '*  that 
said  John  8.  Ferris  did  not  pay  or  tender  to  defendant  any 
money  for  the  transmission  and  delivery  of  said  message  at 
the  time  he  filed  the  same  in  defendant's  office,"  and  that  he 
did  not  direct  that  the  message  should  be  repeated  nor  pay 
for  repeating  it;  that  the  defendant's  operator  at  Shelbyville 
"  did,  in  due  and  proper  order  of  time,  transmit  said  message, 
^  Exhibit  B,'  from  Shelbyville  to  Chicago,  and  that  the  mes- 
sage, '  Exhibit  B,'  was  delivered  to  the  hotel  clerk  of  the 
Clifton  House,  Chicago,  without  delay  and  in  due  and  proper 
order  of  time." 

In  the  paper  marked  "  Exhibit  B,"  filed* with  the  answer 
we  find,  following  various  stipulations,  reciting  the  terms 
upon  which  messages  are  received  and  sent,  the  following: 
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^'To  Harry  C,  Chapman,  Chicago ,  III^ : 

"  Yes,  if  we  can  have  the  books  by  Monday. 

"  John  S.  Ferris." 

The  court  below  sustained  a  demurrer  to  the  answer,  and. 
the  defendant  refusing  to  plead  further,  judgment  was  ren- 
dered in  favor  of  the  plaintiff  below  for  the  statutory  pen- 
alty. An  appeal  from  this  judgment  brings  the  record  before 
us,  upon  which  two  questions  are  made,  one  of  which  in- 
volves the  sufficiency  of  the  complaint,  the  other  the  answer. 

The  learned  counsel  argue  that  the  statute  upon  which  the 
action  is  founded  is  unconstitutional,  in  so  far  as  it  applies  to 
telegraph  messages  which  are  to  be  transmitted  beyond  the 
limits  of  the  State.  Taking  counsel's  premise  as  true,  the 
•conclusion  to  which  the  argument  leads  is,  that  inasmuch  as 
the  telegram  was  to  be  sent  to  another  State^  the  complaint  to 
recover  the  penalty  is  bad,  for  the  reason  that  the  statute 
giving  the  action  is  an  attempt  to  regulate  inter-state  com- 
merce and  is  therefore  void.  The  question  thus  made  has 
'  been  considered  by  this  court  in  several  cases,  and  the  constitu- 
tionality of  the  statute  has  been  steadily  affirmed.  In  a  re- 
cent case.  Western  Union  TeL  Co,  v.  Pendleton,  95  Ind.  12 
(48  Am.  R.  692),  the  question  was  again  carefully  and  ex- 
haustively examined,  and  the  authorities  relied  on  by  counsel 
in  this  case  fully  considered,  and  the  deliberate  conclusion 
was  reached  that  the  previous  rulings  would  be  adhered  to. 
The  question  should  be  considered  at  rest  in  this  tribunal. 

Moreover,  as  this  question  was  not  suggested  in  the  orig- 
inal brief  and  argument  of  appellant's  counsel,  nor  until  after 
the  brief  for  appellee  had  been  filed  and  the  case  taken  up  . 
for  consideration  by  the  court,  we  think  it  might  well  be  re- 
garded as  waived,  and  for  that  reason,  if  we  considered  the 
<)ucstion  an  open  one,  we  should  not  feel  compelled  to  con- 
sider it  under  the  rules  of  practice  here. 

Waiving  the  supposed  technical  objection  to  the  manner  in 
which  the  exception  is  saved  to  the  ruling  of  the  court  in 
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sustaining  the  demurrer  to  the  answer,  we  have  no  doubt  that 
the  ruling  in  that  behalf  was  right. 

It  is  argued  by  counsel  that  the  answer  was  a  plea  in  bar, 
by  way  of  confession  and  avoidance.  We  think  it  difficult, 
if  not  impossible,  to  maintain  this  view  of  the  answer,  nor 
do  we  now  see  how  it  could  be  held  good,  if  it  were  so  re- 
garded. 

The  material  averments  of  the  complaint  are,  that  the  de- 
fendant, being  at  the  date  mentioned  engaged  in  the  business 
of  telegraphing  for  the  public,  received  from  the  plaintiff  for 
transmission  to  Chicago  a  certain  message,  which,  for  the  pur- 
pose of  identification,  is  set  out  in  the  complaint,  and  which, 
after  receiving  forty  cents,  the  usual  charge,  according  to  its 
regulations,  it  failed  and  refused  to  transmit. 

The  gravamen  of  the  complaint  is  the  wrongful  or  negli- 
gent failure  of  the  telegraph  company  to  comply  with  its 
duty,  whereby  it  had  become  liable  to  the  statutory  penalty. 
Apparently,  there  is  but  one  answer  to  make  to  this,  and  that 
IS  to  deny  it  either  generally  or  specially.  If  the  telegram' 
delivered  was  transmitted,  as  the  law  required,  or  if  plaintiff 
failed  to  pay  or  tender  payment,  according  to  the  regulations 
of  the  company,  then  the  averments  in  the  complaint  are  not 
true,  and  an  answer  which  should  aver  that  the  telegram  was 
seasonably  transmitted,  or  that  payment  had  not  been  made 
or  tendered,  according  to  the  regulations  of  the  company, 
would,  in  our  opinion,  not  be  a  plea  in  confession  and  avoid- 
ance. 

The  answer  must  be  regarded  as  an  attempt,  argumenta- 
tively,  to  deny  the  complaint,  and  in  this  we  think  it  comes 
short. 

The  exhibits  attached  to  the  answer  are  in  no  sense  the 
foundation  of  the  defence,  and  are,  therefore,  under  the  well 
settled  rule,  no  part  of  it.  Wilson  v.  Vanc€y  56  Ind.  584 ; 
Cassaday  v.  American  Ins.  Cb.,  72  Ind.  95 ;  Barkley  v.  Ma- 
hon,  95  Ind.  101;    Black  v.  Richards,  96  Ind.  184;    Sedg- 
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wick  V.  Tucker,  90  Ind.  271 ;  Bttchanan  v.  ARHigan,  68  Ind, 
118;  Schori  v.  Stephens,  62  Ind.  441. 

The  answer  must  be  considered  without  looking  to  these^ 
and  without  these  counsel  do  not  attempt  to  maintain  its  suf- 
ficiency. 

Leaving  the  exhibits  out  of  view^  the  answer  then  simply 
avers  that  on  the  2d  day  of  December,  1882,  Chapman  sent 
a  message  from  the  defendant's  Clifton  House  office,  at  Chi- 
cago, to  Ferris,  at  Shelbyville,  and  directed  that  the  answer 
to  it  should  be  left  at  the  Cliftx)n  House ;  that  the  message 
was  received  by  Ferris  and  answered,  and  that  the  answer  was 
seasonably  transmitted  and  delivered  to  the  hotel  clerk  at  the 
Clifton  House.  There  is  not  the  slightest  connection  shown, 
by  any  averment  contained  in  the  answer,  between  the  mes- 
sages spoken  of  in  the  answer  and  that  upon  which  the  de- 
«  fendant's  default  is  predicated  in  the  complaint. 

If  we  are  to  consider  the  exhibits  attached  as  part  of  the 
answer,  it  would  be  difficult  to  arrive  at  the  conclusion  that 
the  message  set  out  in  ^^  Exhibit  B ''  was  the  same  as  that 
upon  which  the  complaint  is  predicated ;'  that  in  the  complaint 
is  dated  "Shelbyville,  Ind.,  Dec.  2d,  1881,"  and  is  addressed 
"  Harry  C.  Chapman ; "  that  set  out  in  the  exhibit  is  dated 
"Dec.  2,  1882,"  without  any  place  being  mentioned,  and  is 
addressed  "  Harry  C.  Chapman."  We  do  not,  however,  re- 
gard this  as  important,  for  the  reason  that  we  place  our  rul- 
ing distinctly  upon  the  ground  that  the  exhibits  are  in  no 
sense  a  part  of  the  answer,  and  do  not  in  any  way  aid  its  aver- 
ments. Without  these  there  is  nothing  averred  in  the  answer 
which  shows  that  the  message,  upon  which  its  default  is  pred- 
icated in  the  complaint,  was  ever  transmitted,  and  so  the 
averment  in  the  complaint, that  the  defendant  "wholly  &iled 
and  refused  to  transmit  said  message,"  is  not  denied. 

The  averment  that  the  plaintiff  "  did  not  pay  or  tender  to 
the  defendant  any  money  for  the  transmission  and  delivery 
of  said  message  at  the  time  he  filed  the  same  in  defendant's 
office,"  does  not  refer  to  the  message  mentioned  in  the  com- 
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plaint^  but  to  that  in  ''  Exhibit  B/'  and  this  exhibit  not  being 
a  part  of  the  answer,  we  can  not,  without  violating  well  set- 
tled rules^  look  to  it  to  ascertain  whether  it  was  the  message 
upon  which  the  complaint  is  predicated ;  besides,  the  aver- 
ment, as  pleaded,  is  not  a  denial  of  that  contained  in  the 
complaint;  which  is,  in  effect,  that  the  plaintiff  paid  the  de- 
fendant forty  cents,  according  to  its  rules  and  regulations  for 
the  transmission  of  the  message. 

The  judgment  is  affirmed,  with  costs. 

Filed  Sept.  19, 1885. 


No.  12,533. 

Hamilton  v.  The  State. 

Criminal  h aw.—  Indictment, —  Signing  by  Proaeeuting  Attorney. — Pnnied 
Signature. — Where  the  name  of  the  prosecuting  attorney,  with  the  title  i 
of  his  office  annexed,  is  printed  at  the  bottom  of  an  indictment  with  his 
consent,  express  or  implied,  instead  of  being  written,  it  is  a  sufficient 
signing  within  the  meaping  of  the  statute,  section  1669,  R.  8.  1881. 

8ame.— iV^ump^ion  that  jBoMCUtor'x  Name  is  Appended  to  Indictment  by  Au- 
thority,—-V^hen  the  name  of  the  prosecuting  attorney  is  found  appended 
to  an  indictment,  the  presumption  is  that  it  was  so  appended  by  his  au- 
thority. 

Same. — Qiutrty  whether  the  failure  of  the  prosecuting  attorney  to  sign  an 
indictment  would  constitute  such  a  defect  as  would  tend  to  the  preju- 
dice of  the  substantial  rights  of  the  defendant  upon  the  merits  of  the 
cause  ?    Section  1756,  R.  S.  1881. 

Same. — Intadeating  Liquor. — Selling  Without  Lieenae. — Quantity.— "DrinkJ^ — 
Where,  in  a  prosecution  for  selling  intoxicating  liquor  without  a  license 
in  a  less  quantity  than  a  quart,  the  evidence  shows  that  the  quantity 
sold  was  a  "  drink/'  and  the  amount  paid  for  it  was  ten  cents,  the  Jury 
may  find  that  the  quantity  sold  was  less  than  a  quart. 

SAifE. — Instruction, — Harmleag  Error. — In  such  case,  an  instmction  that  to 
a  fine  the  jury  might  add  imprisonment  for  not  less  than  hMfitydays,  in- 
stead of  thirty  days,  as  provided  by  statute,  is  not  an  available  error,  im- 
prisonment not  being  added  as  a  part  of  the  punishment. 

From  the  Hancock  Circuit  Court. 

E.  Marsh  and  W.  W.  Cook,  for  appellant. 
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F.  T.  Hord,  Attorney  General,  and  W,  B.  Hord,  for  the 
State. 

NiBLACK,  J. — The  indictment  in  this-  case,  with  all  the 
usual  and  necessary  formality,  charged  the  appellant,  Ham- 
ilton, with  having,  on  the  10th  day  of  January,  1885,  sold  to 
one  Beard  intoxicating  liquor,  in  a  less  quantity  than  a  quart 
at  a  time,  to  wit,  one  gill  of  such  liquor,  at  and  for  the  price 
and  sum  of  ten  cents,  without  a  license  to  so  sell  intoxicating 
liquor.  The  indictment  was  a  printed  blank  with  the  term 
of  court,  date,  name  of  appellant,  and  charging  part  filled 
in  with  a  pen,  and  the  name  of  the  prosecuting  attorney, 
with  the  title  of  his  office  annexed,  printed  at  the  bottom 
instead  of  being  written,  as  is  usual  in  attaching  the  name  of 
that  officer  to  an  indictment. 

The  appellant  moved  to  quash  the  indictment  upon  the 
ground  that  the  signature  of  the  prosecuting  attorney  was 
necessary  to  its  validity,  and  that  the  attaching  of  his  name 
in  print  was  not  his  signature  within  the  meaning  of  the  stat- 
ute requiring  that  an  indictment  shall  be  signed  by  him.  But 
the  circuit  court  overruled  the  motion  to  quash,  and  a  jury 
returned  a  verdict  of  guilty,  fixing  the  appellant's  punish- 
ment at  a  fine  only,  upon  which  a  judgment  of  conviction 
was  rendered. 

Error  is  first  assigned  upon  the  refusal  of  the  circuit  court 
to  quash  the  indictment. 

Section  1669,  R.  S.  1881,  provides  that  after  an  indictment 
has  been  found  by  a  grand  jury,  "it  must  be  signed  by  the 
prosecuting  attorney,"  and  where  an  indictment  is  returned 
without  his  signature,  section  1670  makes  it  the  duty  of  the 
court  to  require  the  prosecuting  attorney  to  sign  it.  Section 
240  of  the  same  revision  of  statutes,  which  prescribes  cer- 
tain rules  for  the  construction  of  the  statutes  of  this  State, 
declares  that  "  The  words '  written '  and  ^  in  writing'  shall  in- 
clude printing,  lithographing,  or  other  mode  of  representing 
Vol.  103.— 7 
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words  and  letters.  But  in  all  cases  where  the  written  signa- 
ture of  any  person  is  required,  the  proper  handwriting  of 
such  person,  or  his  mark,  shall  be  intended.'^ 

The  word  "  sign/'  as  a  verb,  has  several  shades  of  mean- 
ing, and  hence  a  statutory  requirement  that  an  instrument  in 
writing,  or  a  pleading,  shall  be  "signed  "by  some  person  or 
officer  to  make  it  complete,  is  much  more  general  and  com- 
prehensive than  a  similar  requirement  that  such  an  instru- 
ment or  pleading  must  be  "subscribed"  by  the  person  or 
officer.  3  Parsons  Cont.,  bottom  p.  8.  On  the  same  princi- 
ple, the  "  signing  "  of  a  written  instrument  or  pleading  by  a 
person  or  officer  has  a  much  broader  and  more  extended  meaning 
than  attaching  his  "written  signature"  to  it  implies.  When 
a  person  attaches  his  name,  or  causes  it  to  be  attached,  to  a 
writing,  by  any  of  the  known  modes  of  impressing  his  name 
upon  paper,  with  the  intention  of  signing  it,  he  is  regarded 
as  having  "  signed  "  the  writing.  On  that  subject  Waterman 
on  the  Specific  Performance  of  Contracts,  at  section  240^ 
says :  "  Where  the  buyer's  name  was  stated  in  the  commence- 
ment, and  signed  with  his  initials,  it  was  held  sufficient.  The 
signature  may  be  in  pencil.  And  if  the  party's  name  be 
printed  or  stamped  on  the  memorandum,  he  intending  it  at 
the  time  as  his  signature,  and  affirming  it  to  be  such,  it  will 
constitute  a  signing  within  the  requirements  of  the  statute. 
Thus,  where  a  vendor  inserted  in  a  printed  invoice,  which 
contained  his  name,  the  name  of  the  purchaser,  it  was  held 
that  there  was  such  a  ratification  and  adoption  of  the  printed 
name  as  satisfied  the  statute."  See  Rapalje  &  L.  Law  Dic- 
tionary, Title  "  Sign-Signature ; "  Fry  Spe.  Perf.  Cont., 
section  500;  Chitty  Cont.,  p.  649;  also  authorites  cited  by 
these  authors. 

As  the  prosecuting  attorney  is  required  to  sign  an  indict- 
ment as  a  matter  of  verification  merely,  there  is  no  reason 
for  enforcing  a  more  rigid  rule  as  to  the  validity  of  his  sig- 
nature than  in  cases  of  ordinary  business  transactions,  to 
which  the   authorities  above  cited   mainly  have  reference. 
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This  is  plainly  inferable  from  the  fact  that  a  prosecuting  at- 
torney may  appoint  a  deputy,  who,  by  virtue  of  his  appoint- 
ment^ becomes  authorized  to  sign  the  name  of  such  prosecut- 
ing attorney  to  indictments,  as  well  as  to  other  pleadings  filed^ 
on  behalf  of  the  State,  in  a  criminal  cause.  B.  S.  1881,  sec- 
tions 6568, 5569, 5570;  Stmt  v.  /Stofe,93  Ind.  150.  If,  there- 
fore, the  name  of  the  prosecuting  attorney  be  legibly  attached 
to  an  indictment  by  his  consent,  whether  express  or  implied, 
it  is  a  sufficient  "  signing  "  by  him  within  the  meaning  of  the 
statute,  and  when  the  name  of  the  prosecuting  attorney  is 
found  appended  to  an  indictment^  .the  presumption  is  that  it 
was  so  appended  by  his  authority. 

Having  reached  the  conclusion  that  the  indictment  in  this 
case  was,  in  legal  contemplation,  signed  by  the  prosecuting 
attorney,  it  becomes  irrelevant  to  inquire  whether  the  signa- 
ture of  that  officer  is  essential  to  the  validity  of  an  indict- 
ment upon  a  motion  to  quash.  It  may  not  be  amiss  to  re- 
mark, however,  that  our  cases  on  that  subject,  decided  under 
the  criminal  code  of  1852,  which,  upon  the  particular  point 
involved,  is  substantially  similar  to  our  present  criminal  code^ 
are  inharmonious,  and  by  no  means  exhaustive  of  the  point 
in  question.  Whether  the  failure  of  the  prosecuting  attorney 
to  sign  an  indictment  would  constitute  such  a  defect  or  im- 
perfection as  would  tend  to  the  prejudice  of  the  substantial 
rights  of  the  defendant  upon  the  merits  of  the  cause  (R.  S. 
1881,  section  1756)  seems  never  to  have  been  at  any  time 
fully  considered  by  this  court,  and  may  hence  be  regarded  as 
still  an  open  question  in  this  State.  Dukes  v.  State,  11  Ind» 
657 ;  Heacock  v.  StaJtCy  42  Ind.  393. 

Error  is  next  assigned  upon  the  overruling  of  the  appellant's 
motion  for  a  new  trial,  and  in  that  connection  it  is  argued 
that  it  was  not  sufficiently  proved  that  the  amount  of  intoxi- 
cating liquor  sold,  at  the  time  charged,  was  less  than  a  quart. 

Beard,  the  prosecuting  witness,  testified  that  the  appellant 
kept  a  drug  store,  and  that  he  bought  whiskey  of  the  latter 
at  his  drug  store,  in  January,  1885.     The  prosecuting  attor- 
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ney  then  proceeded  to  interrogate  the  witness  and  he  to  an- 
swer as  follows :  "  Question.  In  what  quantity  did  you  get 
it?  Answer.  I  got  a  drink.  Ques.  What  was  it  you  drank? 
Ans.  Well,  we  call  it  whiskey.  Ques.  What  was  it  you 
drank?  Ans.  I  drank  whiskey.  Ques.  If  you  paid  him 
(the  appellant)  anything  state  the  amount?  Ans.  Well,  I 
paid  ten  cents,  or  had  it  charged  to  me."  And  this  was  all 
the  evidence  bearing  upon  the  subject  of  the  quantity  of  in- 
toxicating liquor  sold  at  the  time  referred  to  by  the  witness. 

It  is  true  that  this  court  has  repeatedly  held  that  an  in- 
dictment for  retailing  without  a  license  must  charge  in  une- 
quivocal terms  that  the  quantity  of  intoxicating  liquor  sold 
at  the  time  indicated  was  less  than  a  quart.  Arbintrode  v. 
State,  67  Ind.  267  (33  Am.  R.  86) ;  State  v.  Oorll,  73  Ind.  536, 

The  cases  cited  by  counsel  for  the  appellant  have  reference 
to  the  sufficiency  of  an  indictment  for  retailing,  and  not  to 
the  character  or  weight  of  the  evidence  which  must  be  ad- 
duced at  the  trial.  One  of  the  cases  cited,  that  is,  the  case 
of  Haver  v.  State,  17  Ind.  455,  was,  in  any  event  as  we  be- 
lieve, wrongly  decided,  as  the  indictment  in  that  case  charged 
that  the  quantity  sold  was  less  than  a  quart. 

It  is  a  matter  of  regret  to  us  that  the  prosecuting  witness 
was  not  more  specifically  interrogated  as  to  the  amount  of  whis- 
key purchased  by  him  of  the  appellant.  The  jury  would  not 
have  been  justly  censurable,  if  they  had  failed^to  find  the  ap- 
pellant guilty  upon  the  evidence  as  it  was  submitted  to  them, 
but  we  see  no  reason  for  holding  that  the  evidence  did  not, 
under  all  the  circumstances,  fairly  tend  to  prove  that  the 
amount  of  whiskey  sold  was  less  than  a  quart. 

Jurors  are  expected  to  avail  themselves  of  their  experience 
and  observation  in  the  practical  afiairs  of  life,  in  judging  of  the 
force  as  well  as  the  weight  of  the  testimony  of  witnesses,  and, 
as  the  whiskey  sold  in  this  case  was  valued  at  the  small  sum 
of  ten  cents,  and  constituted  only  a  single  drink,  we  can  not 
say  that  the  jury  were  not  justified  in  inferring  that  the  quan- 
tity purchased  by  the  witness  was  less  than  a  quart.     We  are 
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seemingly  sustained  in  this  view  of  the  evidence  by  the  case 
of  Feigd  v.  State,  85  Ind.  680. 

The  ooart  instructed  the  jury  that,  in  the  event  they  found 
the  appellant  guilty  as  charged,  they  might,  in  addition  to  a 
fine,  add  imprisonment  in  the  county  jail  for  not  less  than 
twenty  days  and  not  more  than  six  months.  This  instruction 
was  erroneous,  since  imprisonment  in  such  a  case  can  not  be 
for  a  less  period  than  thirty  days  (R.  S.  1881,  section  5320), 
and  it  is  claimed  that  for  that  reason  a  new  trial  ought  to 
have  been  granted.  But,  in  the  first  place,  the  error  resulted 
from  a  construction  of  the  statute  too  favorable  to  the  appel- 
lant. In  the  next  place,  as  the  jury  did  not  add  imprison- 
ment in  fixing  the  punishment,  there  is  nothing  upon  which 
to  base  a  claim  that  the  appellant  was  injured  by  the  mistake 
in  the  instruction. 

The  judgment  is  affirmed,  with  costs. 

Filed  Sept  23,  1885. 
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Crdtenax  Law. — Killing  Dogs. —  Repeal  of  Statute, — Revivor. — So  far  as  sec- 
tion 2646,  B.  S.  1881  (enacted  in  1852),  allowed  the  killing  of  all  dogs 
found  off  the  premises  of  their  owners,  it  was  repealed  by  the  act  of 
1881  (Acts  1881,  p.  395),  and  it  was  not  revived  by  the  repeal  of  the  lat- 
ter act  by  the  act  of  1883  (Acts  1883,  p.  148). 

Same. — Act  188S. —  When  Dogs  May  Lawful^  be  KUled. — Under  section  5  of 
the  act  of  1883  (Acts  1883,  p.  149),  a  dog  listed  for  taxation  can  not  be 
lawfully  killed  except  while  engaged  in  committing  damage  to  the  prop- 
erty of  others  than  its  owner,  or  is  known  to  be  a  dog  that  will  kill  or 
maim  sheep. 

Same. —  Value  of  Dog,^ Evidence. — In  a  prosecution  under  such  statute,  the 
value  of  the  dog,  if  any,  is  not  material. 

Same. — Ejcdusion  of  Evidence. — Error  Oompeneatory. — A  party  can  not  make 
available  for  the  reversal  of  a  judgment  the  exclusion  of  evidence, 
where,  upon  his  objection,  like  evidence  was  excluded  when  offered  by 
the  other  party 

From  the  Lake  Circuit  Court. 
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W.  Johnston,  for  appellant. 

F.  T.  Hord,  Attorney  General,  E.  D.  Crumpacker,  Prose- 
cuting Attorney,  and  W.  B.  Hord,  for  the  State. 

ZoLLARS,  J. — Appellant  was  tried,  convicted,  and  fined  ten 
dollars  upon  a  charge  of  having  mischievously  and  mali- 
ciously killed  a  dog,  owned  by  the  prosecuting  witness. 

The  prosecution  is  based  upon  the  act  of  March  7th,  1883 
(Acts  1883,  p.  148),  which  is  an  act  to  provide  for  the  tax- 
ation of  dogs,  to  regulate  matters  connected  therewith,  pro- 
viding penalties  for  a  violation  of  its  provisions,  and  repeal- 
ing the  act  upon  the  same  subject,  approved  April  13th,  1881. 
R.  S.  1881,  section  2647,  et  seq. 

A  reversal  of  the  judgment  is  asked  upon  two  grounds. 
The  first  is  that  the  trial  court  erred  in  not  allowing  appel- 
lant to  prove  the  value  of  the  dog.  The  second  is  that  the 
evidence  doe^  not  show  malice  on  the  part  of  appellant. 

There  is  no  controversy  about  the  fact  that  appellant  shot 
and  killed  the  dog.  The  theory  of  his  counsel  seems  to  be 
that  he  had  a  right  to  kill  it,  because  it  was  upon  his  prem- 
ises, and  hence  oflF  those  of  its  owner.  The  act  of  1852  (R. 
S.  1881,  section  2646)  provided  as  follows:  "If  the  owner 
of  any  dog  which  is  in  the  habit  of  running  from  home  and 
wandering  about  without  the  presence  of  its  owner,  shall  neg- 
lect or  refuse  to  confine  such  dog,  after  due  notice  given  of  its 
wandering  habits,  it  shall  be  lawful  for  any  person  to  kill 
such  dog  whenever  it  may  be  found  running  about,  oflF  the 
premises  and  away  from  the  presence  of  its  owner." 

The  act  of  1881  provided  that  township  trustees  should 
furnish  to  the  owners  of  dogs  metallic  tags,  which  the  owners 
should  attach  to  collars  to  be  worn  by  the  dogs.  It  was  the 
duty  of  constables,  and  lawful  for  any  person,  to  kill  any  dog 
running  at  large  without  such  collar  and  tag.  Oh  the  other 
hand,  it  was  provided  that  any  person  who  should  maliciously 
injure  or  kill  any  dog  which  had  been  duly  registered,  and 
was  wearing  such  metallic  tag,  should  be  guilty  of  a  misde- 
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meanor,  and  fined.  There  was  a  proviso,  that  in  all  cases, 
where  such  dogs  were  injured  or  killed  while  off  the  premises 
of  their  owners,  and  engaged  in  committing  damage  to  the 
property  of  any  other  person  than  that  of  the  owner  of  such 
clogs,  they  might  be  lawfully  killed.  R.  8.  1881,  section 
2648,  et  seq. 

The  act  repealed  all  laws  providing  for  the  taxation  of 
dogs,  and  all  laws,  or  parts  of  laws,  in  conflict  with  its  pro- 
visions.    Acts  1881,  p.  397. 

So  far  as  the  above  section  in  the  act  of  1852  allowed  the 
killing  of  all  dogs  found  off  the  premises  of  their  owners,  it 
must  be  deemed  to  have  been  repealed  by  the  act  of  1881, 
which  permitted  the  killing  of  dogs  wearing  the  regulation 
tags  only  when  off  the  premises  of  their  owners,  and  engaged 
in  committing  damage  to  the  property  of  persons  other  than 
the  owners  of  such  dogs. 

The  act  of  1883  dispenses  with  the  tags  provided  by  the 
2ict  of  1881,  and  provides  for  the  listing  of  dogs  for  taxation. 
This  act  provides  that  any  person  who  shall  mischievously  or 
maliciously  injure  or  kill  any  dog  that  has  been  duly  listed 
for  taxation,  shall  be  deemed  guilty  of  a  misdemeanor,  and, 
upon  conviction,  shall  be  fined  in  any  sum  not  exceeding 
$200,  to  which  may  be  added  imprisonment  in  the  county 
jail  for  any  term  not  exceeding  thirty  days.  Acts  1883,  p. 
149,  section  5.  There  is  a  proviso  in  this  section,  that  if 
dogs  are  injured  or  killed  while  engaged  in  committing  dam- 
age to  the  property  of  persons  other  than  the  ownjers  of 
such  dogs,  or  are  known  to  be  dogs  that  will  kill  or  maim 
«heep,  the  provisions  of  the  section  shall  not  apply.  Under 
this  act,  a  dog  listed  for  taxation  can  not  be  lawfiilly  killed 
except  while  engaged  in  committing  damage  to  the  property 
of  others  than  its  owner,  or  is  known  to  be  a  dog  that  will 
kill  or  maim  sheep.  The  repeal  of  the  act  of  1881  by  the 
act  of  1883  did  not  revive  the  above  section  of  the  act  of 
1852,  so  fer  as  it  had  been  repealed  (see  R.  S.  1881,  section 
248),  and  if  it  had,  such  revivification  would  not  avail  ap- 
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pellant;  because  the  act  of  1883  is  equally  iu  conflict  with  the 
act  of  1852.  Here,  there  is  no  controversy  about  the  fact 
that  the  dog  was  properly  listed  as  required  by  the  act  of 
1883,  and  the  evidence  utterly  fails  to  show  that  when  killed 
it  was  engaged  in  committing  damage  to  the  property  of  any 
one.  Nor  is  there  any  evidence  that  the  dog  was  known  to 
be  a  dog  that  would  kill  or  maim  sheep.  There  is  nothing 
in  the  evidence  that  justifies,  or  tends  to  justify,  the  killing  by 
appellant.  The  court  found  that  the  killing  was  mischiev* 
ously  ^nd  maliciously  done.  Upon  the  evidence,  that  appel- 
lant and  the  prosecuting  witness  had  been  engaged  in  a  liti- 
gation and  entertained  hostile  feelings  toward  each  other, 
taken  in  connection  with  all  the  evidence  in  the  case,  this 
court  can  not,  without  violating  well  established  rules,  over- 
throw the  decision  and  judgment  below,  upon  the  weight  of 
the  evidence. 

To  the  contention  of  appellant  that  the  court  below  erred 
in  not  allowing  him  to  prove  the  value  of  the  dog,  there  are 
two  conclusive  answers :  First.  In  behalf  of  the  State,  there 
was  an  offer  to  prove  that  the  dog  was  worth  $50.  This  was 
objected  to  by  appellant,  and  the  court  excluded  the  evidence. 
As  a  part  of  his  defence,  appellant  offered  to  prove  that  the 
dog  was  worth  $50,  and  again  the  evidence  was  excluded  by 
the  court. 

It  is  settled  by  the  adjudications  of  this  court,  that  a  party 
can  not  make  available,  for  the  reversal  of  a  judgment,  the 
exclusion  of  evidence,  where,  upon  his  objection,  like  evi- 
dence was  excluded  when  offered  by  the  other  party.  Hiti" 
ton  V.  Whittaker,  101  Ind.  344;  Meranda  v.  Spurlin^  100  Ind. 
380;  Lowe  v.  Ryariy  94  Ind.  450.  Second.  It  is  not  mate- 
rial, under  the  statute  upon  which  this  prosecution  is  based^ 
what  the  value  of  the  dog  may  have  been,  or  that  he  was  of 
any  value. 

We  are  cited  by  counsel  for  appellant  to  the  case  of  Har-- 
neas  v.  StcUe,  27  Ind.  425,  where  it  was  held  that  the  damage 
occasioned  by  the  injury  complained  of  must  be  stated  in  the 
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inibrmation.  That  case  is  not  in  pointy  fo|;  two  reasons: 
First,  Because  the  prosecution  was  under  another  and  differ- 
ent statute ;  and,  Second.  Because  it  was  held  that  damage 
done,  and  not  the  value  of  the  animal,  was  the  important  thing. 
This  disposes  of  the  questions  made  by  counsel  for  appel- 
lant, and  as  we  find  no  error  in  the  record,  the  judgment  is 
affirmed,  with  costs. 
Filed  Sept  22, 1885.  }U  ^j 
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Wolke  v.  Fleming.  jl^l  ^ 

CoKTRACT.—iVeattmp^ion.— Contracts,  not  alleged  to  be  in  writing,  will  be  ||§|  JJ^ 

deemed  to  have  been  by  parol. 

Same.  — Letue.  —  Statute  of  Frauds,  —  ConmderatUm.  —  Where,  as  part  of 
the  consideration  of  the  sale  and  transfer  of  a  lease  for  ten  years  of  real 
estate,  the  assignee  agreed  "  to  assume  the  coyenants,  and  pay  the  rent, 
agreed  in  said  lease,"  such  contract  is  not  a  promise  to  answer  for  the 
defaaltof  another,  within  the  statute  of  frauds,  but  is  an  independent 
undertaking,  founded  upon  a  new  and  valuable  consideration,  for  the 
beneBt  of  a  third  person,  and  is  valid. 

Same. — Part  Per/ormanee. — The  doctrine  of  part  performance  has  no  ap- 
plication to  contracts  that  can  not  be  performed  by  either  party  within 
a  vear. 

Same. — Qwmtwn  Meruit.^ Quantum  Valebat, — Where  a  person  has  rendered 
services,  or  transferred  property,  under  a  contract  voidable  under  the 
statute  of  frauds,  he  may  recover  the  value  of  the  services  or  property 
under  the  quantum  meruU  or  quantum  valebat 

Same. — Powewum. — Per/ormanee. — Where  possession  has  been  given  under 
a  contract,  and  there  has  been  full  performance  on  one  side,  such  con-  « 

tract  is  not  within  the  statute. 

Same. — Pa»^  Performance, — Quoerej  whether  the  doctrine  of  part  perform- 
ance does  not  apply  to  leases  of  real  estate,  so  as  to  take  such  contracts 
oat  of  the  statute  of  frauds. 

Plbadino. — DCTWirrer.— Where  the  facts  pleaded  entitle  a  plaintiff  to 
some  relief,  the  complaint  will  repel  a  demurrer. 

From  the  Allen  Superior  Court. 

T.  E,  Ellison^  for  appellant. 

W.  H»  Coombs^  R,  C.  Bell  and  8.  L.  Morris^  for  appellee. 
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Elliott,  J. — On  the  25th  day  of  November,  1868,  Louis 
Wolke  executed  to  Robert  Lowry  a  written  lease,  demising 
to  him  real  estate  in  the  city  of  Fort  Wayne  for  the  term  of 
ten  years.  The  l^kse  was  recorded  on  the  22d  day  of  Feb- 
ruary, 1869.  Lowry  entered  into  possession  and  remained 
in  possession  until  September  17th,  1870,  and  on  that  day 
executed  a  written  assignment  to  Tucker,  Dunn  and  Hender- 
son. The  assignees  undertook  to  perform  all  of  the  cove- 
nants and  conditions  of  the  lease.  Subsequently,  Tucker  as- 
signed his  interest  in  the  leasehold  to  Frank  Filrste,  who 
assumed  the  obligations  of  Tucker.  In  1873  Furste  sold  and 
transferred  to  William  Fleming  his  interest  in  the  business 
conducted  on  the  demised  premises,  and  put  Fleming  into 
possession.  The  latter  agreed,  as  the  complaint  alleges,  "  as 
part  of  the  consideration  of  such  sale  and  transfer,  to  assume 
the  covenants,  and  pay  the  rent  agreed  in  said  lease."  The 
lease  contains  a  covenant  binding  the  lessees  to  pay  twelve  hun- 
<lred  dollars  per  annum  rent  for  the  demised  premises.  The 
rent  has  not  been  paid  since  November  25th,  1874,  and  the 
premises  have  been  injured  by  the  wrongful  act  of  the  ten- 
ants in  possession.  It  is  not  averred  that  the  assignments  to 
Furste  or  to  Fleming  were  in  writing,  nor  is  it  averred  that 
the  lessees  have  been  in  possession  of  the  premises  since  No- 
vember 25th,  1874.  Fleming,  by  the  purchase  of  the  interest 
of  Furste,  became  a  member  of  the  firm  originally  composed 
of  Tucker,  Dunn  and  Henderson,  but  subsequently  changed 
by  the  withdrawal  of  Tucker  and  the  admission  of  Furste. 
The  appellant  succeeded  by  inheritance  to  the  ownership  of 
the  real  estate  demised. 

The  assignments  to  Furste  and  to  Henderson  are  not  al- 
leged to  be  in  writing,  and  they  are,  therefore,  deemed  to  have 
been  by  parol.     Budd  v.  KrauSy  79  Ind.  137. 

The  appellee's  argument  prevailed  below,  and  is  renewed 
here.     It  rests  upon  these  propositions : 

First,  Fleming's  contract  is  a  promise  to  answer  for  the 
<lefault  of  another,  and  is  within  the  statute  of  frauds. 
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Second,  The  contract  of  Fleming  is  within  the  statute  of 
frauds^  because  it  is  one  that  can  not  be  performed  within  one 
year. 

Third.  An  assignment  of  a  lease  conveys  an  interest  in 
real  property,  and  must  be  in  writing. 

Of  these  propositions  in  their  order.  The  first  proposition 
is  assumed  with  much  confidence  and  the  question  treated  as 
if  it  were  free  from  difficulty.  We  do  not  share  counsel's 
confidence,  for  we  perceive  serious  difficulty  in  the  question. 
Fleming's  contract  is  for  the  benefit  of  a  third  person,  and 
his  promise  is  part  of  the  consideration  of  the  sale  and  trans- 
fer of  the  leasehold  interest  to  him.  It  is  a  promise  to  a  third 
person,  and  not  to  the  creditor.  There  is  an  express  promise 
to  pay  the  rent,  for  this  is  the  efiect  of  his  assumption  of  the 
obligations  of  his  assignor.  We  have,  then,  a  contract  wherein 
the  assignee  of  a  leasehold  agrees,  as  part  of  the  consideration 
of  the  sale  and  transfer  of  that  interest  to  him,  to  pay  rent  to 
the  owner  of  the  fee.  It  is  difficult,  if  not  impossible,  to 
perceive  any  difierence  between  such  a  contract  and  that  of 
a  grantee  in  a  deed  who  assumes  to  pay  an  existing  encum- 
brance on  the  land.  Here  the  party  for  whose  benefit  the 
promise  is  made  stands  in  relatively  the  same  position  as  a 
mortgagee,  the  consideration  of  the  promise  for  his  benefit  is 
the  sale  of  the  leasehold  interest  to  the  promisor,  and  the  debt 
which  the  latter  assumes  is  part  of  the  purchase-money.  It 
has  been  many  times  decided  that  the  assumption  by  a  grantee 
of  the  debt  of  his  grantor  is  not  within  the  statute  of  frauds. 
Jossdyn  v.  Edwards,  57  Ind.  212;  Campbell  v.  Patterson^  58 
Ind.  66;  Hoffman  v.  Risk,  58  Ind.  113;  Carter  v.  Zenblin, 
68  Ind.  436 ;  Davis  v.  Hardy,  76  Ind.  272,  and  authorities 
cited  p.  274;  Rodenbarger  v.  Bramblett,  78  Ind.  213;  Ihin- 
ham  v-  Oraig,  79  Ind.  117,  see  p.  122;  Pounds  v.  Chatham, 
96  Ind.  342. 

In  MeDill  v.  Ounn,  43  Ind.  315,  the  reasons  upon  which 
this  doctrine  rests  are  stated,  and  among  the  cases  cited  and 
approved  is  that  of  Barker  v.  Bucklin,  2  Denio,  45.     In  that 
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case  the  defendant  bought  a  pair  of  horses  of  his  brother, 
agreeing  as  part  of  the  purchase-price  to  pay  a  debt  of  his 
brother  to  the  plaintiff;  and  it  was  held  that  the  contract  was  not 
within  the  statute,  the  court  saying:  '^Such  promise  was  no 
more  within  the  statute  of  frauds  than  it  would  have  been  if 
the  defendant  had  promised  to  pay  the  price  of  the  horses 
directly  to  his  brother  of  whom  he  purchased  them/' 

The  case  of  Hdma  v.  Keams,  40  Ind.  124,  declares  the 
same  doctrine  as  the  cases  cited ;  the  court,  in  the  course  of 
the  opinion,  saying:  '^  The  contract  was  with  the  debtor  to 
pay  his  debt  to  his  creditor.  Such  a  contract,  it  is  well  es- 
tablished, is  not  within  the  statute  of  frauds." 

In  the  case  of  Fisher  v.  Wilmothf  68  Ind.  449,  the  point  de- 
cided appears  in  this  statement  of  the  court:  ^'As  to  the  ap- 
pellants, the  substantial  allegations  in  both  paragraphs  are, 
that  they,  for  a  valid  consideration  to  them  paid,  agreed  with 
Manke  &  Fisher  to  make  certain  payments  to  the  plain- 
tiff which  they  had  failed  and  refused  to  make.  Such  promises 
are  not  within  the  statute  of  frauds,  and  are  hence  binding 
upon  parties  making  them.''  The  court,  in  another  case, 
said :  '^  Here,  the  appellant  promises  the  appellee,  not  that  she 
will  pay  a  debt  of  a  third  person  to  the  appellee,  but  that 
she  will  give  him  certain  property  and  money  if  he  will  do  a 
certain  act,  viz.,  extinguish  the  debt  due  to  him  from  a  third 
person.  He  executes  the  contract  on  his  part.  It  was  a  valid 
contract,  good  between  the  parties,  on  good  considerations^ 
mutually,  and  as  it  was  not,  on  the  part  of  appellant,  a  promise 
to  pay  the  debt  of  another,  it  was  valid,  as  to  her,  though 
not  in  writing."  Palmer  v.  Blain,  55  Ind.  11.  In  direct  line 
with  these  cases,  and  fully  maintaining  their  doctrine,  are  the 
cases  of  Louisville,  etc.,  R.  W,  Co.  v.  Caldwell^  98  Ind.  245 ; 
Indiana  Manfg.  Go.  v.  Porter^  76  Ind.  428 ;  Headrick  v.  Wise^ 
hart,  57  Ind.  129;  Grim  v.  Fitch,  53  Ind.  214. 

A  recent  writer  says :  "  The  rule  adopted  in  this  class  of 
cases  is  that  an  agreement  to  pay  and  discharge  the  debt  of 
another  made  with  the  debtor  or  some  person  on  his  behalf. 


MAY  TERM,  1885.  109 


Wolke  t.  Fleming. 


if  founded  upon  a  new  and  valid  consideration,  is  an  inde- 
pendent undertaking,  and  does  not  come  within  the  letter  or 
spirit  of  the  statute/'  Wood  Frauds,  197,  sec.  125.  In  sup- 
port of  the  text,  decisions  are  cited  from  nearly  all  of  the  courts 
of  the  Union.  Other  treatises  upon  the  statute  of  frauds  lay 
down  the  rule  substantially  in  the  same  terms  as  those  em- 
ployed by  the  writer  from  whom  we  have  quoted.  Browne 
Statute  of  Frauds  (4th  ed.),  section  1666;  Reed  Statute  of 
Frauds,  section  115. 

The  case  before  us  falls  fully  within  the  principle  declared 
by  these  authorities,  for  Fleming  promised  a  third  person, 
upon  a  new  and  valuable  consideration,  to  pay  Furste's  obli- 
gation to  his  creditor.  Anderson  v.  Spence,  72  Ind.  315;  S. 
C,  37  Am.  R.  162 ;  Wood  Frauds,  290.  If  Fleming  had 
undertaken  to  pay  the  rent  to  Furste,  no  one  would  claim  that 
the  case  was  within  the  statute,  and  the  fact  that,  instead  of 
promising  to  pay  it  to  Furste  directly,  he  agreed  to  pay  it  to 
Wolke,  the  creditor,  can  not  affect  the  question.  So  far  as 
the  claim  for  rent  is  concerned,  we  deem  the  complaint  good, 
as  against  the  objection  under  direct  discussion.  Whether  it 
is  good  in  so  far  as  it  seeks  a  recovery  for  injury  to  the  de- 
mised premises,  is  a  question  not  considered  or  decided. 

The  second  proposition  stated  presents  a  different  question 
from  that  discussed.  To  parry  the  force  of  the  appellee's  ar- 
gument upon  this  proposition,  appellant's  counsel  relies  upon 
the  doctrine  of  part  performance,  but  he  leans  on  a  broken 
reed,  for  the  doctrine  of  part  performance  has  no  application 
to  contracts  that  can  not  be  performed  by  either  party  within 
a  year.  Wood  Frauds,  492 ;  Reed  Statute  of  Frauds,  sec- 
tion 208;  1  Addison  Con.  (3d  Am.  ed.)  317,  section  212. 

Fleming's  contract  can  not,  it  is  evident,  be  performed 
within  one  year,  for  the  rent  which  he  agreed  to  pay  is  not 
due  within  that  period.  The  intention  of  the  parties,  as  in- 
dicated by  their  contract,  is  that  the  promisor,  Fleming,  shall 
nQt  perform  his  part  of  the  contract  within  a  year.  It  is  the 
intention  that  governs.     Wood  Frauds,  463,  and  authorities 


110  SUPREME  COURT  OF  INDIANA, 


Wolke  V.  Fleming. 


cited  n.  If,  however,  the  contract  were  conceded  to  be 
within  the  statute,  still,  there  could  be  a  recovery  for  the 
value  of  the  consideration  actually  received,  for  it  is  quite 
well  settled  that  one  who  has  rendered  services  or  transferred 
property  under  a  contract,  voidable  under  the  statute,  may 
recover  the  value  of  the  services  or  property,  under  the  qwm- 
turn  meruit  or  the  qaardum  valebat.  Beed  Stat,  of  Frauds,  sec- 
tion 211;  Wood  Frauds,  434,  435;  Browne  Stat,  of  Frauds 
(4th  ed.),  section  124;  Arnold  v.  Stephenson^  79  Ind.  126^ 
vide  p.  129;  Stephenson  v.  Arnold^  89  Ind.  426;  Landers  v. 
Beck,  92  Ind.  49,  vide  p.  51. 

There  are  cases  holding  that  the  provision  of  the  statute 
making  void  contracts  that  can  not  be  performed  within  one 
year  has  no  application  to  contracts  conveying  an  interest  in 
lands.  FaU  v.  Hazelriggy  45  Ind.  676  (15  Am.  K.  278) ; 
Baynes  v.  Chastain,  68  Ind.  376.  If  this  be  the  law,  and 
the  appellee  is  right  in  asserting  that  the  contract  declared 
on  is  one  conveying  an  interest  in  land,  his  argument  upon 
this  point  utterly  fails.  But,  leaving  out  of  view  this  doc- 
trine and  proceeding  upon  grounds  where  authority  is  more 
abundant,  we  shall  find  that  the  law  is  against  him. 

The  case  is  not  within  the  statute,  for  possession  has  been 
taken  under  the  contract,  and  on  one  side  there  has  been  frill 
performance.  The  author  from  whom  we  have  already 
quoted  says :  "  In  England,  and  most  of  the  States  of  this 
country,  it  is  held  that  the  statute  only  applies  to  contracts 
which  are  not  to  be  performed  by  either  side  within  a  year,  and 
therefore  where  a  contract  has  been  completely  performed 
on  one  side  within  the  year,  the  case  will  not  be  within  the 
statute.^'  Wood  Frauds,  494.  1  Addison  Con.,  p.  319,  sec- 
tion 312.  This  is  the  doctrine  of  this  court.  Houghton  v. 
Houghton,  14  Ind.  505 ;  Haugh  v.  Blythe,  20  Ind.  24.  The 
rule  is  a  just  one,  because  the  party  who  has  fully  received 
all  he  contracted  for  should  be  coerced  into  doing  what  he 
promised.  The  doctrine  is  in  harmony  with  the  equitable 
principle  that  the  statute  of  frauds  can  not  be  made  the  in- 
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strument  of  frauds  and  to  permit  Fleming  to  acquire  and 
retain  all  he  contracted  for  and  escape  liability  by  interpos- 
ing  the  statute  as  a  shield^  would  be  unjust. 

There  remains  for  discussion  the  third  proposition.  In 
discussing  this  appellant's  counsel  say,  that  the  defence  of 
the  statute  of  frauds  is  a  personal  one^  and  can  only  be  made 
by  a  party.  This  is  the  general  rule.  Dixon  v.  Duke,  85 
Ind.  434;  Savage  v.  Lee,  101  Ind.  514.  This  general  rule, 
however,  does  not  apply  here,  for  Fleming  is  a  party  to  the 
contract. 

In  the  case  under  examination,  the  party  admitted  as  one 
of  the  joint  lessees,  entered  into  possession,  and  paid  rent  from 
September,  1873,  until  November  25th,  1874.  This  must  be 
held  to  create  Fleming  a  tenant  in  conjunction  with  his  part* 
ners,  Henderson  and  Dunn.  The  agreement  under  which 
Fleming  entered  into  possession  created  a  tenancy  of  some 
kind;  for  he  did  not  enter  as  owner,  nor  did  he  enter  as  a 
trespasser.  The  authorities  are  not  in  harmony  upon  this 
question ;  they  all  agree,  however,  that  in  cases  of  this  class 
tiiere  is  a  tenancy,  but  some  of  them  hold  that  where  a  lease 
is  oral  and  for  a  longer  period  than  that  permitted  by  the 
statute,  it  is  void  only  for  the  excess ;  others  hold  that  such 
a  lease  creates  a  tenancy  from  year  to  year,  and  still  others 
that  it  creates  a  tenancy  at  will.  Reed  Stat,  of  Frauds,  sec- 
tions 804, 805,  806 ;  Browne  Stat,  of  Frauds,  sections  38, 40; 
Taylor  Landlord  and  Tenant,  section  56.  This  court,  in 
one  case,  seems  to  approve  the  rule  that  the  tenancy  is  one 
fix)m  year  to  year.  Schmitz  v.  Lauferty,  29  Ind.  40O.  The 
tenancy  can  not,  under  our  statute,  be  a  tenancy  at  will, 
since  such  a  tenancy  can  only  be  created  by  an  express  con- 
tract. If  it  be  a  tenancy  at  all,  and  that  it  is  no  one  can  doubt, 
it  is  either  a  tenancy  under  the  terms  of  the  contract, 
or,  by  force  of  the  statute,  a  tenancy  from  year  to  year.  The 
view  most  favorable  to  the  appellee  is  that  the  tenancy  is  a  gen- 
eral one ;  if  a  general  one,  it  is  a  tenancy  from  year  to  year,  and 
not  determinable  without  notice.     Wood  Frauds,  14,  61.     A 
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tenant  from  year  to  year  can  not,  at  his  pleasure,  abandon 
the  demised  premises  and  refuse  to  pay  rent.  The  landlord 
has  rights  as  well  as  his  tenant,  and  the  latter's  interest  or 
pleasure  is  not  the  only  thing  to  be  consulted. 

It  is  difficult  to  conceive  any  reason  why  the  doctrine  of 
part  performance  does  not  apply  to  a  lease.  A  recent  writer, 
discussing  the  subject  of  leases,  says :  ^'  The  principle  is  well 
established  that  agreements  carried  into  execution  on  one 
part,  where  the  acts  done  are  performed  with  a  view  to  the 
agreement  claimed,  are  not  within  the  statute.''  Reed  Stat, 
of  Frauds,  section  808.  Many  authorities  sustain  this  posi- 
tion, but  there  is  some  conflict.  Schmitz  v.  Lauferty,  supra; 
Oreiyhion  v.  SanderSy  89  111.  543. 

The  point  under  immediate  mention  has  not  been  very 
much  discussed  by  counsel,  and  we  do  not  make  any  decision 
upon  it,  preferring  to  leave  it  undecided  until  we  are  aided 
by  a  more  thorough  discussion.  It  is  not  necessary  that  we 
should  decide  this  question,  for  the  reason  that  the  complaint 
states  facts  entitling  the  appellee  to  some  relief,  whatever 
may  be  the  decision  upon  this  question. 

Where  the  facts  pleaded  entitle  a  plaintiff  to  some  relief, 
the  complaint  will  repel  a  demurrer.  Bayless  v.  Olenrty  72 
Ind.  5 ;  Teal  v.  Spangkr,  72  Ind.  380;  Lovely  v.  Speiaskoffer, 
85  Ind.  454.  The  facts  stated  do  entitle  the  appellant  to 
some  relief,  and  the  appellee  must  answer  the  complaint. 

Judgment  reversed,  with  instructions  to  overrule  the  de- 
murrer to  the  complaint. 

ZoLLARS,  J.,  did  not  participate  in  the  decision  of  this  case. 
Filed  Sept.  26, 1885. 
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town  election  for  1881,  and  also  for  1882,  held  in  May  of  each  year,  cer- 
tain persun.s  were  elected  town  trustees,  but  the  certificates  of  their  elec- 
tion  were  not  filed  by  the  inspectors  with  the  clerk  of  the  circuit  court 
until  July  9th,  1883,  although  the  statute  (section  3309,  R.  S.  1881)  pro- 
vides that  such  certificates  shall  be  filed  within  ten  days  from  the  day  of 
the  election,  and  that  "  no  act  or  ordinance  of  any  board  of  trustees 
chosen  at  such  election  shall  be  valid  until  the  provisions  of  this  sec- 
tion are  substantially  complied  with." 
Heldy  that  the  effect  of  the  filing  of  the  certificates  on  June  9th,  1883,  was 
to  legalise  and  validate,  from  theic  inception,  ordinances  and  contracts 
for  street  improvements  previously  made  by  the  board  of  trustees  of 
such  town,  and  to  authorize  the  recovery  of  assessments  thereunder. 
DinwiddU  v.  Board,  etc,  37  Ind.  66,  distinguished,  and  Town  of  Ligonier 
V.  Ackerman,  46  Ind.  552,  and  Pratt  v.  Luther,  45  Ind.  250,  overruled  so 
far  as  they  conflict  with  this  opinion. 

From  the  Henry  Circuit  Court. 

C.  S.  Hernly  and  *S'.  H,  Brown,  for  appellant. 
J.  M.  Morris  and  C.  C  Perdiew,  for  appellee. 

HowK,  J. — This  was  a  suit  by  the  appellant  Jennings  to 
recover  the  amount  assessed  against  a  certain  lot  owned  by 
appellee  Fisher  for  the  improvement  of  Martin  street,  in 
the  town  of  Newcastle,  in  Henry  county.  The  cause  was 
put  at  issue  and  tried  by  the  court,  and,  at  the  appellee's  re- 
quest, the  court  made  a  special  finding  of  the  facts,  and 
thereon  stated,  as  its  conclusion  of  law,  that  the  appellant 
was  not  entitled  to  recover.  Over  appellant's  exceptions  to 
its  conclusion  of  law,  the  court  rendered  judgment  against 
him  for  the  appellee's  costs. 

In  this  court,  several  errors  have  been  assigned  by  the  ap- 
pellant, but  of  these  we  will  consider  only  the  error  assigned 
upon  the  court's  conclusion  of  law,  as  it  presents  the  case 
fiiirly,  as  well  for  the  appellee  as  for  the  appellant. 

The  court  found  the  facts  of  the  case  to  be,  in  substance, 
as  follows : 

"1.  That  Newcastle  is  and  for  twenty  years  has  been  an 
incorporated  town,  under  the  statutes  of  the  State  of  Indiana. 

"  2.  That,  at  the  annual  election  held  on  the  first  Monday 
Vol.  103.— 8 
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of  the  month  of  May,  in  the  year  1881,  Joseph  M.  Brown, 
George  Brenneman  and  Simon  P.  Jennings  were  chosen  to 
serve  for  two  years,  and  said  Ferris,  Pence  and  Thompson 
for  one  year. 

"  4.  That  afterwards,  at  the  annual  election  held  on  the 
first  Monday  in  May,  1882,  Caleb  C.  Perdiew,  Thomas  N. 
Gronendyke  and  John  F.  Thompson  were  duly  elected  trus- 
tees of  said  town. 

"  5.  That  the  inspectors  of  the  town  election,  for  the  year 
1881,  did  not  file  a  certificate  of  the  election  held  that  year 
with  the  clerk  of  the  Henry  Circuit  Court,  until  the  9th  day 
of  July,  1883,  at  which  time  they  also  filed  the  certificate  of 
the  election  of  said  town  of  the  year  1882,  but  they,  the  per- 
sons named  above,  discharged  the  duties  of  their  said  offices, 
and  were  recognized  as  constituting  the  board  of  trustees  of 
said  town  from  the  time  of  the  said  election  held  in  1881, 
until  after  making  the  contract  hereinafter  mentioned. 

"  6.  That,  at  the  meeting  of  such  board  of  trustees,  held 
on  the  6th  day  of  July,  1882,  a  petition  was  presented,  signed 
by  a  majority  of  all  the  resident  owners  of  the  lots  fronting 
on  Martin  street,  lying  between  Broad  street  and  the  north 
line  of  ClsCy  street,  in  said  town  of  Newcastle,  the  same  be- 
ing more  than  one  square  in  length,  asking  that  the  same  be 
graded  and  gravelled  and  improved  under  the  direction  of 
said  board ;  and  that,  pursuant  to  the  said  petition,  the  said 
board  passed  an  ordinance  ordering  the  improvement  of  said 
street  as  prayed  for,  and,  afl;er  duly  advertising  for  bids, 
awarded  the  contract,  which  was  reduced  to  writing  and 
signed,  for  the  improvement  of  the  same,  to  the  plaintiff,  Levi 
A.  Jennings,  upon  the  following  terms,  to  wit :  That  the  said 
street  was  to  be  graded  in  accordance  with  the  ordinance  estab- 
lishing the  grade,  and  was  to  be  improved  with  good,  clean, 
coarse  gravel,  twelve  perch  to  the  rod,  eight  perch  to  be  put 
on  the  street  and  two  perch  on  each  sidewalk,  to  be  evenly 
spread  on  the  graded  surface  of  said  street  and  sidewalk,  the 
gravel  to  be  ten  inches  deep  in  the  center  of  said  street,  and 
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to  a  point  ten  feet  each  side  of  the  center  of  said  street  to  be 
five  inches  deep,  and  to  feather  from  said  points  to  the  edge 
of  the  gutters ;  said  work  to  be  done  to  the  satisfaction  and 
acceptance  of  the  board  of  trustees  of  said  town.  The  said 
contractor  to  be  allowed  for  said  work,  for  cutting  seventeen 
and  three-quarters  cents  per  cubic  yard,  the  same  to  be  col- 
lected from  the  property-owners  fronting  and  abutting  on 
said  street,  except  at  the  street  and  alley  crossings. 

''  7.  That,  pursuant  to  said  contract,  the  plaintiff  herein 
proceeded  to  do  said  work,  and  complied  with  the  contract  in 
all  particulars  as  to  the  grading,  but,  as  to  the  gravelling,  he 
did  not  use  the  kind  required  by  the  contract,  but  used  an 
inferior  quality,  the  same  being  mixed  with  sand  and  fine 
gravel. 

^^  8.  That  the  defendant  lived  upon  said  Martin  street,  and 
saw  the  said  work  as  it  was  progressing,  and  neither  objected 
nor  consented  thereto. 

''  9.  That,  at  the  time  of  the  letting  of  said  contract  and  the 
doing  of  said  woi:k,  the  defendant  herein  was  the  owner  of  the 
lot  described  in  the  complaint,  the  same  having  a  frontage  of 
one  hundred  and  thirty-two  feet  upon  said  Martin  street ;  and 
afterwards,  to  wit,  on  the  11th  day  of  October,  1882,  upon  the 
report  of  the  engineer  of  said  town  that  the  said- improvement 
of  said  Martin  street  had  been  completed  between  the  points 
named,  in  accordance  with  the  terms  of  said  contract,  the 
said  board  accepted  the  same,  and  estimated  and  assessed 
against  the  lot  of  the  defendant  herein  the  sum  of  $109.56^ 
the  same  being  the  proportionate  part  thereof  of  the  cost  of 
said  work,  properly  assessable  against  said  lot;  that  the  de- 
fendant herein  has  never  paid  for  any  part  of  said  improve- 
ment, except  the  sum  of  three  dollars  credited  to  him  by  the 
plaintiff  herein,  for  work  done  upon  the  said  street. 

"10.  That  the  assessment  against  the  defendant's  lot 
amounted  to  eighty-three  cents  per  front  foot,  and  the  differ- 
ence between  the  value  of  the  work  as  done  by  the  plaintiff, 
and  what  it  would  have  been  if  done  as  required  by  the  con- 


116  SUPREME  COURT  OF  INDIANA, 


Jennings  v.  Fisher. 


tract,  aDiountod  to  twelve  and  one-half  cents  per  front  foot 
on  each  side  of  said  Martin  street^  making  a  difference  of 
$16.50  in  favor  of  defendant  herein. 

"As  a  conclusion  of  law  upon  the  foregoing  facts,  the  court 
is  of  the  opinion  that  the  plaintiff  is  not  entitled  to  recover, 
for  the  reason  that  no  certificate  of  the  election  of  the  board 
of  trustees  was  filed  in  the  office  of  the  clerk  of  the  Henry 
Circuit  Court  prior  to  the  letting  of  said  contract.*' 

It  is  manifest  that  the  trial  court  rested  its  conclusion  of 
Jaw  in  this  case  upon  the  provisions  of  section  3309,  R.  S. 
1881,  in  force  since  March  10th,  1873.  In  so  far  as  applicable 
to  this  case  this  section  provides  as  follows :  "And  it  shall  be 
the  further  duty  of  such  inspectors  to  make  a  certified  state- 
ment, over  their  own  signatures,  of  the  persons  elected  to  fill 
the  several  offices  in  said  town,  and  to  file  the  same  with  the 
clerk  of  the  circuit  court  in  the  county  thereof,  within  ten 
days  from  the  day  of  such  election.  And  no  act  or  ordi- 
nance of  any  board  of  trustees  chosen  at  such  election  shall 
be  valid  until  the  provisions  of  this  section  are  substantially 
complied  with." 

The  decision  of  the  court  below  proceeds  upon  the  theory 
that  the  action  and  proceedings  of  the  board  of  trustees,  in 
relation  to  the  improvement  of  Martin  street,  were  absolutely 
void,  because,  prior  to  the  passage  of  the  ordinance  and  the 
letting  of  the  contract  for  such  improvement,  the  certificates 
of  election  of  the  board  of  trustees  had  not  been  filed  with 
the  clerk  of  the  Henry  Circuit  Court.  We  are  not  inclined, 
however,  to  adopt  this  theory.  The  court  found  as  a  fiict  that 
the  certificates  of  the  town  elections  for  the  vears  1881  and 
1882  were  filed  by  the  inspectors  of  such  elections  with  the 
clerk  of  the  Henry  Circuit  Court,  on  the  9th  day  of  July, 
1883.  This  was  more  than  six  months  prior  to  the  com- 
mencement of  this  action.  Under  a  fair  construction  of  the 
statutory  provisions  above  quoted,  the  effect  of  such  filing  of 
the  certificates  of  the  town  elections  was  to  legalize  and  vali- 
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date  the  ordinance  of  the  board  of  trustees  for  the  improve- 
ment of  Martin  street,  from  the  time  of  its  passage,  and  the 
contract  of  the  board  with  the  appellant^  for  such  street  im- 
provement, from  the  time  of  its  execution.  The  ordinance 
and  contract  of  the  board  of  trustees  were  not  valid  until  the 
certificates  of  the  town  elections  were  filed  with  the  clerk  of 
the  Henry  Circuit  Court ;  but  when  such  certificates  were 
filed,  such  ordinance  and  contract  became  legal  and  valid  from 
the  time  of  their  inception,  and  not  merely  from  the  date  of 
such  filing.  This  seems  to  us  to  be  the  only  just  and  reason- 
able construction  of  the  section  of  the  statute  we  are  now  con- 
sidering ;  and  it  is  manifest  that  any  other  construction  of  the 
statutory  provision  quoted  than  the  one  here  given  might, 
and,  perhaps,  would  prove  disastrous  in  its  results,  not  alone 
to  the  town  of  Newcastle,  but  to  many  other  incorporated 
towns  within  this  State. 

Upon  the  point  under  consideration  this  case  can  be  easily 
distinguished  from  Dlnwiddie  v.  Board,  etc.,  37  Ind.  66,  for 
in  the  case  cited  it  appeared  that  the  inspectors  of  the  town 
election  had  not,  at  any  time,  filed  with  the  clerk  of  the  proper 
circuit  court  the  certified  statement  of  such  election  required 
by  the  statute.  But  it  must  be  conceded  that  the  construe- 
tion  we  have  placed  upon  the  statutory  provisions  quoted  can 
not  well  be  reconciled  with  some  of  the  expressions  used  in 
the  opinions  of  the  court  in  Town  of  Ligonier  v.  Ackermariy 
46  Ind.  552  (15  Am.  R.  323),  and  PraU  v.  Luther,  45  Ind. 
250.  The  cases  last  cited,  so  far  as  they  may  be  in  conflict 
with  the  case  in  hand,  must  be  regarded  as  overruled. 

Upon  the  facts  specially  found,  we  think  the  court  should 
have  stated  as  its  conclusions  of  law,  that  the  appellant  was 
entitled  to  recover  the  full  amount  of  his  assessment  against 
the  appellee  and  his  lot,  less  the  sums  due  the  latter  for  work 
done  and  for  the  difference  in  value  between  the  material  con- 
tracted for  and  that  actually  used  in  the  construction  of  the 
street,  with  the  proper  computation  of  interest. 

The  judgment  is  reversed,  with  costs,  and  the  cause  is  re- 
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manded,  with  instructions  to  the  court  to  set  aside  its  conclu- 

« 

sion  of  law,  and  in  lieu  thereof  to  state  its  conclusion  of  law 
in  accordance  with  this  opinion,  and  render  judgment  ac- 
cordingly. 
Filed  Sept.  22,  1885. 


No.  12,282. 

The  State  v.  Rowe  et  al. 

Becoonizance. — Forfeiture, — Surrender  of  Principal  by  Bail  before  Final  Judff' 
ment. — GontiituHonal  Law, — Oase  Distinguished, — Section  1718,  B.  S.  1881, 
which  provides  that  "  The  bail,  at  anj  time  before  final  judgment  against 
him  upon  a  forfeited  recognizance,  may  surrender  his  principal  in  open 
court  or  to  the  sheriff,  and,  upon  payment  of  such  costs  as  the  court  may 
adjudge  to  be  paid  by  him,  may  thereupon  be  discharged  from  any  further 
liability  upon  the  recognizance,"  is  constitutional.  BuUer  ▼.  States  97 
Ind.  373,  distinguished. 

Same. — Bemission  of  Fines  and  Forfeitures  by  Oovemor, — Section  17,  of  arti- 
cle 5,  of  the  State  Constitution,  investing  in  the  Governor  "  power  to  re- 
mit fines  and  forfeitures,'^  has  reference  to  fines  and  forfeitures  which 
have  been  adjudged,  while  section  1718  relates  to  the  discharge  of  lia- 
bility before  judgment. 

From  the  Pike  Circuit  Court. 

F.  T.  Hord,  Attorney  General,  and  W.  B.  Hord,  for  the  State. 

Mitchell,  C.  J. — The  State  of  Indiana  presents  a  ques- 
tion for  our  decision  involving  the  constitutionality  of  section 
1718,  R.  S.  1881. 

This  section  relates  to  the  surrender,  by  his  bail,  of  one 
who  is  under  recognizance  to  answer  a  criminal  charge  after 
forfeiture  and  before  final  judgment  on  such  recognizance.  It 
is  as  follows:  ^^  The  bail,  at  any  time  before  final  judgment 
against  him  upon  a  forfeited  recognizance,  may  surrender  his 
principal  in  open  court  or  to  the  sherifP,  and,  upon  payment 
of  such  costs  as  the  court  may  adjudge  to  be  paid  by  him, 
may  thereupon  be  discharged  from  any  further  liability  upon 
the  recognizance." 
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Bowe  had  been  recognized  by  a  justice  of  the  peace  to  ap- 
pear at  an  ensuing  term  of  the  Pike  Circuit  Court  to  answer 
a  criminal  charge.  Failing  to  appear,  his  recognizance  was 
forfeited,  as  well  against  himself  as  against  his  bail.  Subse- 
quently, he  was  taken  in  custody  by  his  bail  and  produced  in 
open  court  and  surrendered  pursuant  to  the  provisions  of  the 
statute  above  set  out.  The  court  thereupon  adjudged  against 
them  the  payment  of  the  costs  occasioned  by  the  forfeiture  of 
the  recognizance,  the  clerk's,  sheriflF's  and  prosecuting  attor- 
ney's costs,  and  the  costs  in  the  civil  suits  pending  for  the 
collection  of  the  recognizance,  and  upon  showing  that  such 
costs  had  been  paid,  an  order  was  entered  discharging  them 
from  fiirther  liability  on  the  recognizance.  • 

In  a  suit  to  recover  upon  the  forfeited  recognizance,  it  was 
held  as  a  conclusion  of  law  upon  the  facts  found,  that  the  dis- 
charge so  adjudged  was  valid  and  effectual  as  to  the  bail,  and 
from  this  judgment  the  State  appeals. 

The  contention  on  behalf  of  the  State  is  that  the  discharge 
by  the  court  is  in  effect  the  remission  of  a  forfeiture,  and  that 
nnder  section  17  of  article  6  of  the  Constitution  of  the  State 
of  Indiana,  the  Governor  is  invested  with  the  exclusive 
*^  power  to  remit  fines  and  forfeitures,"  and  that,  therefore, 
the  section  above  set  out  is  inoperative  and  void,  as  being  an 
attempt  to  invest  the  judicial  with  power  exclusively  com- 
mitted to  the  executive  department  of  the  government. 

The  case  of  Butler  v.  State,  97  Ind.  373,  is  relied  on  as  be- 
ing conclusive  of  the  question.  In  that  case,  the  validity  of 
section  1888,  R.  S.  1881,  which  authorizes  this  court  in  cer- 
tain criminal  cases  to  suspend  the  execution  of  sentence,pending 
an  appeal^  was  the  only  question  directly  involved.  It  was  there 
held  that  the  suspension  of  sentence  was  in  effect  a  respite  or 
reprieve,  and  that  the  power  to  grant  reprieves  was  by  the 
Constitution  exclusively  committed  to  the  executive,  and  that, 
being  so  committed,  the  Legislature  could  not  confer  it  upon 
the  court. 

Incidentally,  it  was  said  by  the  learned  judge  who  wrote 
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the  opinion,  that  section  1724,  under  which  it  had  been  held 
in  Stale  v.  Shideler,  51  Ind.  64,  and  StatCy  ex  reL,  v.  Speck,  20 
Ind.  211,  that  a  forfeiture  in  a  proper  case  might  be  remitted  by 
the  court,  w.as  obnoxious  to  the  same  objection  as  section  1888, 
and  the  ruling  in  the  cases  above  cited  was  disapproved. 

If  we  should  concede  that  what  was  said  in  respect  of  the 
pow^er  of  the  court,  under  section  1724,  was  properly  in  the 
line  of  the  case  there  in  judgment,  it  nevertheless  does  not 
affect  the  question  with  which  we  are  here  concerned. 

That  section  relates  to  the  remission  of  a  forfeiture  after 
judgment  on  the  forfeited  recognizance;  the  one  here  in  ques- 
tion concerns  the  manner  in  which  recognizors  may  satisfy 
and  discharge  the  recognizance  after  forfeiture  and  before  final 
judgment. 

That  it  is  competent  for  the  Legislature  to  prescribe  terms 
or  conditions  upon  which  the  court  may  adjudge  a  satisfaction 
of,  or  discharge  from,  a  forfeited  recognizance,  we  have  no 
doubt.  In  the  supposition  of  law,  the  principal  is  in  the 
custody  of  his  bail  from  the  time  recognizance  is  entered,  and 
they  are  responsible  for  his  appearance  until  discharged  ac- 
cording to  law.  The  recognizance  is  designed  as  a  means  of 
compelling  the  principal's  appearance  for  trial,  and  for  his 
submission,  if  found  guilty,  to  the  punishment  which  the  law- 
ordains  for  the  offence  for  which  he  has  been  put  under  re- 
cognizance. The  theory  of  the  law  is  that  although  the  prin- 
cipal has  escaped  from  the  custody  of  his  bail,  so  that  he  can 
not  produce  him  in  discharge  of  his  recognizance  according- 
to  its  terms,  yet,  inasmuch  as  the  State  prefers  that  the  crim- 
inal should  be  surrendered  for  trial  and  punishment  rather 
than  that  the  penalty  of  the  forfeited  bond  should  be  paid  into 
the  public  treasury,  it  says,  in  effect,  produce  the  criminal  in 
open  court  at  any  time  before  final  judgment,  pay  such  costs 
as  the  court  may  adjudge,  and  this  shall  be  accepted  in  dis- 
charge of  the  bond. 

The  sense  in  which  the  Governor  may  be  authorized  to  **  re- 
mit fines  and  forfeitures,"  is  that  he  may  release  or  absolve 
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the  person  against  whom  a  fine  or  forfeiture  has  been  adjudged, 
from  its  payment  after  judgment.  The  statute  here  in  ques- 
tion does  not  provide  for  absolution  from  an  adjudged  for- 
feiture. The  import  of  it  is  that  until  a  final  judgment  has 
been  pronounced  recognizors  may  discharge  the  liability  in- 
curred by  the  escape  of  their  principal  by  re-taking  and  sur- 
irendering  him  in  the  manner  prescribed,  and  paying  the  ad- 
judged costs. 

There  was  no  error  in  the  judgment  of  the  circuit  court, 
and  it  is  accordingly  affirmed. 

Filed  Sept.  22»  1885. 


No.  12,357. 

Rosenfeld  v.  The  Peoria,  Decatue  and  Evansville 

Railway  Company. 

Common  Carbikb. —  Railroad. — Contrad  Limiiing  Liability. —  Negligenee. — 
Fraud, — A  common  carrier  may,  by  contract,  limit  hi(»  liability  as  an 
insurer,  but  he  can  not  thus  relieve  himself  from  the  consequences  of 
his  own  negligence  or  fraud. 

Same,— -fVxin^  Value  of  Goods  by  Oarrier. —  When  Binding  upon  Shipper.— 
Burden  of  I^oqf. — In  order  that  a  common  carrier  may,  by  fixing  the 
▼alue  of  goods  received  for  transportation,  limit  his  liability,  he  must 
show  that  the  shipper  had  knowledge  of  such  fixing  of  value  and  for  a 
sufficient  consideration  consented  thereto,  or  that  his  statements  and 
conduct  justified  the  carrier  in  so  fixing  the  value. 

Same. — Bill  of  Lading. — StipuUUion  as  to  Measure  ofLiabilily. — Arbilrary  Fir- 
ing  of  Value  by  Oarrier. — Where  it  is  expressly  stipulated  in  a  bill  of  lad- 
ing that  '^  in  the  event  of  loss  or  damage  under  the  provisions  of  this 
agreement,  the  value  or  cost  at  the  point  of  shipment  shall  govern  the 
settlement  of  the  same,"  the  insertion  by  the  carrier,  without  the  knowl- 
edge or  consent  of  the  shipper,  of  almost  illegible  abbreviations  which 
are  interpreted  by  the  carrier  to  mean  "  Leaks  and  outs  excepted,  $20 
railroad  valuation,"  will  npt  bind  the  shipper,  and  he  may  recover  the 
actual  value  of  the  goods  at  the  point  of  shipment. 

From  the  Vanderburgh  Superior  Court. 

C  L.  Wedding,  for  appellant. 

C.  Denby  and  D.  B.  Kumler,  for  appellee. 
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ZoLLABS,  J. — Appellant  delivered  to  apjiellee  a  barrel  of 
whiskey  to  be  transported  and  delivered  to  James  O'Brien 
at  Litchfield,  Illinois.  It  was  never  delivered,  and  appellant 
brought  this  action  to  recover  its  value.  When  it  was  de- 
livered to  appellee,  appellant  received  from  its  agents  a  bill 
of  lading.  In  that,  there  is  a  statement  of  the  name  and 
residence  of  the  consignee,  and  a  description  of  the  article  as 
*^  1  b'U  whiskey,  of  400  pounds  weight."  Following  these 
statements  there  is  a  blank,  followed  by  printed  stipulations, 
one  of  which  reads  thus :  "  In  the  event  of  loss  or  damage 
under  the  provisions  of  this  agreement,  the  value  or  cost  at 
the  point  of  shipment  shall  govern  the  settlement  of  the 
same."  In  the  blank  there  are  letters  and  figures  which  wit- 
nesses say  are  "  L.  &  O.  Ex.  $20  R.  R.  vaL,"  but  they  are  so 
run  together,  and  illegible,  that  it  would  be  impossible  for 
any  one,  not  knowing  for  what  they  were  intended^  to  deci- 
pher them  all.  The  interpretation  of  these  characters,  as 
given  by  the  agents  of  the  railway  company  is,  ''  Leaks  and 
outs  excepted,  $20  railroad  valuation." 

The  contention  in  behalf  of  the  railway  company  is,  that 
because  of  those  characters  in  the  bill  of  lading,  appellant  is 
limited  in  his  recovery  to  f  20  and  the  interest  on  that  amount 
from  the  time  the  whiskey  should  have  been  delivered.  The 
court  below  adopted  this  theory,  rendered  judgment  for  the 
appellant  for  $21.40,  although  the  barrel  of  whiskey  was 
shown  to  have  been  worth  $96. 

On  the  other  hand,  appellant  contends  that  the  printed 
stipulations  as  to  the  amount  of  recovery  should  control,  and 
that  if  the  characters  in  the  blank  space,  with  the  interpreta- 
tion given  them  by  witness,  should  be  regarded  as  a  part  of 
the  contract,  it  would  be  such  a  contract  as  the  courts  should 
not  uphold.  Thus  we  have  the  questions  presented  by  the 
argument  of  counsel : 

First.  Can  a  railway  company  make  and  enforce  a  contract 
limiting  the  amount  of  recovery  against  it  for  the  loss  of  arti- 
cles received  by  it  for  transportation,  as  a  common  carrier  ? 
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Second,  Do  the  characters  in  the  blank  in  any  way  have 
the  force  and  effect  of  a  contract  binding  upon  appellant? 

These  in  their  order:  It  is  the  settled  law  of  this  State, 
abundantly  supported  by  authority  and  reason,  that  while 
common  carriers  may,  by  contract,  limit  their  liability  as  in- 
surers, they  can  not,  by  contract,  relieve  themselves  from  the 
consequences  of  their  own  negligence  or  fraud.  The  law  will 
not  allow  a  common  carrier  to  contract  to  be  safely  negligent 
or  dishonest.  Michigan  Southern,  etc.,  jB.  R.  Co.  v.  Heaton, 
37  Ind.  448  (10  Am.  R.  89) ;  Ohio,  etc.,  B.  W.  Co.  v.  Selby, 
47  Ind.  471  (17  Am.  R.  719) ;  St.  Louis,  etc.,  R.  W.  Co.  v. 
Smuck,  49  Ind.  302 ;  Adams  Express  Co.  v.  Fendrick,  38  Ind. 
150;  Indianapolis,  etc.,  R.  R.  Co.  v.  Allen,  31  Ind.  394.  See 
Lawson  Contracts  of  Carriers,  p.  31,  et  seq.,  and  the  numerous 
cases  there  cited. 

In  the  case  of  Railroad  Co.  v.  Lockwood,  17  Wall.  357, 
after  holding  that  common  carriers  can  not  contract  against 
their  liability  for  negligence,  the  court  reached  the  following 
conclusions : 

^^ First.  That  a  common  carrier  can  not  lawfully  stipulate  for 
exemption  from  responsibility  when  such  exemption  is  not 
just  and  reasonable  in  the  eye  of  the  law. 

"  Secondly.  That  it  is  not  j  ust  and  reasonable  in  the  eye  of  the 
law  for  a  common  carrier  to  stipulate  for  exemption  from  re- 
sponsibility for  the  negligence  of  himself  or  his  servants.^' 

Under  these  rules,  and  the  elaborate  reasoning  upon  which 
they  are  based,  may  common  carriers  arbitrarily,  or  by  con- 
tract, place  a  value  upon  articles  received  for  carriage,  and  in 
this  way  limit  the  amount  of  recovery  against  them  in  case 
of  loss?  If  they  may  contract  against  all  liability  for  loss  by 
means  other  than  their  own  negligence  or  fraud,  of  course 
they  may  contract  for  the  amount  of  recovery  in  such  cases. 
But  in  case  of  a  loss  through  their  negligence  or  fraud,  the 
same  reasons,  at  first  view,  would  seem  to  exist  against  con- 
tracts limiting  the  amount  of  recovery  as  exist  against  con- 
tracts for  total  exemption ;  and  hence  some  of  the  courts  have 


124  SUPREME  COURT  OF  INDIANA, 


Kosenfeld  t>.  The  Peoria,  Decatur  and  £vansville  Railway  Company. 

held  such  contracts  invalid.  Kansas  Gtyy  etc.,  R,  R.  Co,  v. 
Simpson,  30  Kan.  645  (46  Am.  R.  104) ;  United  States  Ex.  Co. 
V.  Bachman,  28  Ohio  St.  144;  Black  v.  Goodrich  Trans.  Co., 
bo  Wis.  319  (42  Am.  R.  713);  Moulton  v.  St.  Paul,  etc.,  R. 
W.  Co.,  31  Minn.  85  (47  Am.  R.  781). 

If,  without  any  representation  of  value  by  the  shipper,  or 
a  request  of  him  for  a  statement  of  value,  and  without  notice 
and  contract,  and  a  valuable  consideration,  the  carrier  should 
place  a  value  upon  the  articles  received  for  carriage,  that 
would  not  bind  the  shipper.  In  such  case,  he  would  clearly 
have  the  right  to  recover  the  full  value  of  the  articles  lost  by 
the  carrier. 

If,  on  the  other  hand,  for  the  purpose  of  getting  reduqed 
rates,  the  shipper  should  place  a  value  upon  the  articles  for 
carriage,  or  if  by  any  kind  of  artifice  he  should  induce  the 
carrier  to  place  a  lower  value  upon  the  articles,  and  thus  get 
reduced  rates,  it  seems  to  be  settled  by  the  weight  of  au- 
thority that  he  could  not  recover  beyond  the  value  so  fixed 
by  him,  or  the  value  which  by  deceit  he  caused  the  carrier  to 
fix.  To  hold  otherwise  would  be  to  enable  the  shipper  to 
take  advantage  of  his  own  wrong. 

Carriers  have  the  right  to  fix  their  charges  according  to  the 
value  of  the  article  to  be  carried.  The  greater  the  value  the 
greater  the  responsibility  and  liability  in  case  of  loss.  For 
assuming  these,  the  carrier  is  entitled  to  charge  increased 
compensation.  Lawsoh  Cont.  of  Carriers,  pp.  88,  89,  and 
cases  there  cited. 

If  the  shipper  may,  by  fiailse  statements  or  artifice,  deceive 
the  carrier  as  to  value,  and  thus  get  lower  rates,  and  still  re- 
cover from  the  carrier  the  full  value,  he  is  enabled  to  con- 
summate a  wrong  upon  the  carrier  which  should  not  be  sus- 
tained by  the  courts.  Chaves  v.  Lake  Shore,  etc.,  R.  R.  Co., 
137  Mass.  33  (50  Am.  R.  282) ;  Hart  v.  Pennsylvania  R.  R. 
Co.,  112  U.  S.  331. 

To  hold  the  carrier  liable  in  such  a  case  for  the  fall  value 
of  the  article  beyond  the  representation  of  the  shipper,  would 
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seem  to  be  neither  just  nor  reasonable;  and  if  neither  just 
nor  reasonable^  such  a  holding  is  not  demanded  by  any  con- 
siderations of  public  policy.  This  limited  liability  is  not  re- 
garded as  in  conflict  with  the  general  rule^  that  common  car- 
riers can  not  by  contract  limit  their  liability  for  loss  occurring 
through  their  negligence,  but  as  an  exception  to  it.  2  Qreenl.- 
Ev.,  section  215;  I-Awson  Cont.  of  Carriers,  p.  87,  and 
cases  there  cited ;  Story  Bailments,  sections  565,  567 ;  Cole 
V.  Goodwin^  19  Wend.  251. 

Another  rule  of  law,  that  seems  to  be  settled  by  the 
weight  of  authority,  is  that  if  the  carrier  claims  that,  by  con- 
tract or  the  misconduct  of  the  shipper,  his  common  law  lia- 
bility has  been  limited,  the  burden  is  upon  him  to  clearly 
show  it,  and  all  such  contracts  will  be  interpreted  most 
strictly  against  the  carrier. 

In  the  case  of  St.  Louis,  etc.,  R.  W.  Co.  v.  Smuck,  supra, 
this  court  said  :  '^  But,  in  our  opinion,  contracts  not  clear  in 
their  meaning,  by  which  common  carriers  seek  to  avoid  the 
responsibility  which  the  law  imposes  upon  them  as  such,  should 
be  construed  most  strongly  against  them."  Indianapolis,  etc., 
R.  R.  Co.  V.  Oox,  29  Ind.  360;  Lawson  Contracts  of  Con- 
mon  Carriers,  sections  135,  246,  and  cases  there  cited.  And 
so,  too,  that  carriers  may,  by  fixing  value,  limit  this  common 
law  liability,  it  must  be  shown  that  the  shipper  had  some 
kind  of  knowledge  of  such  fixing  of  value,  and  for  a  suffi- 
cient consideration  consented  thereto,  or  that  his  statements 
or  conduct  justified  the  carrier  in  so  fixing  the  value,  as  we 
have  before  stated. 

Tested  by  these  rules  of  the  law,  how  stands  the  case  be- 
fore us?  As  we  have  seen,  there  is  an  express  and  definite 
stipulation  in  the  bill  of  lading,  that  in  case  of  loss,  the  value 
or  cost  at  the  point  of  shipment  shall  measure  the  amount  of 
the  recovery.  To  overthrow  this  specific  stipulation,  appel- 
lee relies  upon  the  figures  and  letters  in  the  blank,  which, 
as  we  have  seen,  are  so  written  that  no  one  could  read  or  in- 
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terpret  them,  unless  he  had  previous  knowledge  of  their  im- 
port. Schouler  Bail.  Including  Carriers,  p.  468.  We  think 
that  it  would  not  be  reasonable  to  hold  that  these  shall  over- 
throw the  express  and  plainly  printed  stipulation  above  re- 
ferred to,  and  that  the  only  proper  and  reasonable  construc- 
tion of  the  contract  is,  that  it  fixes  the  amount  of  recovery 
in  case  of  loss  at  the  value  of  the  barrel  of  whiskey  at  the 
point  of  shipment. 

The  evidence  shows  that  the  agents  of  appellee  put  the 
letters  and  figures  upon  the  bill  of  lading  without  the  knowl- 
edge or  consent  of  appellant.  He  had  no  understanding  or 
knowledge  of  their  import,  except  what  they  of  themselves 
import,  and  that  was  practically  nothing.  He  made  no  rep- 
resentations as  to  the  value  of  the  barrel  of  whiskey,  nor  wa» 
he  asked  to  make  any. 

The  testimony  by  the  agents  of  appellee  tends  to  show  that 
less  freight  was  charged  than  would  have  been  charged  had 
the  value  been  stated  at  a  greater  amount ;  but  there  is  no 
evidence  that  appellant  was  a  party  to  such  an  arrangement, 
nor  that  he  had  any  knowledge  of  it.  There  is  evidence  that 
he  had  accepted  several  like  bills  of  lading  for  barrels  of 
whiskey  shipped,  but  they  of  themselves  would  not  furnish 
any  information  that  the  carrier,  by  such  letters  and  figures, 
was  limiting  its  liability,  first,  because  the  figures  and  let- 
ters could  not  be  intelligently  deciphered  by  the  shipper,  and 
second,  if  they  could,  they  would  not  be  sufficient  to  over- 
throw and  destroy  the  plainly  printed  stipulation  that  the 
damages  should  be  measured  by  the  value  at  the  point  of  ship- 
ment. We  do  not  regard  this  as  a  case  to  be  settled  upon  a 
conflict  of  the  evidence,  but  as  a  case  where  there  is  no  evidence 
at  all  to  bind  the  shipper  to  the  value  so  fixed  by  the  car- 
rier. For  these  reasons,  we  think  that  the  judgment  should 
be  reversed.  Other  questions  are  discussed  by  counsel,  but  it 
docs  not  seem  necessary  that  we  shall  now  decide  them. 

The  judgment  is  reversed  with  costs,  with  instructions  to 
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the  court  below  to  sustain  appellant's  motion  for  a  new  trial^ 
and  proceed  in  accordance  with  this  opinion. 
Filed  Sept.  24, 1885. 
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Woodward  v.  The  State. 

Gbimihal  Law. — EmhtaaUment. — IndidmenL^  Lottery  Ticket, — BansofBro^ 
eeuium, — An  indictment  for  embezzlement,  charging  that  the  defendant 
was  the  agent  and  employee  of  a  certain  person  **  for  the  purpose  of 
collecting  money  on  a  certain  lo.ttery  ticket,"  and  then  properly  charg- 
ing the  embezzlement  of  such  money,  but  not  more  particularly  describ- 
ing the  lottery  ticket,  is  sufficient  on  motions  to  quash  and  in  arrest  of  « 
judgment,  as  such  ticket  is  not  the  basis  of  the  prosecution. 

Same. — EmbezUing  Money  OofleUed  on  Lottery  Ticket.— Defence. — In  such  case^ 
it  is  no  defence  to  the  charge  of  embezzlement  that  the  pioney  feloni- 
ously converted  was  collected  on  a  lottery  ticket  issued  in  the  transac- 
tion of  an  unlawful  business. 

Same. — Indictment,— Certainty,— Under  section  1755,  R  S.  1881,  the  indict- 
ment is  sufficient  if  the  offence  charged  is  stated  with  such  a  degree  of 
certainty  that  the  court  may  pronounce  judgment,  upon  a  conviction, 
according  to  the  right  of  the  case. 

From  the  Marion  Criminal  Court. 

J.  L.  Mitchell  and  N.  C.  Carter,  for  appellant. 
F.  T.  Hord,  Attorney  General,  and  W,  B.  Hord,  for  the 
State. 

HoWK,  J. — The  appellant,  Woodward,  was  indict4»d,  tried 
and  convicted  for  the  crime  of  embezzlement,  as  charged  in 
the  second  count  of  the  indictment  against  him.  From  the 
judgment  of  conviction  he  has  appealed  to  this  court,  and  the 
only  errors  assigned  by  him  here  are  such  as  call  in  question 
the  sufficiency  of  the  facts  stated  in  the  second  count  of  the 
indictment  to  constitute  a  public  offence,  before  as  well  as 
after  verdict.     The  evidence  is  not  in  the  record. 

In  the  second  count  of  the  indictment  it  is  charged  ^^  that 
John  T.  Woodward,  on  the  17th  day  of  November,  A.  D. 
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1884,  at  and  in  the  county  of  Marion  and  State  of  Indiana, 
was  then  and  there  the  agent  and  employee  of  Jeremiah  Mil- 
ler for  the  purpose  of  collecting  money  on  a  certain  lottery 
ticket,  then  and  there,  and  by  virtue  and  en  account  of  such 
agency  and  employment  by  the  said  Jeremiah  Miller,  for  the 
purpose  aforesaid,  he,  the  said  John  T.  Woodward,  as  such 
agent  and  employee,  at  and  in  the  county  and  State  aforesaid, 
did  then  and  there  receive  and  take  into  his  possession  divers 
moneys,  bills,  notes.  United  States  treasury  notes,  national 
bank  notes,  gold  and  silver  coins,  nickel  and  copper  coins, 
current  money  of  the  United  States,  amounting  in  all  to 
twelve  hundred  dollars,  and  of  the  value  of  twelve  hundred 
dollars ;  a  more  particular  and  accurate  description  of  said 
moneys,  bills,  notes.  United  States  treasury  notes,  national 
bank  notes,  gold  and  silver  coins,  nickel  and  copper  coins  is 
to  the  said  jurors  unknown,  and  can  not  be  given  for  the 
reason  that  they  are  in  the  possession  of  some  person  or  per- 
sons to  said  jurors  unknown ;  said  moneys,  bills,  notes.  United 
States  treasury  notes,  national  bank  notes,  gold  and  silver 
coins,  nickel  and  copper  coins,  then  and  there  being  the  moneys, 
personal  goods  and  chattels  of  Jeremiah  Miller ;  and  he,  the 
said  Woodward,  on  the  day  and  year  aforesaid,  at  and  in  the 
county  and  State  aforesaid,  did  then  and  there  unlawfully, 
feloniously,  purposely,  knowingly  and  fraudulently  purloin, 
secrete,  embezzle  and  appropriate  to  his  own  use  all  of  said 
moneys,  personal  goods  and  chattels  aforesaid,  with  intent 
then  and  there  and  thereby  to  defraud  him,  the  said  Miller, 
out  of  said  moneys,  personal  goods  and  chattels,  contrary  to 
the  form  of  the  statute,"  etc. 

It  is  manifest  that  it  was  the  intention  of  the  State,  in  and 
by  this  second  count  of  the  indictment  against  the  appellant, 
John  T.  Woodward,  to  charge  him  with  the  commission  of 
the  crime  of  embezzlement,  as  the  same  is  defined  and  its 
punishment  prescribed  in  section  1944,  R.  S.  1881,  in  force 
since  September  19th,  1881.  In  this  section  it  is  provided  as 
follows : 
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"  Every  oflScer,  agent,  attorney,  clerk,  servant,  or  em- 
ployee of  any4)erson  or  persons,  or  corporation  or  association, 
who,  having  access  to,  control,  or  possession  of  any  money, 
article,  or  thing  of  value,  to  the  possession  of  which  his  or 
her  employer  or  employers  is  or  are  entitled,  shall,  while  in 
such  employment,  take,  purloin,  secrete,  or  in  any  way  what- 
ever appropriate  to  hLs  or  her  own  use,  or  to  the  use  of  others, 
or  knowingly  permit  any  other  person  to  take,  purloin^  secrete, 
or  in  any  way  appropriate  to  his  or  her  own  use,  or  to  the  use  of 
others,  any  money,  coin,  bills,  notes,  credits,  choses  in  action,  or 
other  property  or  article  of  value,  belonging  to  or  deposited 
with,  or  held  by  such  person  or  persons,  or  corporation  or  asso- 
ciation, in  whose  employment  said  officer,  agent,  attorney, 
clerk,servant,or  employee  may  be,8hall  be  deemed  guilty  of  em- 
beszlement,  and,  upon  co.nviction  thereof,  shall  be  imprisoned 
in  the  State  prison  for  not  more  than  fourteen  years  nor  less 
than  two  years,  fined  in  any  sum  not  more  than  one  thousand 
dollars  nor  less  than  one  dollar,  and  disfranchised  and  rendered 
incapable  of  holding  any  office  of  trust  or  profit  for  any  de- 
terminate period." 

In  section  1769,  R.  S.  1881,  of  the  criminal  code,  in  force 
Bince  September  19th,  1881,  it  is  provided  as  follows :  "  The 
defendant  may  move  to  quash  the  indictment  or  information 
when  it  appears  upon  the  face  thereof,  either  —  *  *  ♦ 

'^Second.  That  the  facts  stated  in  the  indictment  or  infor- 
mation do  not  constitute  a  public  offence.  *  *  * 

^^ Fourth.  That  the  indictment  or  information  does  not  state 
the  offence  with  sufficient  certainty." 

Upon  these  two  statutory  grounds  of  objection,  the  apj>el- 
lant's  counsel  earnestly  insist  that  the  criminal  court  erred  in 
overruling  both  the  motion  to  quash  the  second  count  of  the 
indictment  and  the  motion  in  arrest  of  judgment.  The  ques- 
tion for  our  decision  is  this :  Does  the  second  count  of  the  in- 
dictment state  sufficient  facts,  with  sufficient  certainty,  to 
constitute  a  public  offence?  As  bearing  upon  the  question  of 
Vol.  103.— 9 
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certainty,  section  1756,  R.  S.  1881,  of  the  criminal  code,  pro- 
vides as  follows:  "No  indictment  or  information  shall  be 
deemed  invalid,  nor  shall  the  same  be  set  aside  or  quashed, 
nor  shall  the  trial,  judgment,  or  other  proceeding  be  stayed, 
arrested,  or  in  any  manner  affected,  for  any  of  the  following 
defects:  *  *  *  * 

^^Siodh.  For  any  surplusage  or  repugnant  allegation,  when 
there  is  sufficient  matter  alleged  to  indicate  the  crime  and 
person  charged.  *  *  * 

^^  Tenth.  For  any  other  defect  or  imperfection  which  does 
not  tend  to  the  prejudice  of  the  substantial  rights  of  the  de- 
fendant upon  the  merits.'' 

As  to  the  degree  of  certainty  which  is  required  in  crim- 
inal pleading  by  our  code,  section  1755,  R.  S.  1881,  provides 
as  follows:  "The  indictment  or  information  is  sufficient,  if  it 
can  be  understood  therefrom —    *     *     * 

^^ Fifth.  That  the  offdnce  charged  is  stated  with  such  a  de- 
gree of  certainty  that  the  court  may  pronounce  judgment, 
upon  a  conviction,  according  to  the  right  of  the  case." 

The  chief  objection  urged  by  appellant's  counsel,  in  argu- 
ment, to  the  second  count  of  the  indictment  in  this  case,  upon 
the  ground  of  its  uncertainty,  is,  that  it  contains  no  certain 
or  definite  description  of  the  lottery  ticket  mentioned  therein. 
Of  this  objection,  counsel  say :  "  This  count  charges  that  the 
appellant  was,  at  a  certain  time,  the  'agent  and  employee  of. 
Jeremiah  Miller,  for  the  pur|)Ose  of  collecting  money  on  a 
certain  lottery  ticket.'  What  lottery  ticket?  No  number 
was  given,  and  no  reason  was  assigned  for  not  giving  the 
number.  Neither  is  it  stated  upon  what  lottery  scheme  the 
ticket  was  drawn,  nor  what  lottery  issued  the  ticket,  whether 
the  Louisiana,  Louisville  or  Vincennes  lottery.  Nor  does  it 
state  whether  Miller  was  the  owner  or  holder  of  the  ticket, 
or  to  whom  it  belonged ;  nor  is  there  any  reason  given  why 
these  facts,  as  to  the  number  of  the  ticket  and  the  name  of 
the  lottery  issuing  it,  are  not  set  out  in  the  indictment."    Ap- 
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pellant's  counsel  then  quote  from  Bicknell's  Crim.  Prac,  p. 
83,  as  follows:  "The  indictment,  or  information,  must  be 
such  that  the  defendant  may  know  exactly  what  he  is  to  an- 
swer, and  that  the  record  may  show  for  what  he  has  been  put 
in  jeopardy.  The  act,  or  instrument,  or  both,  constituting  the 
basis  of  a  prosecution,  should  be  described  with  certainty,  or 
if  not,  the  impossibility  of  so  describing  it,  should  be  stated, 
as  an  excuse  for  the  want  of  certainty."  Whitney  v.  State,  10 
Ind.  404. 

It  may  be  conceded  that  the  rules  of  criminal  pleading  and 
practice,  in  this  State,  are  correctly  stated  by  Judge  Bicknell^ 
in  his  excellent  treatise  on  Criminal  Practice;  but  those 
rules,  we  think,  can  have  no  possible  application  to  the  sec- 
ond count  of  the  indictment,  in  the  case  at  bar,  in  so  far  as  the 
description  of  the  lottery  ticket  therein  mentioned  is  con- 
cerned. It  can  not  be  said,  with  the  slightest  degree  of  legal 
accuracy,  that  the  criminal  charge  against  the  appellant,  in 
such  second  count,  is  predicated  upon  the  lottery  ticket  men- 
tioned therein,  or  that  such  lottery  ticket  constitutes  the  basis 
of  this  prosecution.  If  the  felonious  act,  chai'ged  against  the 
appellant,  had  immediate  connection  with  the  lottery  ticket, 
or  if  it  were  something  unlawfully  done  by  him  ef  or  con- 
cerning such  ticket,  then  the  rules  of  criminal  pleading,  in- 
voked by  appellant,  would  be  applicable,  and  it  might  well 
be  held  that  the  ticket  should  be  described  with  certainty. 

In  the  case  in  hand,  the  reference  to  the  lottery  ticket  in 
the  second  count  of  the  indictment  was  manifestly  made  for 
the  purpose  of  indicating  how  the  appellant,  as  the  agent 
and  employee  of  Jeremiah  Miller,  had  access  to,  control  and 
possession  of  the  money  of  Miller,  which,  it  was  charged,  he 
had  feloniously  embezzled  and  appropriated  to  his  own  use. 
No  criminal  act  was  charged  against  the  appellant,  in  the 
second  count,  in  connection  with  the  lottery  ticket,  and  there- 
fore it  was  not  necessary,  we  think,  that  such  ticket  should 
be  described  with  certainty.     Besides,  as  we  have  seen,  un- 
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der  section  1755  of  oar  criminal  code,  the  indictment  is  suf- 
ficient if  the  offence  charged  is  stated  with  such  a  degree  of 
certainty  that  the  court  may  pronounce  judgment,  upon,  a 
conviction,  according  to  the  right  of  the  case.  In  the  case 
before  us,  it  can  not  be  doubted,  as  it  seems  to  us,  that  the 
offence  of  embezzlement  is  stated  in  the  second  count  of  the 
indictment  with  such  a  degree  of  certainty  that  the  court 
could,  as  it  did,  upon  the  conviction  of  the  appellant,  pro- 
nounce the  right  judgment. 

It  is  further  claimed  by  appellant's  counsel  that  the  second 
count  of  the  indictment  was  bad,  both  on  the  motion  to  quash 
and  the  motion  in  arrest,  because  the  moneys  of  Miller,  which 
were  the  subject  of  the  embezzlement  charged,  were  shawn 
to  have  been  collected  on  a  lottery  ticket,  and,  as  lotteries 
were  prohibited  by  the  laws  of  this  State,  were  derived  from 
an  illegal  source.  This  position  can  not  be  maintained,  we 
think,  under  the  decisions  of  this  court.  United  States  Ex- 
press Co.  V.  Lucas,  36  Ind.  361 ;  Rothrock  v.  Perkinson,  61 
Ind.  39 ;  State  v.  Tumey,  81  Ind.  559.  In  the  case  last  cited, 
the  opinion  of  the  court  concludes  as  follows:  "In  such  a 
case,  it  seems  to  us  that  the  fact,  if  it  were  the  fact,  that  the 
appellee  received  such  money,  as  such  agent,  for  his  principal, 
the  association,  upon  an  illegal  consideration,  and  in  the  trans- 
action of  an  unlawful  business,  did  not  constitute  any  valid 
or  sufficient  defence  to  him,  the  appellee,  in  this  prosecution 
against  him  for  his  alleged  embezzlement  of  such  money." 

We  conclude,  therefore,  that  the  criminal  court  committed 
no  error  in  this  case,  in  overruling  either  appellant's  motion 
to  quash  the  second  count  of  the  indictment,  or  his  motion  in 
arrest  of  judgment. 

The  judgment  is  affirmed,  with  costs. 

Filed  Sept  24, 1885. 
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No.  12,296. 

Beow  V.  The  State. 

CbiminaIi  Law. — Selling  Intoxicating  Liquor  to  IntoxioaUd  Person. — Indict- 
menL — Quantity, — Under  section  2092,  R.  S.  1881,  an  indictment  charg- 
ing a  sale  of  intoxicating  liquor  to  a  person  who  is  in  a  state  of  intox- 
ication is  not  bad  because  it  fails  to  specify  the  quantity  of  liquor  so 
sold. 

Same. — Excuse  for  Sale  is  Mattel^  of  Defence. — If  a  sufficient  excuse  existed 
for  making  such  sale,  it  is  a  matter  of  defence. 

Same. — Knowledge  of  Intoxication. —  Evidence. —  Presumption. —  P'octice. — In 
such  case,  when  the  State  proves  the  sale,  and  thatthe  purchaser  was  at 
the  time  in  a  state  of  intoxication,  the  case  is  prima  fade  made  out, 
without  showing  that  the  defendant  knew  the  purchaser  was  intoxicated, 
as  the  law  will  presume  that  he  did  know  it. 

Same. — Notice. — Persons  entrusted  with  the  sale^of  intoxicating  liquor 
mast  take  notice  of  the  condition  of  those  who  apply  for  it. 

Same. — Evidence. — For  the  purpose  of  fixing  the  time  of  the  sale  and  to 
show  the  condition  of  the  prosecuting  witness,  it  is  not  error  to  allow  him 
to  testify  that  he  lost  his  money  on  the  occasion  of  the  sale. 

Same. — Miwonduct  of  Counsel  in  Argument. — Where,  in  a  prosecution  for 
selling  intoxicating  liquor  to  a  person  in  a  state  of  intoxication,  the 
prosecuting  attorney,  in   addressing  the  jury,  states,  among  other  re-  . 
marks  of  doubtful  propriety,  that  '^he  knew   personally  the  saloon- 
keeper in  this  case,  and  that  he  was  guilty  of  this,  and  he  was  sure  of  j 
other  crimes,''  it  is  error  for  the  court,  upon  request,  to  fail  to  instruct  , 
the  jury  to  disregard  such  improper  remarks. 

From  the  Benton  Circuit  Court. 

J.  T.  Broum  and  G.  H,  Stewart,  for  appellant.    . 
Jfr  H.  Walker,  Prosecuting  Attorney,  and  J.  H.  Phares,  for 
the  State. 

Mitchell,  C.  J. — The  first  question  presented  in  this 
record  relates  to  the  sufficiency  of  the  indictment.  This 
charges  that  the  defendant  did,  on  a  day  named,  "  unlawfully 
sell  to  one  Freeland  G.  Tubbs,  knowing  him  to  be  in  a  state 
of  intoxication,  a  certain  intoxicating  liquor,  at  and  for  the 
price  of  ten  cents,  he,  the  said  Freeland  G.  Tubbs,  being  then 
and  there,  at  the  time  said  intoxicating  liquor  was  sold  to  him 
as  aforesaid,  in  a  state  of  intoxication.'^ 
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The  insistence  of  the  appellant  is  that  the  indictment  is 
fatally  defective,  because  it  fails  to  charge  the  quantity  of 
liquor  sold,  and  that  it  was  less  than  a  quart. 

Section  2092,  R.  S.  1881,  makes  it  an  offence  to  sell,  barter 
or  give  away  any  intoxicating  liquor  to  any  person  who  is  in 
a  state  of  intoxication,  by  any  one  knowing  him  to  be  in  a 
state  of  intoxication. 

The  offence  is  j:)7'ima/acie  complete  under  this  statute,  when  1 
any  quantity  of  intoxicating  liquor  is  sold  to  an  intoxicated/ 
person  by  another,  who  knows  him  to  be  at  the  time  in  a  state! 
of  intoxication. 

It  does  not  follow  that  such  person  may  not  lawfully  pur- 
chase intoxicating  liquor,  even  from  a  person  who  knows  of 
his  intoxicated  condition,  provided  the  sale  is  made  in  good 
faith  and  for  a  lawful  purpose.  An  intoxicated  person  might 
purchase  intoxicating  liquor  for  medicinal  or  mechanical  pur- 1 
poses,  and  if  lawfully  sold  to  him  for  such  pur}K)ses  this  might, 
in  a  proper  case,  be  a  defence ;  but  as  all  such  sales  are  in  ap- 
parent violation  of  the  law,  the  excuse  for  making  them  must 
be  shown  by  the  defendant,  and  that  it  was  excusable  need 
not  be  negatived  in  the  indictment.  Payne  v.  State,  74  Ind. 
203. 

It  is  next  argued  that  the  verdict  is  not  sustained  by  the 
evidence.  All  that  can  be  said  at  this  point  is  that  the  evi- 
dence is  conflicting.  That  the  prosecuting  witness  Tubbswas 
intoxicated  nobody  denies ;  that  he  was  for  hours,  and  until 
a  late  hour  at  night,  in  the  appellant's  saloon,  is  not  denied. 
He  testified  unequivocally  that  he  purchased  during  his  stay 
eight  or  ten  drinks  of  whiskey,  which  he  says  he  drank  in 
the  saloon.  Some  of  it,  he  affirms,  was  purchased  from  the  de- 
fendant, and  some  from  his  clerk. 

Both  the  defendant  and  his  clerk  deny  having  sold  him 
any.  Both  testify  that  they  refused  to  sell  him.  Others  tes- 
tify, among  them  the  sheriff  of  the  county  and  his  deputy, 
that  they  were  present  part  of  the  time  and  saw  and  heard 
the  proprietor  refuse  to  sell  to  him.  Yet  the  jury,  under  proper 
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instructions,  found  against  the  defendant.     There  was  evi- 
dence to  support  the  finding. 

Counsel  for  appellant  argue  that  the  State  offered  no  evi- 
dence to  show  that  the  defendant  knew  that  the  prosecuting 
witness  was  intoxicated.  It  was  not  necessary.  When  the 
State  proved  the  sale,  and  that  the  purchaser  was  at  the  time 
in  a  state  of  intoxication,  the  case  was^nwMz/acie  made  out. 
When  the  fiict  of  intoxication  is  shown,  the  law  will  presume 
the  seller  knew  it.  Whether  an  individual  is  in  a  state  of 
intoxication  or  not,  is  a  fact  ordinarily  open  to  the  percep- 
tion of  others,  and  persons  entrusted  with  the  sale  of  intox- 
icating liquor  must  take  notice  of  the  condition  of  those  who 
apply  for  it.  If  the  degree  of  intoxication  should  be  so  slight 
as  not  to  be  noticeable  by  the  seller,  or  if,  on  account  of  con- 
cealment, deception,  or  any  other  peculiarity,  in  any  case,  it 
should  escape  detection,  although  reasonable  care  was  exer- 
cised, it  would  be  a  legitimate  defence  to  make  sucli  facts  ap- 
pear. Goetz  V.  State,  41  Ind.  162.  Besides,  the  defence  in 
this  case  was  not  rested  on  the  ground  of  the  defendant's  want 
of  knowledge,  but  upon  the  ground  that  no  sale  was  made,  im- 
pliedly, at  least,  for  the  reason  that  the  prosecuting  witness 
Avas  known  to  be  intoxicated. 

There  was  no  error  in  the  refusal  of  the  court  to  instruct 
as  requested  by  the  defendant,  that  the  State  must  prove  be- 
yond a  reasonable  doubt  that  the  defendant  knew  the  prose- 
cuting witness  was  in  a  state  of  intoxication  at  the  time  of 
the  sale.  The  instruction  was  not  correct  as  an  abstract  prop- 
osition, nor  was  there  any  evidence  to  which  it  was  applica- 
ble. Moreover,  the  instructions  given  are  not  in  the  record, 
and  for  that  reason  no  question  is  presented  in  respect  of 
that  complained  of.  For  the  purpose  for  which  it  was  avow- 
edly offered,  there  was  no  error  in  admitting  the  testimony 
of  the  prosecuting  witness,  to  the  effect  that  he  lost  his  money 
on  the  occasion  of  the  sale.  It  was  offered  for  the  purpose 
of  fixing  the  time,  and  to  show  the  condition  of  the  witness. 

A  bill  of  exceptions  in  the  record  discloses  that  during  the 
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closing  argument,  an  exception  was  taken  by  the  defendant 
to  the  action  of  the  court  in  refusing,  on  his  motion,  to  in- 
struct the  jury  to  disregard  certain  remarks  made  by  the  pros- 
ecuting attorney  in  his  address  to  the  jury.  The  statements 
objected  to  and  the  exception  are  stated  as  follows :  "  That 
saloon-keepers  always  had  a  gang  organized  to  swear  them 
through,  and  that  the  jury  should  not  believe  a  saloon-keeper 
under  oath ;  that  only  a  short  time  ago  a  saloon-keeper  had 
sold  liquor  to  a  man  and  made  him  drunk,  and  he  froze  to 
death;  that  all  saloon-keepers  were  alike,  and  that  they 
would  swear  to  lies;  that  he  knew  personally  the  saloon- 
keeper in  this  case,  and  that  he  was  guilty  of  this^  and  he 
was  sure  of  other  crimes ;  that  juries  were  too  much  in  the 
habit  of  letting  rum-sellers  go,  and  this  thing  must  stop; 
that  only  a  short  time  ago  a  saloon-keeper  down  in  Otter- 
bein,  in  this  very  county,  sold  liquor  to  a  man,  and  he  froze 
to  death,  and  if  the  defendant  was  acquitted,  he  would  go 
and  do  the  same  thing.''  Defendant,  by  his  counsel,  there- 
upon objected  to  all  of  such  statements,  and  defendant  moved 
the  court  to  restrain  counsel,  and  that  the  jury  be  instructed 
to  disregard  such  remarks,  but  the  court  passed  the  objection 
without  ruling  thereon,  to  which  action  of  the  court  the  de- 
fendant at  the  time  excepted.  These  remarks  and  the  ac- 
tion of  the  court  thereon  were  set  out  in  the  written  evidence^ 
and  assigned  as  one  of  the  grounds  for  a  new  trial. 

Whatever  may  be  said  concerning  the  propriety  of  so  much 
of  the  foregoing  speech  as  refers  to  persons  engaged  in  like 
business  with  that  of  the  defendant,  as  a  class,  or  of  the  refer- 
ence to  the  case  where  liquor  had  been  sold  to  a  man  who 
became  drunk  and  was  afterwards  frozen  to  death,  that  part 
of  it  in  which  the  State's  attorney  said  "  that  he  knew  per- 
sonally the  saloon-keeper  in  this  ease,  and  that  he  was  guilty 
of  this,  and  he  was  sure  of  other  crimes,"  was  such  a  palpa- 
ble abuse  of  the  privilege  of  counsel  as,  without  a  disregard 
of  all  rules  governing  the  fair  administration  of  justice,  can 
not  be  excused. 
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The  defendant,  as  was  his  right,  contested  the  question  of 
his  gailt.  In  this  contest,  it  was  incumbent  on  the  State  to 
establish  its  accusation  against  him  by  evidence  admitted 
through  the  legitimate  channel.  It  had  no  right  to  ask  for  a 
conviction  upon  assertion,  or  evidence  from  any  source  not 
thus  admitted.  Upon  the  evidence  as  it  stood,  it  was  not 
only  a  fair  question  of  debate,  but  a  question  for  fair  debate^ 
whether  the  defendant's  guilt  was  made  out,  and  it  was  in 
the  highest  degree  unfair  that  the  attorney  for  the  State  put 
the  weight  of  his  own  personal  knowledge  into  the  scale,  in 
the  manner  set  forth,  to  overbalance  the  defendant's  case. 

The  Ck)nstitution  guarantees  to  every  person  accused  of 
crime  the  right  to  meet  the  witnesses  against  him  '^  face  to 
&ce,"  but  this  guaranty  stands  for  nothing,  if,  after  the  evi- 
dence is  closed,  the  State  may  avail  itself  of  the  personal 
knowledge  of  the  prosecutor  concerning  the  defendant's  guilty 
not  only  of  that  but  other  crimes,  conveyed  to  the  jury,  ac- 
companied with  other  statements,  ingeniously  contrived  to  ex- 
cite their  prejudice  against  him.  If  a  conviction  is  had,  in 
any  case,  it  is  essential  that  it  shall  have  been  secured  accord- 
ing to  the  facts  in  the  case  legally  produced  to  the  jury, 
agreeable  to  established  rules  in  judicial  proceedings,  and  not 
by  methods  which  afford  the  accused  no  opportunity  of  meet- 
ing the  assertions  made  by  any  one  claiming  to  have  personal 
knowledge  of  his  character  or  guilt. 

From  the  brief  of  the  prosecutor,  which  lies  before  us,  we 
are  convinced  that  his  experience,  learning  and  ability  are 
such  that  a  resort  to  the  methods  employed  in  this  case  is 
entirely  unnecessary  to  enable  him  to  discharge  the  duties  of 
his  high  office  efficiently,  with  a  jealous  regard  for  the  rights 
of  the  State,  and  yet  with  due  respect  for  the  rules  of  law. 
This  fact  renders  the  abuse  of  his  privilege,  as  it  appears  in 
this  case,  all  the  more  inexcusable. 

The  application  of  the  rule  is  not,  as  he  forcibly  argues,  an 
abridgment  of  the  right  of  the  prosecutor  to  discuss  the  merits 
of  the  State's  case,  but  it  is  necessary,  in  order  to  preserve 
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the  rules  regulating  the  conduct  of  trial  in  courts  of  justice, 
and  the  benefit  of  an  impartial  trial  by  jury  to  the  accused. 
With  the  preservation  of  these  rules  and  the  maintenance 
of  this  right;  the  courts  and  their  officers  are  charged^  and  it 
must  be  insisted  upon  that  they  be  not  violated. 

For  the  error  of  the  court  in  failing  to  instruct  the  jury  to 
disregard  the  improper  remarks  of  counsel,  this  cause  is  re* 
versed. 

Filed  Sept.  23, 1885. 


No.  12,077. 

Nafe  r.  Letter. 

SuFREME  Court.— iVcujfific. — Cknue  for  New  Trial,^Amgnfnent  of  Error. — 
A  ruling  upon  a  motion  to  quash  a  writ  of  replevin  is  not  a  cause  for  a 
new  trial,  and,  to  present  a  question  as  to  such  ruling  to  the  Supreme 
Court,  an  independent  assignment  of  error  is  necessary. 

Statutory  Proceedikos.— /Sl(rid  Compbance  with  Statute  Neottnary, — In  all 
statutory  proceedings,  tx  parte  in  their  character,  a  strict  compliance 
with  the  substantial  provisions  of  the  statute  is  necessary  to  the  va- 
lidity of  such  proceedings. 

Animals. — Running  at  Larger  etc — Impounding. — Burden  of  Proof. — Under 
section  2639,  R.  S.  1881,  one  who  has  taken  up  and  seeks  to  detain  ani- 
mals until  certain  alleged  charges  are  paid,  must  show  affirmatively 
that,  at  the  time  he  took  up  and  impounded  such  animals,  they  were 
running  at  large  or  pasturing  upon  unineloaed  lands  or  public  commons 
of  the  township. 

8AME.--Cbmpeiwa<tt)n.— Par<ia%  Inclosed  Xond.— One  who  takee  up  and 
impounds  animals  found  running  at  large  in  his  pasture  only,  which  is 
partially  inclosed,  is  not  entitled  to  compensation. 

From  the  Fulton  Circuit  Court. 

J.  W.  Richel  and  E.  Myers,  for  appellant. 
M.  L.  Esmclcy  O.  W.  Holman  and  O.  F.  Montgomery,  for 
appellee. 

NiBLACK,  J. — ^On,  and  previous  to,  the  27th  day  of  May, 
1884,  Jacob  Leiter  and  James  H.  Nafe  were  the  owners  of, 
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and  resided  upon,  adjoining  farms  in  Rochester  township  of 
Falton  county,  in  this  State.  Leiter  was,  at  the  time,  the 
owner  of  a  lot  of  hogs,  consisting  of  five  sows  and  forty-five 
shoats.  On  the  morning  of  the  day  named,  Leiter  fed  his 
hogs  in  an  open  lot  on  his  farm,  which  communicated  with 
adjoining  lands.  About  ten  o'clock  of  the  same  day,  Nafe 
found  the  hogs  in  his  pasture,  which  constituted  a  partially 
inclosed  part  of  his  farm,  and  took  them  up  and  impounded 
them  in  a  lot  upon  his  farm.  On  the  same  afternoon,  Nafe 
.sent  a  written  notice  of  the  taking  up  and  impounding  of 
the  hogs  to  Leiter,  who,  before  the  close  of  the  day,  went  to 
Nafe's  house,  inquired  of  Nafe  the  amount  of  compensation 
he  required,  and  demanded  the  possession  of  the  hogs.  Nafe 
answered  evasively  as  to  the  matter  of  compensation,  and  re- 
fused to  surrender  the  property.  The  board  of  commissioners 
of  Fulton  county  had  previously  ordered  that  only  cows, 
heifers,  steers,  ewes  and  wethers  should  be  allowed  to  run  at 
large  in  Rochester  township.  Leiter  thereupon  commenced 
this  action  for  the  recovery  of  the  possession  of  the  hogs.  At 
the  proper  time,  Nafe  entered  a  special  appearance  to  the  ac- 
tion, and  moved  to  quash  the  writ,  upon  the  ground  that  it 
did  not,  in  at  least  one  substantial  respect,  comply  with  the 
provisions  of  section  1270,  R.  S.  1881,  but  his  motion  was 
not  sustained.  This  was  followed  by  a  verdict  and  judgment 
in  fevor  of  Leiter. 

The  objections  made  here  to  the  proceedings  below  are  only 
such  as  were  assigned  as  causes  for  a  new  trial,  and  upon 
which,  in  this  way,  questions  were  intended  to  be  reserved. 

The  first  cause  assigned  for  a  new  trial  w&s  the  refusal  of 
the  circuit  court  to  quash  the  writ,  and  a  carefully  prepared 
argument  has  been  submitted  in  support  of  the  claim  that  the 
writ  ought  to  have  been  quashed.  But  this  refusal  of  the  cir- 
cuit court  was  entirely  preliminary  to,  and  disconnected  with, 
the  trial.  The  motion  to  quash  the  writ  was  as  much  a  sep- 
arate and  distinct  proceeding  as  a  demurrer  to  the  complaint 
would  have  been,  or  as  is  a  motion  to  quash  an  indictment  in 
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a  criminal  prosecution.  Hence,  to  raise  any  question  in  this 
court  upon  the  overruling  of  the  motion  to  quash  the  writ, 
error  ought  to  have  been  directly  assigned  upon  that  proceed* 
ing  independently  of  anything  connected  with  the  trial ;  there 
is,  consequently,  no  question  before  us  upon  the  sufficiency^ 
of  the  writ. 

The  circuit  court,  upon  its  own  motion,  gave  to  the  jury 
seven  instructions  in  writing.  The  concluding  part  of  the 
fifth  instruction  was  as  follows :  ^'  If  the  hogs  were  running 
at  large,  it  made  no  difference  whether  they  were  on  defend- 
ant's  premises  or  not.  An  animal  can  not  (however)  be  said 
to  be  running  at  large  within  the  meaning  of  this  statute  *^ 
(section  2639,  R.  S.  1881),  ''if  it  should  happen  to  break  it& 
owner's  inclosure  without  his  knowledge  or  consent." 

The  sixth  instruction  reiterated,  substantially,  the  same  doc- 
trine, but  in  a  more  elaborate  and  somewhat  modified  form. 

The  seventh  instruction  told  the  jury :  "  If  you  find  that 
the  defendant  complied  with  the  law  in  taking  up  and  im- 
pounding the  hogs  in  dispute,  then  the  plaintiff,  immediately 
on  being  notified  that  they  had  been  taken  up  and  impounded,, 
had  the  right  to  redeem  them  immediately  after  receiving  no- 
tice that  they  had  been  taken  up  and  impounded,  and  to  take 
into  his  possession  and  control  the  hogs  s6  taken  up." 

The  defendant  asked  the  circuit  court  to  further  instruct 
the  jury  that  in  case  the  hogs  were  lawfully  taken  up  and 
impounded,  the  plaintiff  was  not  entitled  to  regain  possession 
of  them  until  he  either  paid  or  tendered  to  the  defendant  (1.50 
for  each  animal  for  every  day  the  hogs  continued  to  be  so 
impounded,  but  the  court  refused  to  instruct  the  jury  as  thus 
requested,  and  complaint  is  now  made  of  instructions  five, 
six  and  seven,  given  as  above,  and  of  the  refusal  to  give  this 
additional  instruction. 

Sections  2637  and  2638,  R.  S.  1881,  have  relation  to  the 
powers  and  duties  of  the  boards  of  county  commissioners  of 
the  several  counties  of  the  State  in  prescribing  what  kind  of 
animals  shall  be  allowed  to  run  at  large  in  the  different  town- 
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ships  of  their  respective  counties.  Section  2639  provides 
that,  '^  Whenever  any  animal  shall  be  found  running  at  large 
or  pasturing  upon  any  of  the  uninclosed  lands  or  public 
commons  of  any  township  in  any  county  in  this  State  which 
shall  not  be  specified  in  the  order  of  the  board  of  commis- 
sioners of  said  county,  as  in  the  preceding  sections  provided, 
to  have  the  right  to  so  run  at  large  or  pasture  thereon,  any 
person  being  a  resident  of  said  township  shall  be  authorized 
to  take  up  and  impound  said  animal  in  any  private  or  public 
pound  within  said  township/' 

Nafe's  defence  at  the  trial  was  that  he  found  the  hogs  run- 
ning at  large  within  the  meaning  of  the  foregoing  statute, 
and  that  he  was  hence  authorized  to  take  them  up  and  im- 
pound them  as  he  did;  that  having  had  the  right  to  take  up 
and  impound  the  hogs,  he  was  authorized  to  detain  them  un- 
til certain  alleged  statutory  charges  were  either  paid  or  ten- 
dered to  him. 

It  is  claimed  that  this  defence  was  fully  sustained  by  the 
evidence,  and  that  for  that  reason,  as  well  as  for  error  in 
giving  and  refusing  instructions,  a  new  trial  ought  to  have 
been  granted. 

It  is  a  well  recognized  rule  of  judicial  construction  that 
in  all  statutory  proceedings,  more  or  less  ex  parte  in  their 
character,  a  strict  compliance  with  the  substantial  provisions 
of  the  statute  is  necessary  to  the  validity  of  such  proceed- 
ings. James  v.  Fowler,  90  Ind.  563.  It  devolved,  therefore, 
upon  Nafe  to  show  affirmatively,  that,  at  the  time  he  took  up 
and  impounded  the  hogs,  they  were  running  at  large  or  pas- 
turing upon  unindosed  lands  or  public  commons  of  the  town- 
ship. This,  we  think,  he  failed  to  do.  He  was  the  only 
witness  who  testified  as  to  the  circumstances  under  which  the 
hogs  were  taken  up  and  impounded.  His  statement  on  that 
subject  was  as  follows :  "  The  hogs,  when  I  took  them  up, 
were  in  my  pasture  which  was  only  partially  inclosed ;  I  put 
them  in  my  back  barn  lot,  fifteen  rods  square;  the  hogs, 
when  I  took  them  up,  were  running  at  large."     This  state- 
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ment,  when  construed  in  the  light  of  all  the  evidence,  plainly 
implied  that  when  the  hogs  were  taken  up,  they  were  run- 
ning at  large  only  in  Nafe^s  pasture,  which  was  a  piece  of 
ground  sufficiently  inclosed  to  designate  it,  and  set  it  apart, 
as  a  pasture  either  belonging  to  or  under  the  control  of  Nafe. 
Lands  may  be  only  partially  inclosed,  and  yet  be  sufficiently 
inclosed  for  many  practical  purposes.  Partially  inclosed 
lands  can  not,  in  the  full  sense  of  the  term,  be  regarded  as 
uninclosed  lands.  It  became  incumbent  upon  Nafe  to  divest 
the  transaction  of  all  perplexing  obscurity,  since  he  had  as- 
sumed the  burden  of  proving  that  when  he  took  up  the  hogs 
they  were  running  at  large  upon  uninclosed  lands.  There- 
fore, as  we  construe  the  evidence,  it  fully  sustained  the  verdict. 

There  was  nothing  in  the  instructions,  given  and  objected 
to,  which  had  any  practical  application  to  the  case  really  pre- 
sented by  the  evidence  as  we  find  it  in  the  record.  The  jury 
were  evidently  not  misled  by  any  of  these  instructions.  We 
need  not,  therefore,  enter  into  any  discussion  of  the  abstract 
character  of  the  instructions  ao  given  and  objected  to. 

The  necessary  inference  from  what  we  have  already  said  is, 
that  Nafe  was  not  entitled  to  any  compensation  for  taking 
up  and  impounding  the  hogs.  The  circuit  court,  conse- 
quently, did  not  err  in  refusing  to  instruct  the  jury  on  the 
subject  of  his  supposed  right  to  compensation. 

The  judgment  is  affirmed,  with  costs. 

Filed  Sept.  25, 1885. 
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indictment  for  murder  may  be  sufficient  without  charging  the  defendant 
in  formal  terms  with  the  commission  of  an  assault  or  an  assault  and 
battery  on  the  body  of  the  deceased. 

Same. — BiU  tf  ExeepliaM. — Omission  of  Caption. — Repcrler^s  Manuscript  of 
.fibidenoe.— Where  abi}l  of  exceptions,  containing  the  official  reporter's 
long-hand  manuscript  of  the  evidence,  has  no  caption  or  preliminary 
statement,  but  it  appears  from  the  statement  signed  by  the  judge  and 
from  a  memorandum  of  the  clerk  preceding  and  his  certificate  follow- 
ing, that  such  manuscript  was  properly  incorporated  in  a  bill  of  excep- 
tions, such  evidence  is  a  part  of  the  record. 

Same. — SuppUmenUd  Motion  for  New  Trial  After  Final  Judgment, —  When 
Should  be  Entertained. — Discretion  of  ChwrL — It  is  within  the  discretion  of 
the  trial  court  during  the  term  to  entertain  a  supplemental  motion  for 
a  new  trial  after  final  judgment;  and  in  any  case  of  felony,  involving 
the  life  or  liberty  of  the  defendant,  such  motion,  when  founded  upon 
matters  occurring  after  final  judgment,  bearing  strongly  upon  the  guilt 
or  innocence  ot  the  defendant  and  supported  by  affidavits  filed  there- 
with, should  be  heard. 

Bame. — Material  New  Evidence. —  What  Sufficient  for  New  Trial — Confessions. — 
Where  a  conviction  for  murder  rests  on  the  evidence  of  one  jointly  in- 
dicted with  the  defendant,  a  subsequent  confession  by  such  witness 
which  destroys  his  previous  evidence  and  difiers  widely  from  his  pre- 
vious confessions,  and  materially  afiects  the  question  of  guilt,  is  a  suffi- 
cient cause  for  a  new  trial. 

From  the  Montgomery  Circuit  Court. 

W.  W.  Thornton,  D.  W.  Doty,  J.  M.  Seller  and  /.  W.  Wright, 
for  appellant. 

A.  B.  Anderson,  Prosecuting  Attorney,  G.  W.  Paul,  J.  E. 
Humphries,  M.  D.  White  and  W.  8.  Moffiit,  for  the  State. 

HowK,  J. — On  the  23d  day  of  February,  1885,  one  John 
W.  Coffey  and  the  appellant,  James  M.  Dennis,  were  jointly 
indicted  in  the  court  below  for  the  murder  of  one  James  Mo- 
Mullen.  The  indictment  was  in  two  counts.  The  defendants 
severed  in  their  defence,  and  the  appellant,  Dennis,  having 
pleaded  to  the  indictment  that  he  was  not  guilty  as  therein 
chai^d,  was  awarded  a  separate  trial.  The  issues  joined  as 
to  appellant  were  tried  by  a  jury,  and  a  verdict  was  returned 
on  the  22d  day  of  April,  1885,  in  substance  as  follows :  '*  We, 
the  jury,  find  the  defendant  James  Dennis  guilty  of  murder 
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in  the  first  degree^  as  charged  in  the  first  count  of  the  indict- 
ment^ and  fix  his  punishment  at  death.'' 

Over  the  appellant's  motions  for  a  venire  de  novo,  for  a  new 
trial,  in  arrest  of  judgment,  and  for  his  discharge  from  cus- 
tody, on  the  13th  day  of  May,  1885,  the  court  adjudged  on 
the  verdict  that  he  suffer  death,  and  from  this  judgment  he 
has  appealed  to  this  court.  Afterwards,  on  the  25th  day  of 
June,  1885,  before  the  expiration  of  the  time  allowed  ap- 
pellant in  which  to  prepare  and  file  his  bill  of  exceptions,  he 
appeared  in  open  court  at  the  same  term  thereof,  and  filed 
what  is  called  his  supplemental  motion  for  a  new  trial,  sup- 
ported by  affidavits.  Upon  a  hearing  had  of  this  motion,  it 
was  overruled  by  the  court,  and  appellant's  exceptions  were 
duly  saved  to  this  ruling. 

In  this  court,  appellant  has  assigned  a  large  number  of  er- 
rors on  the  record  of  this  cause,  and  the  questions  thereby 
presented  have  been  ably  and  exhaustively  discussed  by  coun- 
sel on  both  sides,  both  orally  and  in  written  and  printed 
briefs.  The  view  we  are  constrained  by  our  sense  of  judicial 
duty  to  take  of  this  case  will  render  it  unnecessary  for  us  to 
pass  upon  all  the  questions  discussed  by  counsel,  but  some  of 
those  questions  we  will  consider  and  decide. 

It  is  claimed  on  behalf  of  appellant  that  the  trial  court  erred 
in  overruling  his  motion  to  quash  each  count  of  the  indict- 
ment. In  the  state  of  the  record,  it  is  only  necessary  for  us 
to  consider  the  question  of  the  sufficiency  of  the  first  count 
of  the  indictment,  as  appellant  was  found  guilty  solely  of  the 
ofience  charged  in  that  count,  and  judgment  of  acquittal  of 
the  offence  charged  in  the  second  count  was  rendered  by  the 
court.  The  first  count  charged,  in  substance,  that  Coffey  and 
the  appellant,  "on  the  7th  day  of  January,  A.  D.  1885,  at 
said  county  and  State  aforesaid,  did  then  and  there  unlaw- 
fully, feloniously,  purposely,  and  with  premeditated  malice, 
kill  and  murder  one  James  McMuUen,  by  then  and  there, 
feloniously,  purposely  and  with  premeditated  malice,  strik- 
ing, bruising  and  mortally  wounding  the  said  James  McMul- 
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len  with  a  club,  of  which  morti^  wound  the  said  James  Mc- 
Mullen  then  and  there  died." 

The  first  objection  urged  to  this  count  of  the  indictment  is, 
that  it  is  not  charged  therein  that  the  defendants^  or  either 
of  them,  then  and  there  had  or  held  the  club  ^'  in  their  hands/' 
with  which  it  is  alleged  they  killed  and  murdered  McMuUen 
**by  striking,  bruising  and  mortally  wounding"  him.  There 
is  no  substance,  we  think,  in  this  objection.  It  is  true  that 
such  particularity  of  statement  is  found  in  the  old  common 
law  forms  of  indictments,  but  it  is  not  required,  we  think, 
under  our  criminal  code.  Dukes  v.  State,  11  Ind.  557.  When 
we  are  convinced  that  the  defendants  might  have  killed  and 
murdered  McMullen,  by  striking,  bruising  and  mortally 
wounding  him  with  a  club,  without  holding  the  club  in  their 
hands,  it  is  possible,  though  hardly  probable,  that  we  may 
change  our  opinion  on  this  question.  As  at  present  advised, 
we  must  hold  that  appellant's  first  objection  to  the  first  count 
of  the  indictment  is  not  well  taken. 

The  only  other  objection  pointed  out  to  the  first  count  by 
appellant's  counsel  is,  that  it  omits  to  charge  the  defendants, 
in  formal  and  express  terms,  with  the  commission  of  an  as- 
sault or  an  assault  and  battery  on  the  body  of  James  McMul- 
len. It  may  be  conceded  that  such  a  formal  charge  can  be 
fi»und  in  the  old  common  law  precedents  of  an  indictment  for 
murder.  In  this  State,  however,  this  court  has  given  its 
sanction  to  the  form  of  an  indictment  for  murder,  very  sim- 
ilar to  the  one  under  consideration,  and  which  contained  no 
express  charge  either  of  an  assault  or  an  assault  and  battery. 
Oordeli  v.  State,  22  Ind.  1 .  In  the  opinion  of  the  court  in 
the  case  cited,  the  indictment  is  copied  at  length  and  is  held 
to  be  sufficient.  To  the  same  efiect,  substantially,  are  the  fol- 
lowing cases :  VecUch  v.  State,  56  Ind.  584  (26  Am.  R.  44) ; 
Meiers  v.  State,  56  Ind.  336  ;   Wood  v.  State,  92  Ind.  269. 

In  the  case  in  hand,  the  first  count  of  the  indictment  charged 
the  defendants,  in  plain  and  unequivocal  language,  which 
Vol.  103.— 10 
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could  not  be  misunderstood,  by  any  man  of  common  unde^ 
standing,  with  the  intentional  and  unlawful  killing  of  James 
McMullen^  with  premeditated  malice,  and  we  think  it  was 
sufficient. 

The  important  and  controlling  questions  in  this  case  arise, 
as  it  seems  to  us,  under  the  alleged  errors  of  the  court  in 
overruling  the  original  and  supplemental  motions  of  the  ap- 
pellant for  a  new  trial.  It  is  insisted,  however,  by  counsel 
for  the  State,  that  this  court  can  not  consider  or  decide  any  of 
the  questions  arising  under  either  of  such  motions  for  a  new 
trial,  because,  they  say,  the  evidence  given  on  the  original 
trial  is  not  made  part  of  the  record  by  a  bill  of  exceptions. 
The  objection  urged  to  the  bill  of  exceptions  containing  such 
evidence  is  that  it  has  no  caption,  nor  preliminary  statement 
of  any  kind,  to  indicate  that  what  follows  was  the  evidence 
given  on  the  trial  of  the  cause.  The  evidence  was  taken 
down  by  the  official  reporter  of  the  court,  and  the  long- 
hand manuscript  of  such  evidence,  certified  by  such  reporter 
in  conformity  with  the  statute,  appears  in  the  transcript  be- 
fore us  without  prefatory  statement  of  any  kind,  except  an 
index  of  the  names  of  the  several  witnesses  examined  and  of 
the  page  on  which  the  testimony  of  each  witness  began.  Im- 
mediately preceding  this  manuscript  and  index  in  the  tran- 
script is  the  following  memorandum  of  the  clerk :  "  Be  it 
further  remembered  that  afterwards,  to  wit,  on  the  18th  day 
of  July,  1885,  the  said  defendant  James  Dennis,  by  his  said 
attorneys,  filed  in  the  office  of  the  clerk  of  said  Montgomery 
Circuit  Court  the  following  bill  of  exceptions,  namely." 

Immediately  following  the  certificate  of  the  official  re- 
porter, annexed  to  his  long-hand  manuscript  of  the  evidence^ 
is  the  following  statement,  signed  by  the  judge  of  the  trial 
court,  namely :  "And  this  was  all  the  evidence  given  in  the 
cause.  And  the  said  defendant  James  Dennis  now  tenders 
this,  his  bill  of  exceptions,  and  prays  that  the  same  may  be 
signed,  sealed  and  made  a  part  of  the  record,  which  is  ac- 
cordingly done  this  17th  day  of  July,  A.  D.  1885."     Then 
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follows  the  certificate  of  the  clerk,  under  his  hand  and  the 
seal  of  the  court,  to  the  effect  '^  that  the  above  and  foregoing 
is  the  original  long-hand  manuscript  of  the  evidence  in  the 
case  of  The  State  of  Indiana  v.  James  Dennis,  filed  in  my  of- 
fice on  the  18th  day  of  July,  1885,  and  that  the  same  was  at 
that  time  incorporated  into  a  bill  of  exceptions,  as  the  same 
now  appears." 

Upon  the  foregoing  statement  of  what  is  shown  by  the 
transcript,  upon  the  point  under  consideration,  we  are  of 
opinion  that  it  sufficiently  appears  that  the  long-hand  man- 
Ujscript  of  the  evidence  was  properly  incorporated  in  a  bill 
of  exceptions,  and  that  the  evidence  given  on  the  trial  of  the 
cause  is,  therefore,  a  part  of  the  record.  Sections  629  and 
1410,  R.  S.  1881 ;  Galvin  v.  State,  ex  rel,  56  Ind.  51. 

Something  has  been  said  in  argument  by  counsel  for  the 
State,  to  the  effect  that  the  filing  of  appellant's  supplemental 
motiop  for  a  new  trial,  after  final  judgment,  was  not  author- 
ized by  any  law  or  rule  of  practice.  Such  motion  was  filed 
during  the  same  term  of  court  at  which  final  judgment  was 
rendered,  and  such  motion  was  entertained  by  the  court,  and, 
after  a  hearing  thereon  upon  affidavits  and  oral  evidence,  was 
overruled  by  the  court,  all  without  objection  or  exception  on 
the  part  of  the  State,  so  far  as  we  can  find.  At  all  events, 
the  action  of  the  court  in  permitting  appellant  to  file  such 
motion  is  not  called  in  question  here  by  the  State  by  any  as- 
signment of  cross  error.  The  question,  we  think,  is  not 
properly  presented  for  our  decision.  But  if  it  were  we  would 
be  of  opinion  that  the  question  is  one  which  addresses  itself 
to  the  sound  discretion  of  the  trial  court,  and  that,  in  any 
case  of  felony,  invfclving  the  life  or  liberty  of  the  defendant, 
it  would  be  an  absolute  abuse  of  such  discretion  to  refuse  to 
entertain  a  supplemental  motion  for  a  new  trial,  founded  upon 
matters  occurring  after  final  judgment,  bearing  strongly  upon 
the  guilt  or  innocence  of  the  defendant,  and  reasonably  sup- 
ported by  the  affidavits  therewith  filed.  In  this  case,  the  sup- 
plemental motion  for  a  new  trial,  and  the  affidavits  and  oral 


148  SUPREME  COURT  OF  INDIANA, 


DeDDis  V.  The  State. 


evidence  introduced  on  the  hearing  thereof,  are  incorporated 
in  a  separate  bill  of  exceptions,  which  is  properly  in  the  rec- 
ord. There  is  no  error  in  the  action  of  the  court  in  enter- 
taining appellant's  supplemental  motion,  of  which  the  State 
can  be  heard  to  complain. 

Having  now  disposed  of  the  State's  objections  to  the  record 
of  this  cause,  we  pass  to  the  consideration  of  the  appellant's 
case,  as  the  same  is  presented  in  the  transcript  before  us,  upon 
the  evidence  introduced  as  well  after  as  before  final  judgment. 

James  McMullen  and  his  wife,  in  the  early  part  of  Jan- 
uary, 1885,  were  the  only  occupants  of  a  small  farm-house  of 
two  rooms,  remote  from  any  city,  town  or  village,  in  the 
county  of  Montgomery.  ISsrly  in  the  morning  of  the  8th 
day  of  January,  1885,  it  was  discovered  that,  during  the  pre- 
ceding night,  this  farm-house  had  been  consumed  by  fire.  In 
the  ashes  and  embers  of  the  bqrned  house,  there  were  found 
in  the  east  room  the  skeleton  and  remains  of  James  McMul- 
len, and  the  skeleton  and  remains  of  his  wife  in  the  west 
room.  The  indications  were  that  both  of  them  had  been 
murdered,  McMullen  before  he  had  prepared  to  retire  for  the 
night,  and  his  wife  after  she  had  disrobed  herself  of  outside 
garments  preparatory  to  her  retiring,  and  that  the  house  had 
been  partially  robbed  of  its  contents  before  it  had  been  set 
on  fire.  Of  course,  the  entire  neighborhood  was  at  once 
aroused,  and  steps  were  promptly  taken  to  discover  the  per- 
petrator of  the  atrocious  crime.  Almost  immediately,  sua- 
picion  pointed  to  John  W.  Coffey,  the  co-defendant  of  the 
appellant  in  the  indictment  in  this  case,  as  a  guilty  actor  in 
the  murder  of  the  McMuIlens,  and  in  the  felonious  burning 
of  their  little  home.  Coffey  was  prom|)tly  arrested,  and  as 
promptly  confessed  that  he,  and  he  alone,  was  guilty  of  the 
murdef  of  the  McMuUens,  and  that  he,  and  he  alone,  had 
eommitted  the  bodies  of  his  murdered  victims  to  the  flames, 
by  setting  on  fire  their  dwelling-house. 

Within  a  week  after  the  murder  of  the  McMuUens,  at  the 
coroner's  inquest  upon  their  remains,  Coffey  was  examined 
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under  oath,  as  a  witness,  by  and  before  the  coroner  of  Mont- 
gomery county.  His  testimony  was  reduced  to  writing,  in  a 
narrative  form  ;  and,  "  after  it  was  written,  it  was  read  over 
to  him,  and  he  was  asked  if  that  was  correct,  and  he  said  it 
was.  He  was  asked  if  there  was  anything  more  he  wished  to 
say,  and  he  said  not  that  he  knew  of.^'  Coffey  then  sub- 
scribed his  name,  in  his  own  proper  hand,  to  the  written  nar- 
rative of  his  testimony  as  taken  by  the  coroner.  This  writ- 
ten narrative  of  Coffey's  testimony  was  offered  by  appellant 
and  admitted  in  evidence,  without  objection  by  the  State,on 
the  trial  of  this  cause,  and  is  properly  in  the  record.  This 
written  narrative  may  properly  be  called  Coffey's  first  con- 
fession, made  within  four  days  after  the  murder  of  the  Mc- 
Mullens,  when,  it  may  be  supposed,  every  act  and  circum- 
stance of  the  horrible  crime  were  fresh  in  his  recollection. 
The  narrative  is  entirely  too  long  to  be  copied  in  this  opinion, 
but  we  may  say  generally  that  it  gives  in  detail  every  par- 
ticular of  the  double  murder  he  had  committed,  of  his  search 
for  money  and  other  plunder,  and  of  his  setting  fire  to  the 
house  wherein  were  the  bodies  of  the  murdered  McMullens. 
In  this  narrative  Coffey  says:  "No  one  was  connected  with 
me  in  the  aflair.  I  was  alone,  and  no  one  knew  my  inten- 
tions. When  I  left  John  Fritz's  house  in  the  evening,  I  went 
on  purpose  to  McMullens'  to  do  what  I  did.  It  came  on  me 
all  of  a  sudden  at  Fritz's  house.  My  purpose  was  to  get 
money." 

When  Coffey  made  this  confession  before  the  coroner,  and 
it  became  generally  known,  there  were  many  persons  who  be- 
lieved, or  professed  to  believe,  that  he  alone  did  not  commit 
the  murder  of  the  McMullens,  but  that  he  must  have  had  ac- 
complices, or  have  been  aided  and  abetted  by  others  in  the 
commission  of  the  crime.  This  is  abundantly  shown  by  Cof- 
fey's own  testimony  on  the  trial  of  this  cause.  These  persons 
diligently  pressed  Coffey  to  make  a  further  confession,  and  to 
tell  who  helped  him  in  the  commission  of  the  crime,  and  sug- 
gestions were  made  to  him  of  this  one  or  that  one,  and, 
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among  others,  of  Dennis,  the  appellant,  with  inquiries  as  to 
whether  or  not  the  person  named  was  not  with  him  when  the 
crimes  were  committed.  All  this  was  done  notwithstanding 
the  fact  that  in  his  testimony  before  the  coroner  Coffey  had 
solemnly  declared,  under  the  sanction  of  his  oath,  that  no  one 
was  connected  with  him  in  the  affiiir,  and  that  he  was  alone^ 
and  no  one  knew  his  intentions.  Under  such  pressure,  and 
with  such  suggestions,  Coffey  yielded  in  about  ten  days,  and 
made  what  is  called  his  second  confession,  implicating  the  ap- 
pellant, Dennis,  and  making  him  the  principal  in  the  murders 
and  arson  committed,  while  Coffey,  himself,  is  made  to  play 
only  a  secondary  part  in  the  terrible  tragedy. 

After  this  second  confession  was  made  by  Coffey,  the  in- 
dictment was  returned  in  this  case  against  him  and  the  ap- 
pellant jointly.  As  we  have  seen,  the  appellant,  Dennis,  was 
awarded  a  separate  trial,  and,  u|K)n  such  trial,  a  verdict  was 
returned  finding  him  guilty  of  murder  in  the  first  degree,  and 
assessing  his  punishment  at  death,  and  judgment  was  rendered 
accordingly.  It  is  insisted  very  earnestly  by  appellant's  coun- 
sel, that  the  verdict  of  the  jury  is  not  sustained  by  the  evi- 
dence ;  but,  in  the  view  we  take  of  this  case,  it  is  not  neces- 
sary for  us  to  consider  or  decide  this  question.  On  the  trial, 
the  principal  witness  for  the  State  and  against  appellant  was 
John  W.  Coffev,  who  testified  in  the  main  in  accordance  with 
his  second  confession,  that  he  and  appellant  committed  the 
murders  of  the  McMullens  and  the  arson  of  their  home,  but 
that  appellant  was  the  instigator  and  principal  actor  in  the 
commission  of  the  crimes,  while  he,  Coffey,  was  chiefly  a 
passive  looker-on.  It  is  to  be  observed  that  Coffey  is  the 
only  witness  who  claims  or  admits  that  he  has  any  personal 
knowledge  of  the  commission  of  the  murders  of  the  McMul- 
lens. From  our  examination  of  the  record  before  us,  we  feel 
justified  in  saying  that  the  verdict  of  guilty  against  appellant 
is,  and  must  be,  rest-ed  on  the  evidence  of  John  W.  Coffey, 
and  that  if  Coffey's  evidence  be  eliminated  or  obliterated  from 
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the  record,  there  is  no  case  lefl  against  the  appellant  for  the 
murder  of  James  McMuUen. 

This  brings  us  to  the  consideration  of  the  supplemental 
motion  of  the  appellant  for  a  new  trial,  and  of  the  evidence 
introduced  upon  the  hearing  of  that  motion.  This  evidence 
chiefly  consists  of  what  may  be  termed  the  third  confession 
of  John  W.  Coffey.  This  confession,  in  its  details,  is  widely 
different  from  either  of  his  previous  confessions,  and  from  his 
evidence  given  before  the  court  and  jury  on  the  trial  of  this 
cause.  In  this  third  confession  he  says,  in  substance,  that 
there  were  five  persons  in  all  who  went  to  the  home  of  the 
McMuUens  for  the  purposes  of  robbery  and  murder  on  the 
night  of  January  7th,  1885,  namely,  himself  and  appellant, 
Dennis,  Monday  Rankin,  John  Curtis  and  the  old  man  Ran- 
kin ;  that  when  they  got  to  the  house,  he,  Coffey,  stood  at  the 
gate  and  kept  watch;  that  old  man  Rankin  killed  the  Mc* 
Mullens  by  four  shots  from  a  navy  revolver ;  that  after  the 
McMullens  were  thus  killed,  they  all  joined  in  searching  the 
house,  old  man  Rankin  finding  (300  in  an  old  trunk ;  that 
they  bundled  up  feather  beds  and  clothes  in  three  bundles, 
^hich  they  carried  away  with  them ;  and  that,  afterwards, 
Monday  Rankin  and  John  Curtis  returned  to  the  house  and 
set  it  on  fire.  There  is  more  of  this  third  confession,  but  we 
have  set  out  enough  of  it  to  show  its  utter  inconsistency  with 
the  previous  confessions  of  Coffey,  and  with  his  testimony  on 
the  trial  of  this  cause.  The  evidence  in  regard  to  his  third 
confession  is  uncontradicted  by  any  testimony  offered  by  the 
State. 

It  is  claimed,  however,  on  behalf  of  the  State,  that  the  ev- 
idence of  the  third  confession  is  either  cumulative  or  im- 
peaching, and  that,  for  evidence  of  either  kind,  the  rule  is 
that  a  new  trial  will  not  be  granted.  Doubtless,  the  rule  of 
practice  is  correctly  stated.  But  the  evidence  we  are  now 
considering  is  not  cumulative  in  any  proper  sense,  because  its 
tendency  will  be  to  obliterate  or  destroy  the  previous  evi- 
dence of  John  W.  Coffey.     The  evidence  of  the  third  con- 
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fession  is  something  more  than  impeaching  evidence^  because^ 
if  believed  by  the  jury,  its  tendency  will  be  to  defeat  a  ver- 
dict for  the  State  on  the  indictment  in  this  case.  The  mate- 
riality of  the  evidence  of  the  third  confession  can  not  be 
doubted  or  denied,  and  it  is  impossible  for  the  courts  to  tell 
how  this  third  confession,  in  connection  with  Ck)ffey's  pre- 
vious confessions,  might  affect  the  jury ;  and,  in  such  a  case, 
we  understand  the  rule  to  be  that  a  new  trial  should  always- 
be  granted.  E^specially  should  this  rule  prevail  in  our  State, 
where,  by  the  fundamental  law,  it  is  expressly  declared  that 
*'  In  all  criminal  cases  whatever,  the  jury  shall  have  the  right 
to  determine  the  law  and  the  facts."  Section  64,  R.  S.  1881. 
3  Graham  &  Wat.  Ntfw  Trials,  pp.  1043  and  1044;  lAndley 
V.  State,  11  Tex.  Ct.  App.  283;  Oreen  v.  State,  17  Fla.  669. 

By  his  third  confession  Coffey  says,  in  substance  and  ef- 
fect, that  he  had  perjured  himself  in  each  of  his  previous  con- 
fessions and  in  his  testimony  on  the  trial  of  this  cause* 
We  are  met,  therefore,  with  this  question,  Ought  we  to  per- 
mit the  appellant,  who  has  been  convicted  upon  confessedly^ 
false  and  perjured  testimony,  to  suffer  the  extreme  penalty  of 
death  ?  With  a  just  sense,  we  hope,  of  our  official  duty,  we 
answer  this  question  in  the  negative. 

The  court  erred,  we  think,  in  overruling  the  supplemental 
motion  for  a  new  trial. 

The  judgment  is  reversed,  and  the  cause  remanded,  with 
instructions  to  sustain  the  supplemental  motion  for  a  new^ 
trial. 

Filed  Sept.  26, 1885. 


No.  12,116. 

Mills  et  al.  v.  Rosenbaum  et  al. 

Costs. — Counter-Claim, — Breach  of  Warranty. — Promissory  Note. — Contiderar- 
Hon. — Action  in  Cireuii  Court. — Recovery  of  Less  than  fSO, — In  an  action  in 
the  circuit  court  on  a  promissory  note  for  $125,  the  defendant  pleaded 
in  defence  that  the  consideration  of  the  note  was  the  price  of  a  horse^ 
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and  that,  by  reason  of  a  breach  of  the  warranty  under  which  the  sale 
was  made,  he  was  damaged,*  etc.  There  was  judgment  for  the  plaintiff 
for  less  than  $50. 

Hdd^  that  the  defendant's  pleading  was  a  counter-claim  (section  350,  B. 
S.  1881),  and  that  under  section  591,  R  S.  1881,  the  plaintiff  was  en- 
titled to  recover  costs. 

PliEABiNO.— Onmter-Obitm.— When  the  facts  averred  in  an  answer  present 
a  counter-claim,  the  fact  that  it  is  not  formally  pleaded  as  such  is  not 
material. 

From  the  Posey  Circuit  Court. 

A.  P.  Hovey  aud  O.  V.  Menzies,  for  appellants. 
TT.  P.  Edson  and  J.  W.  Frenchj  for  appellees. 

Mitchell,  C.  J. — The  only  question  presented  by  the 
record  before  us  relates  to  the  ruling  of  the  court  on  a  mo- 
tion to  tax  costs.  This  ruling  was  reserved  as  a  question  of 
law,  and  is  presented  by  bill  of  exceptions  as  provided  by 
section  630,  R.  S.  1881. 

The  complaint  was  upon  a  promissory  note  for  1(125,  exe- 
cuted by  Mills  &  Spencer  to  one  Tennison,  and  by  him  as- 
signed without  recourse  to  the  Rosenbaums.  One  paragraph 
of  the  answer  averred  that  the  consideration  of  the  note  was 
the  price  of  a  horse  sold  by  the  payee  to  the  makers ;  that 
the  sale  was  accompanied  by  a  warranty  that  the  horse  was 
sound  and  free  from  disease ;  that  at  the  time  of  the  sale  and 
warranty  the  horse  had  a  malady  which  affected  his  eyes; 
that  this  was  known  to  the  seller  and  unknown  to  the  pur- 
chaser, and  that,  from  the  disease  then  existing,  the  animal 
subsequently  became  totally  blind,  by  reason  of  which  he 
was  worth  $100  less  than  he  otherwise  would  have  been,  and 
that  by  reason  thereof  the  consideration  of  the  warranty 
fiiiled  to  the  amount  of  $100. 

There  was  a  verdict  for  the  plaintiffs  for  $47.04,  and,  over 
a  motion  to  tax  the  costs  to  the  plaintiffs,  there  was  judg- 
ment in  their  favor  for  the  amount  of  the  verdict  and  costs. 

Section  691,  R.  S.  1881,  provides  as  follows:.  "In  actions 
for  monev  demands  on  contract  commenced  in  the  circuit  or 
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superior  courts,  if  the  plaintiff  recover  less  than  fifty  dollars, 
exclusive  of  costs,  he  shall  pay  costs/ unless  the  judgment  has 
been  reduced  below  fifty  dollars  by  a  set-off  or  counter-claim 
pleaded  and  proved  by  the  defendant,  in  which  case  the  party 
recovering  judgment  shall  recover  costs."  Was  the  judgment 
reduced  below  $50  by  a  counter-claim?  Counsel  insist  that 
the  case  is  ruled  by  Moore  v.  Newlandy  90  Ind.  409.  That  was 
a  suit  to  recover  for  work  and  labor,  and  of  the  answers  filed 
it  was  said  by  Franklin,  C.  :  "  We  do  not  think  these  para- 
graphs of  answer  can  be  placed  under  the  head  of  counter- 
claim or  set-off.  Neither  of  them  claims  anything  due  the 
defendant,  or  that  he  has  sustained  any  damage  connected 
with  or  growing  out  of  the  cause  of  action,  in  reduction  of 
plaintifis'  claim."  This  can  not  be  said  of  the  defence  pleaded 
in  this  case,  the  gist  of  which  is,  that  by  reason  of  the  breach 
of  warranty  under  which  the  sale  was  made,  the  defendants 
were  damaged  in  the  sum  of  |100.  This  they  seek  to  re- 
coup from  the  plaintifis'  claim. 

Some  confusion  has  arisen  by  treating  defences  of  this 
character  as  failure  of  consideration.  They  are,  on  the  con- 
trary, of  the  very  essence  of  a  counter-claim,  the  statutory 
definition  of  which  is  "  any  matter  arising  out  of  or  con- 
nected with  the  cause  of  action  which  might  be  the  subject 
of  an  action  in  favor  of  the  defendant,  or  which  would  tend 
to  reduce  the  plaintiff's  claim  or  demand  for  damages."  Sec- 
tion 350,  R.  S.  1881. 

What  was  embraced  in  a  statutory  counter-claim  was  con- 
sidered  in  Standley  v.  Northwestern  3L  L.  Im,  Co.,  95  Ind. 
254,  where  it  was  shown  that  counter-claim  under  the  code 
includes  the  element  of  recoupment. 

When  the  facts  averred  in  an  answer  present  a  counter- 
claim, the  fact  that  it  was  not  formally  pleaded  as  such  can 
make  no  difference.  It  will  be  judged  by  what  it  is,  and  not 
by  what  it  is  called.  Fuller  v.  Curtis,  100  Ind.  237  (50  Am. 
R.  786). 

The  facts  set  up  in  the  answer  in  this  case  are  connected 
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^vith  the  cause  of  action.  They  might  have  been  the  sub- 
ject of  an  independent  action  in  favor  of  the  defendants^ 
and  they  did  tend  to  reduce  the  plaintiffs'  claim.  The  de- 
mand set  up  by  the  plaintiffs  in  their  complaint^  and  the  cross 
claim  of  the  defendaniv,  pleaded  in  their  answer^  both  spring 
out  of  the  same  transaction^  which  upon  the  complaint  and 
answer  is  opened  up  for  the  purpose  of  settling  the  mutual 
claims  of  the  parties  thereunder. 

Pleaded  by  way  of  answer^  the  counter-claim  can,  of  course, 
in  no  case  authorize  a  judgment  for  the  defendant,  except  as 
the  statute  may  regulate  the  judgment  for  costs. 

Judgment  affirmed,  with  costs. 
Filed  Sept  24, 1885. 


No.  11,764. 

Lotz  v,  Scjott  et  al. 

SviDEHCE. — Eeperi, — Hypothdieal  Ckue. — Where  a  hypothetical  case,  cov- 
ering the  leading  facts  testified  to,  and  practically  admitted,  is  stated  to 
a  witness  shown  to  be  an  expert,  his  opinion,  based  on  sach  hypothetical 
case,  is  proper  evidence. 

Same. — Damages. — Adjoining  Oument. — In  an  action  for  damage  to  the  wall 
of  a  building,  caused  by  the  drippings  from  the  eaves  of  an  adjoining 
house,  evidence  that  the  bad  condition  from  dampness,  if  such  was  their 
condition,  of  other  brick  walls  in  the  immediate  vicinity,  against  which 
there  were  no  drippings  from  the  eaves  of  adjoining  houses,  is  admis- 
sible. 

£sTOPFEi#. — Adjoining  Buildings. — Damages. — Where  the  owner  of  a  build- 
ing extends  his  building  over  onto  an  adjoining  lot,  on  which  a  house 
is  already  standing,  such  owner  will  not  be  heard  to  complain  that  his 
neighbor's  house  is  too  close,  or  in  injurious  proximity  to  his  building. 

From  the  SilUivan  Circuit  Court. 

J.  T.  Hays,  H.  J.  Hays,  W.  8.  Maple,  W.  C.  Hultz  and  J. 
<7.  Chaney,  for  appellant. 

8.  C.  OotUson,  J".  8.  Bays  and  /.  C.  Bays,  for  appellees. 

XiBLACK,  J. — The  controversy  which  resulted  in  the  bring- 
ing of  this  action  arose  out  of  substantially  the  following  state 
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of  iacts :  In-lot  No.  45,  of  the  town  of  Sullivan,  in  this  State^ 
fronts  on  the  north  side  of  the  public  square  of  that  town* 
Some  time,  perhaps  several  years,  previous  to  1863,  a  frame 
house,  about  forty  feet  long  and  twelve  feet  high,  was  built 
on  a  subdivision  of  that  lot.  This  subdivision  fronts  twenty 
feet  on  the  public  square,  and  its  west  line  runs  back  parallel 
with,  and  twenty  feet  west  of  the  east  line  of  the  lot.  The 
frame  house  had  a  shingle  roof,  sloping  east  on  one  side 
and  to  the  west  on  the  other,  and  did  not  cover  all  the  sub- 
division of  the  lot  on  which  it  was  erected.  There  was  an 
open  space  of  several  inches  between  the  west  wall  and  the 
west  line,  so  that  the  drip  from  the  eaves  on  t)ie  west  side  fell 
upon  this  open  space,  that  is  to  say,  upon  the  strip  of  ground 
upon  which  the  house  was  so  erected.  In  1863,  Lotz,  the 
appellant,  became  the  owner  of  this  frame  house  and  strip  of 
ground,  and  so  continued  to  be  at  the  time  of  the  commence- 
ment of  this  suit.  In  1871,  another  person  built  a  brick 
house,  about  sixty-five  feet  long  and  thirty  feet  high,  with 
the  roof  sloping  to  the  north,  on  a  subdivision  of  the  above 
named  in-lot  No.  45,  adjoining  and  immediately  west  of  the 
subdivision  upon  which  the  frame  house  stood.  The  east 
outside  wall  of  a  brick  building  previously  erected,  and 
known  as  the  Draper  building,  constituted  the  west  wall  of 
this  new  brick  building.  Early  in  the  year  1881,  the  appel- 
lees, Charles  Scott  and  Cynthia  A.  Carrithers,  became  the 
owners  of  the  new  brick  house  in  question,  the  east  wall  of 
which  was  afterwards  ascertained  to  be,  on  the  west,  or  inside 
and  lower  part,  in  a  damp,  damaged  and  generally  bad  con- 
dition as  the  result  of  an  apparent  flow  or  accumulation  of 
water  from  some  source.  The  appellees,  claiming  that  this 
damp  and  damaged  condition  of  this  east  wall  resulted  from 
the  drippings  from  the  adjacent  eaves  of  the  frame  building, 
commenced  this  suit  against  Lotz,  as  its  owner,  for  damages, 
and  for  an  injunction  to  restrain  him  from  permitting  the 
water  to  drip  from  the  eaves  of  his  house,  to  the  injury  of 
the  appellees'  building. 
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A  temporary  restraining  order  was  granted^  but  before  the 
cause  came  on  for  trial  the  frame  building  burned  down.  The 
circuit  court,  after  hearing  the  evidence,  made  a  finding  for 
the  appellees,  assessing  their  damages  at  twenty  dollars,  and 
rendered  judgment  accordingly. 

Questions  were  reserved  below  upon  the  sufficiency  of  the 
evidence  to  sustain  the  finding,  as  well  as  upon  the  admission 
and  exclusion  of  evidence.  The  damp  and  damaged  condi- 
tion of  the  wall  was  a  practically  admitted  fact  at  the  trial. 
All  the  witnesses  who  had  examined  it  testified  to  the  wet  and 
rotten  condition  of  the  plastering  and  papering  in  certain 
places.  Some  of  the  witnesses  held  and  advocated  conflicting 
theories  as  to  where  the  water  came  from  which  inflicted  the 
injuries  complained  of. 

The  theory  of  the  defence  was  that  the  water  came  from 
the  ground  below  in  which  the  foundation  of  the  wall  was 
laid. 

One  Hubbard  was  called  ajs  a  witness  by  the  appellant.  He 
testified  that  he  had  been  a  bricklayer  and  plasterer  for  thirty 
years  continuously ;  that  he  was  one  of  the  contractors  who 
had  built  the  house  belonging  to  the  appellees;  that  he  had 
also  helped  build  all  of  the  walls  except  two  of  the  six  build- 
ings immediately  west  of  the  Draper  building;  that  when  he 
and  his  co-contractot  caused  the  ground  to  be  excavated  for 
the  foundations  of  the  north,  east  and  south  walls  of  the  ap- 
pellees' building,  water  came  out  from  under  the  Draper 
building,  and  those  other  buildings  west,  and  filled  up  the 
excavations,  so  that  the  foundations  of  these  walls  had  to  be 
laid  in  water. 

A  hypothetical  case,  covering  the  leading  facts  testified  to, 
and  practically  admitted,  as  above,  was  stated  to  the  witness, 
upon  which  his  opinion  was  asked  as  to  what  produced  the 
dampness  on  the  west,  or  inside  of  the  wall  of  which  the  ap- 
pellees complained.  This  question  was  accompanied  by  a 
statement  that  the  appellant  expected  to  prove  by  the  witness 
that  in  his  opinion  the  dampness  came  from  below,  and  not 
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from  the  eaves  of  the  frame  house.  But  the  circuit  court  re- 
frised  to  permit  the  question  to  be  answered.  Some  inquiries 
as  to  the  condition  of  the  west  wall^  being  also  the  east  wall 
of  the  Draper  buildings  were  also  excluded. 

In  our  view  of  this  case,  these  rulings  restricted  the  appel- 
lant too  much,  and  very  materially,  in  his  defence.  Hubbard 
showed  himself  to  be  an  expert  in  the  matters  of  bricklaying 
and  plastering,  and  nothing  has  been  presented  from  which 
we  can  infer  that  the  appellant  was  not  entitled  to  his  opinion 
as  to  what  caused  the  bad  condition  of  the  wall.  City  of  In- 
dianapolis V.  Huffer,  30  Ind.  235.  The  bad  condition  from 
dampness,  if  such  was  their  condition,  of  other  brick  walls 
in  the  immediate  vicinity,  against  which  there  were  no  drip- 
pings from  the  eaves  of  any  house,  also  constituted  circum- 
stances which  the  appellant  had  a  right  to  have  considered 
by  the  court. 

The  evidence  tended  very  clearly  to  establish  the  fact  that 
the  appellees'  building  lapped  over  onto,  and  appropriated,  a 
small  strip  of  the  subdivision  of  ground  upon  which  the 
frame  house  was  at  the  time  standing.  Conceding  that  fact 
to  have  been  satisfactorily  established,  as  it  seemingly  was, 
we  regard  it  as  fatal  to  the  appellees'  right  to  recover  in  this 
action.  It  will  not  do  to  hold  that  the  proprietor  of  a  build- 
ing may  extend  his  building  over  on  to  his  neighbor's  ground, 
where  a  house  is  already  standing,  and  then  be  heard  to  com- 
plain that  his  neighbor's  house  is  too  close,  or  in  injurious 
proximity  to  his  building.  In  any  view  which  we  have  been 
able  to  take,  the  case  is  an  unsatisfactory  one  upon  the  ev- 
idence. 

Whether,  when  a  person,  building  a  house  in  close  prox- 
imity to  the  drippings  from  the  eaves  of  his  neighbor's  house, 
where  such  drippings  naturally  fall  upon  his  neighbor's  side 
of  the  partition  line,  is,  or  is  not,  bound  to  fend  off  against 
the  injurious  consequences  which  may  result  from  the  drip- 
pings, is  a  question  not  now  before  us,  and  hence  is  one  upoa 
which  we  express  no  opinion  at  the  present  hearing. 


MAY  TERM,  1885.  159 

Rinehart  et  cU,  v.  Vail,  Administrator,  el  al. 

The  judgment  is  reversed,  with  costs,  and  the  caose  re- 
manded for  further  proceedings. 
FUed  Oct.  7, 1885. 
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No.  11,881.  }g  ^ 

BiNEHABT  ET  AL.  V.  VaIL,  AdMINISTKATOR,  ET  AL.  148   378 

Decedents'  Estates. — Sde  of  Real  Estate  hy  Administraior. — Appeal — The 
proceeding  for  the  sale  of  real  estate  bj  an  administrator  is  regulated 
ezclusi^elj  hy  the  act  for  the  settlement  of  decedents'  estates,  and  an 
appeal  bj  an  aggrieved  partj  must  be  taken  under  the  provisions  of 
such  act. 

Same. — Fili7ig  Appeal  Bond  and  Transcript, — Time, — DitmiasaL — Practice, — 
Under  sections  2454  and  2455,  B.  S.  1881,  and  the  amendment  of  1885 
(Acts  1885,  p.  194),  an  appeal  bond  must  be  filed,  except  where  the  ad- 
ministrator appeals,  within  ten  days  from  the  date  of  the  decision,  and 
the  transcript  must  be  filed  within  thirty  days  from  the  filing  of  the 
bond,  unless,  for  good  cause  shown,  the  Supreme  Court  shall  direct  such 
appeal  to  be  granted,  on  the  filing  of  a  bond,  within  one  year ;  other- 
wise the  appeal  will  be  dismissed. 

From  the  Dearborn  Circuit  Court. 

S.  P.  Thompson,  for  appellants. 

D.  Turpie,  H.  D.  McMullerij  J.  D.  Haynea  and  J.  K. 
Thompson,  for  appellees. 

Mitchell,  C.  J. — This  was  a  proceeding  commenced  in 
the  Dearborn  Circuit  Court  by  the  petition  of  Benjamin  F. 
Vail,  administrator,  for  the  sale  of  the  real  estate  of  Sarah 
A.  Vail,  deceased,  to  pay  the  debts  of  the  decedent. 

The  lands  for  the  sale  of  which  the  administrator  peti- 
tioned were  situate  in  Pulaski  county,  Indiana.  The  heirs  at 
law  and  others,  including  the  appellants,  were  made  defend- 
ants. The  petition  was  heard  and  determined  in  the  Dear- 
bom  Circuit  Court,  that  being  the  court  having  the  adminis- 
tration of  the  estate  in  charge. 

The  appellants  demurred  to  the  petition,  and  after  the  de- 
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murrer  was  overruled,  they  answered  in  abatement.  De- 
murrers were  sustained  to  the  answers  in  abatement,  after 
which,  upon  issue  made  by  denial,  there  was  a  hearing,  which 
resulted  in  an  order  for  the  sale  of  the  land  according  to  the 
prayer  of  the  petition.  From  this  order  this  appeal  is  pros- 
ecuted. The  appellee  interposes  a  motion  to  dismiss  the  ap- 
peal, alleging  as  cause,  that  it  was  not  taken  in  the  manner 
and  within  the  time  prescribed  by  sections  2454  and  2455,  R. 
S.  1881.  The  order  appealed  from  was  given  September  6th, 
1883.  The  appeal  was  taken  by  filing  a  transcript  in  the 
office  of  the  clerk  of  this  court  September  1st,  1884.  No 
bond  has  been  filed,  and  the  appeal  seems  to  have  been  taken 
upon  the  assumption  that  it  was  governed  by  the  rules  regu- 
lating appeals  in  common  law  cases  under  the  civil  code. 
The  appellee,  without  joining  in  error  or  agreeing  to  a  sub- 
mission of  the  cause,  or  in  any  other  manner  waiving  a  com- 
pliance with  the  statute  regulating  appeals,  in  matters  con- 
nected with  decedents'  estates,  insists  upon  his  motion  to 
dismiss.  Section  2454  provides  that  ''Any  person  consider- 
ing himself  aggrieved  by  any  decision  *  *  *  growing  out  of 
any  matter  connected  with  a  decedent's  estate,  may  prosecute 
an  appeal  to  the  Supreme  Court,  upon  filing,  with  the  clerk  of 
such  circuit  court,  a  bond  with  penalty  in  double  the  sum  in 
controversy,  in  cases  where  an  amount  of  money  is  involved 
(or  where  there  is  none,  in  a  reasonable  sum,  to  be  designated 
by  such  clerk),''  etc.  Section  2455  enacts  that  "  Such  ap- 
peal bond  shall  be  filed  within  ten  days  after  the  decision 
complained  of  is  made,  unless,  for  good  cause  shown,  the 
court  to  which  such  appeal  is  prayed  shall  direct  such  appeal 
to  be  granted  on  the  filing  of  such  bond  within  one  year 
after  such  decision.  *  *  *  The  transcript  shall  be  filed 
in  the  Supreme  Court  within  ten  days  after  filing  the  bond." 
That  the  decision  from  which  the  appeal  was  taken  in  this 
case  was  made  in  a  proceeding  growing  out  of  a  matter  con- 
nected with  a  decedent's  estate,  and  that  appeals  in  all  such 
cases  must  be  taken  in  conformity  with  the  foregoing  stat- 
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utes,  unless  the  requirements  thereof  are  waived,  must  be 
taken  as  settled.  Seward  v.  Clark,  67  Ind.  289;  Bell  v. 
Mousset,  71  Ind.  347;  Hillenberg  v.  Bennett,  88  Ind.  540; 
Browning  v.  MeCracken,  97  Ind.  279. 

The  sale  of  real  estate  by  an  administrator  is  provided  for 
and  regulated  exclusively  by  the  act  for  the  settlement  of 
decedents'  estates.  The  civil  code  makes  no  provision  for 
such  proceedings,  and  they  are  not  within  the  ordinary  com- 
mon law  jurisdiction  of  the  circuit  court.  The  proceeding 
must,  therefore,  be  had,  and  the  appeal  taken,  under  the  pro- 
visions of  the  statute  for  the  settlement  of  decedents'  estates. 
Under  the  sections  above  quoted  and  the  amendment  con- 
tained in  the  acts  of  1885  (Acts  1885,  p.  194),  an  appeal  bond 
must  be  filed — unless  the  appeal  is  taken  by  the  administra- 
tor, when  no  bond  is  required — within  ten  days  from  the 
date  of  the  decision,  and  the  transcript  must  be  filed  within 
thirty  days  from  the  date  of  the  filing  of  the  bond,  unless 
for  good  cause  shown  this  court  shall  direct  such  appeal  to 
be  granted,  on  the  filing  of  a  bond,  within  one  year. 

No  bond  having  been  filed  either  within  the  time  pre- 
scribed or  since,  and  no  application  having  been  made  to  this 
court  to  be  permitted  to  file  a  bond,  and  perfect  the  appeal 
within  a  year,  the  sustaining  of  the  motion  to  dismiss  seems 
to  fi)llow  inevitably. 

Motion  sustained  and  appeal  dismissed  with  costs. 

Filed  Sept  26,  1885. 
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The  State,  ex  rel.  Morrison,  Surveyor,  v.  Morris, 

Auditor. 

Judgment.— CbflcUcroi^^tadfe. — Appeal.^Review. — A  judgment  which  is  er- 
roneoasi  but  not  void,  is  good  as  against  a  collateral  attack.  The  remedy 
is  by  appeal  or  complaint  for  review. 
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Mandate. — Eetum, — Oownty  Auditor.— Allowance. — To  an  alteraative  writ 
of  mandate  directed  to  a  county  auditor,  requiring  him  to  show  cause 
why  he  should  not  draw  a  warrant  on  the  county  treasury  for  the  amount 
of  an  allowance  made  by  the  circuit  court,  it  is  a  good  return  that  the 
order  of  such  court  directed  that  such  allowance  should  be  paid  by  an- 
other person  out  of  another  fund,  and  that  the  claim  had  never  been 
presented  to  and  allowed  by  the  board  of  county  commissioners. 

Same. — Beium  Need  not  be  Verified, — Pleading. — Pmetiee. — The  return  to  a 
writ  of  mandate  need  not  be  verified,  as,  under  section  1171,  R.  S.  1881,, 
issues  of  law  and  fact  may  be  joined  and  trial  had  as  in  civil  actions. 

From  the  Henry  Circuit  Court. 

D.  W,  Chambers,  J,  S.  Hedges  and  F,  W,  Fitzhughy  for  ap- 
pellant. 

J".  M.  Morris,  for  appellee. 

HowK,  J. — ^On  the  verified  complaint  of  the  appellant's 
relator,  Robert  I.  Morrison,  surveyor  and  ex  officio  commis- 
sioner of  drainage  of  Henry  county,  an  alternative  writ  of 
mandate  was  issued  in  this  cause,  directed  to  the  appellee 
Morris,  auditor  of  such  county.  The  appellee  appeared  and 
made  his  return  or  answer  to  such  writ,  to  which  return  or 
answer  the  relator's  demurrer,  for  the  alleged  want  of  suffi- 
cient facts,  was  overruled  by  the  court.  The  relator  refused 
to  reply  or  plead  further  to  appellee's  return  or  answer,  and 
judgment  was  rendered  against  him  for  the  appellee's  costs^ 

In  this  court  the  relator  has  assigned  as  errors  the  follow- 
ing decisions  of  the  circuit  court : 

1.  In  overruling  his  demurrer  to  appellee's  return  or  an- 
swer; and, 

2.  In  overruling  relator's  motion  to  strike  out  and  set  aside 
the  appellee's  return  or  answer,  because  it  was  not  verified. 

In  his  return  or  answer  to  the  alternative  writ  of  mandate, 
the  appellee  admitted  that  the  relator  was  the  duly  elected, 
qualified  and  acting  surveyor  of  Henry  county,  and  that  ap- 
pellee was  the  duly  elected,  qualified  and  acting  auditor  of 
such  county,  and  that  the  relator  performed  services,  as  al- 
leged in  his  complaint,  in  the  establishment  of  the  '^  W.  F. 
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Smith ''  ditch.  The  appellee  further  admitted  that  the  re- 
lator filed  his  claim  for  such  services  in  the  sum  of  twenty- 
five  dollars,  which  claim  was  allowed  in  full  by  the  Henry 
Circuit  Court,  and  that  a  certified  copy  of  such  allowance  was 
presented  to  and  filed  with  the  appellee,  and  payment  thereof 
demanded,  by  the  relator,  as  alleged  in  his  complaint.  But 
the  appellee  averred  that  the  order  of  allowance,  so  made  to 
the  relator  by  the  Henry  Circuit  Court,  did  not  command  the 
appellee  to  draw  his  warrant  on  the  county  treasurer  for  the 
payment  of  such  allowance  out  of  the  county  treasury,  but 
that  such  order  of  allowance  reads  as  follows :  "  Which  ac- 
counts are  now  submitted  to  the  court,  and  the  court  having 
examined  the  same,  and  being  fully  advised,  allows  said  ac- 
counts to  be  paid  by  commissioner  out  of  assessments  made 
on  said  ditches,  to  which  ruling  of  the  court  said  Morrison 
excepted  at  the  time,  and  the  court  grants  thirty  days'  time 
in  which  to  file  bill  of  exceptions  herein ;  "  that  such  order 
of  allowance  expressly  provided  that  such  allowance  should 
be  paid  by  the  commissioner  of  drainage,  to  whom  such  ditch 
was  referred  for  construction,  out  of  the  assessments  of  ben- 
efits to  the  land-owners  whose  lands  were  benefited  by  such 
ditch ;  that  at  the  time  of  the  allowance  of  the  relator^s  claim 
assessments  of  benefits  to  the  lands  afiected  by  such  ditch  had 
been,  by  the  commissioners  of  drainage  of  Henry  county,  re- 
ported to  and  approved  and  confirmed  by  the  court  below  to 
the  amount  of  $1,505,  and  the  construction  of  such  ditch  re- 
ferred to  commissioner  Jacob  W.  Yost ;  that  commissioner 
Yost  had  caused  a  notice  of  such  assessments  of  benefits  to 
the  lands  affected  by  such  ditch  to  be  recorded  in  the  recorder's 
office  of  Henry  county,  wherein  such  lands  were  situated ; 
that  the  proceedings  of  the  court,  approving  and  confirming 
such  report  of  assessments,  were  unappealed  from,  and  such 
assessments  were  valid  and  subsisting  liens  upon  the  lands  so 
assessed  to  such  amount  of  $1,505,  and  that  such  assessments, 
at  the  time  this  action  was  commenced,  were  each  and  all  due 
and  collectible. 
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And  the  appellee  averred  that  the  relator's  claim  had  not 
been  presented  to  and  allowed  by  the  board  of  commissioners 
of  Henry  county,  nor  was  the  same  for  a  sum  allowed  or  cer- 
tified to  be  due  and  payable  out  of  the  county  treasury,  by 
any  court  of  record  authorized  to  use  a  seal,  and  having  ju- 
risdiction beyond  that  of  justices  of  the  peace.  Wherefore,  etc. 

It  is  shown  by  the  relator,  in  his  verified  complaint,  that 
the  allowance  of  the  court,  which  he  seeks  in  this  suit  to  com- 
pel the  appellee,  as  county  auditor,  to  draw  his  warrant  for 
on  the  county  treasury,  was  made  and  directed  by  the  court 
to  be  paid  by  the  commissioner  of  drainage  out  of  the  assess- 
ments made  on  the  '*  W.  F.  Smith  "  ditch,  at  the  September 
term,  1884,  of  such  court.  At  that  time  the  law  of  this  State 
governing  such  allowances  was  section  4283,  R.  S.  1881, 
wherein  it  was  provided  as  follows :  "  For  their  services  un- 
der the  third  section  of  this  act  (section  4275)  the  commis- 
sioners of  drainage  and  engineer,  and  the  chainman,  axeman, 
and  rodman  by  them  employed,  shall  be  allowed  and  paid  out 
of  the  county  treasury  such  compensation  as  the  court  shall 
determine.  The  commissioner  charged  with  the  construction 
of  a  work  for  drainage  shall  be  paid  for  such  services  out  of 
the  funds  raised  for  its  construction.'' 

Under  this  section  of  the  statute,  it  is  earnestly  insisted  on 
behalf  of  the  relator  that  he  was  and  is  entitled  to  have  his 
compensation  for  his  services  on  the  **  W.  F.  Smith  "  ditch 
allowed  and  paid  out  of  the  county  treasury.  In  this  view 
of  the  statute,  we  should  probably  agree  with  the  relator's 
counsel,  if  the  question  were  presented  here  by  his  appeal  from 
the  court's  order  of  allowance.  But  the  court,  in  makingsuch 
order  of  allowance,  had  jurisdiction  of  the  subject-matter  and 
of  the  relator's  person,  and,  in  such  a  case,  it  will  not  do  to 
say  that  the  court's  order  of  allowance,  or  any  part  of  it,  was 
or  is  void.  The  most  that  can  be  said  in  favor  of  the  relator, 
adopting  his  own  view  of  the  section  of  the  statute  above 
quoted,  is  that  the  Henry  Circuit  Court  erred  in  its  order  al- 
lowing his  compensation  for  his  services  to  be  paid  out  of  the 
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assessments  for  the  ditch,  instead  of  directing  payment  to  be 
made  out  of  the  county  treasury.  For  such  an  error  the  re- 
lator's remedy  was  either  a  complaint  for  review  for  apparent 
error  of  law,  or  an  appeal  to  this  court,  within  the  time  pro- 
vided bylaws.  The  order  of  allowance,  in  whole  and  in  part, 
is  absolutely  impervious  to  a  collateral  attack  by  the  relator, 
who  was  a  party  to  such  order.  Dowell  v.  Lahry  97  Ind.  146 ; 
Carrico  v.  Tarwater,  ante,  p.  86. 

The  order  of  allowance  in  favor  of  the  relator  was  an  en- 
tirety, and  could  only  be  certified  as  such  by  the  clerk  of  the 
Henry  Circuit  Court.  Thus  certified,  the  order  afibrded  no 
authority  whatever  to  the  appellee,  as  county  auditor,  to  draw 
his  warrant  on  the  county  treasury  for  the  amount  of  the  al- 
lowance, because,  on  its  face,  the  order  directed  that  the  allow- 
ance should  be  paid  by  another  person  out  of  another  fund. 
In  addition  to  this  it  was  averred  by  appellee  in  his  return  or 
answer,  that  the  relator's  claim  herein  had  never  been  pre- 
sented to  and  allowed  by  the  board  of  commissioners  of 
Henry  county.  Pfaff  v.  State,  ex  rel.,  94  Ind.  529 ;  Morris 
v.  State,  ex  rel.,  96  Ind.  597.  Appellee's  return  or  answer 
was  sufficient,  and  the  relator's  demurrer  thereto  was  cor- 
rectly overruled. 

Relator's  counsel  claim  that  the  court  erred  in  overruling 
his  motion  to  strike  out  and  set  aside  appellee's  return  or  an- 
swer, because  it  was  not  verified.  We  know  of  no  provision 
of  our  code,  nor  rule  of  practice,  and  counsel  have  cited  none, 
which  requires  the  verification  of  such  return  or  answer* 
Fairly  construed,  the  provisions  of  section  1171,  R.  S.  1881, 
contemplate  that,  in  proceedings  by  mandate,  issues  of  law 
and  fact  may  be  joined  and  trial  thereof  had  as  in  civil  ac- 
tions. The  court  did  not  err,  we  think,  in  overruling  the 
motion  to  strike  out  and  set  aside  the  return  or  answer  for 
the  want  of  verification. 

We  find  no  error  in  the  record  of  this  cause. 

The  judgment  is  affirmed,  with  costs. 

Filed  Oct  6, 1885. 
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No.  12,030. 

Grubbs  et  al.  v.  Morris  et  al. 

Assignment  fob  the  Benefit  of  Cbbditobs. — Oeneral  and  BarUcd, — 
Preference  of  Creditors. — Under  the  statute  of  this  State,  where  a  debtor  in 
failing  circumstances  makes  a  general  assignment  of  all  of  his  property 
in  trust  for  the  benefit  of  all  of  his  creditors,  he  can  not  prefer  anycred- 
itor,  but  must  place  all  of  them  upon  an  equality.  Aliterj  where  there 
is  only  a  partial  assignment. 

Same. — Oeneral  Bfile  as  to  Pr^erence, — The  general  doctrine  that  a  debtor 
may  prefer  a  creditor  does  not  apply  where  the  assignment  is  made  in 
the  cases  contemplated  by  the  statute. 

Pleading. — Exhibit. — I\x»etice, — Where  an  instrument  is  set  forth  in  a 
complaint,  or  made  an  exhibit  thereto,  it  is  sufficient  to  refer  to  it  in 
the  answer  without  again  making  it  an  exhibit. 

Practice. — Otjeetvcms  to  Admission  of  Evidence. — BiU  of  Exceptions. — Objec- 
tions to  the  admission  of  evidence  must  be  specific,  and  the  grounds 
upon  which  they  are  based  set  forth  in  the  bill  of  exceptions. 

From  the  Henry  Circuit  Court. 

J.  M.  Morris,  for  appellants. 

J.  Brown,  W.  A.  Brown,  J.  H.  Mellett  and  E,  H.  Bundy, 
for  appellees. 

Elliott,  J. — The  theory  of  the  complaint  of  the  appel- 
lants is  that  Francis  M.  Crull  assigned  to  George  B.  Morris 
notes  and  accounts  in  trust,  and  that  the  purpose  of  the  trust 
was  to  enable  Morris  to  collect  the  notes  and  accounts  and 
use  the  proceeds  in  paying  the  indebtedness  of  the  assignor 
to  the  appellants  and  to  Robertson  and  Perry.  To  the  com- 
plaint the  appellees  addressed  an  answer  containing,  in  sub- 
stance, these  allegations :  That  Francis  M.  Crull,  being  in 
failing  circumstances,  and  not  having  sufficient  property  to 
pay  his  debts,  made  an  assignment  to  George  B.  Morris  of  all 
his  property  and  choses  in  action  for  the  benefit  of  all  of  his 
creditors;  that  the  assignment  was  in  writing  and  under  seal ; 
that  it  provided  that  John  W.  Grubbs  and  Robertson  and 
Perry  should  be  preferred  creditors,  and  that  the  claim  of  the 
appellants  is  founded  solely  on  this  assignment. 
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The  important  question  presented  by  this  answer  is  whether 
the  assignment  to  Morris  is  valid  ?  The  contention  of  the  ap- 
pellants is,  that  a  debtor  may  prefer  such  creditors  as  he 
chooses.  The  position  of  the  appellees  is,  that  the  statute  pro- 
hibits the  preference  of  creditors  in  a  general  deed  of  as- 
signment. 

The  provision  of  the  statute  is  this :  "Any  debtor  or  debtors 
in  embarrassed  or  failing  circumstances  may  make  a  general 
assignment  of  all  his  or  their  property,  in  trust  for  the  ben- 
efit of  all  his  or  their  bona  fide  creditors;  and  all  assignments 
hereafter  made  by  such  person  or  persons  for  such  purpose, 
except  as  provided  for  in  this  act,  shall  be  deemed  fraudulent 
and  void."  Sec.  2662,  R.  S.  1881.  There  are  also  provisions 
as  to  the  form  and  method  in  which  the  deed  shall  be  exe- 
cuted^  as  to  the  duties  of  the  trustee  named  in  the  deed,  as 
to  the  power  and  duty  of  the  court,  and  as  to  the  distribution 
of  the  proceeds  of  the  property  conveyed  to  the  trustee,  but 
there  is  no  provision  that  in  express  words  prohibits  the  pref- 
erence of  creditors.  The  provision  quoted,  when  taken  in 
connection  with  the  other  provisions  of  the  statute,  and  con- 
sidered in  connection  with  the  general  spirit  and  purpose  of 
the  law,  does  authorize  the  (conclusion,  that  where  a  debtor, 
in  failing  circumstances,  makes  an  assignment  of  all  of  his 
property  for  the  beneiSt  of  all  of  his  creditors,  he  can  not 
prefer  one  or  more  creditors,  but  must  place  all  of  them  upon 
an  equality.  The  general  doctrine  that  a  debtor  may  prefer 
a  creditor  has  been  too  long  established  in  this  State  to  be  now 
departed  from.  Lord  v.  Fisher,  19  Ind.  7;  Wilcoxon  v.  Anr 
fiesley,  23  Ind.  285.  But  this  general  doctrine  does  not  ap- 
ply where  the  assignment  is  made  in  the  cases  contemplated 
by  the  statute,  and  for  which  it  makes  provision.  The  stat- 
ute is  evidently  intended  to  secure  an  equal  distribution  of 
the  debtor^s  property  among  all  of  his  creditors,  and  it  does 
secure  to  them  and  to  the  debtor  important  rights.  It  places 
the  trustee,  or  assignee,  under  the  control  and  supervision  of 
the  courts,  and  the  property  is,  in  a  qualified  sense  at  least. 
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in  the  custody  of  the  law..  It  is  so  far  in  the  custody  of  the 
law  that  the  trustee  can,  under  the  supervision  of  the  court, 
control  and  dispose  of  it  without  being  embari'assed  or  an- 
noyed by  levies  of  executions  or  attachments.  The  statute 
prevents  the  sacrifice  of  the  property  upon  execution  sales,  and 
secures  equal  rights  to  all  creditors,  and  thus  secures  a  benefit 
to  the  debtor  as  well  as  to  the  creditors.  Where  the  prop- 
erty is  conveyed  by  an  assignment  not  made  under  the  stat- 
ute, it  may  be  made  subject  to  the  claims  of  creditors  when 
of  greater  value  than  the  debt  it  was  conveyed  to  secure,  that 
is,  the  surplus  over  the  amount  required  to  pay  the  debt  se- 
cured may  be  reached  by  legal  process,  but  when  the  prop- 
erty goes  into  the  hands  of  an  assignee  or  trustee  under  the 
statute,  it  is  so  far  in  cuBtodia  legis  that  it  can  not  be  levied 
upon,  but  must  be  disposed  of  by  the  assignee  under  the  super- 
vision of  the  court  and  in  the  manner  provided  by  the  statute. 
Where  property  is  absolutely  conveyed  to  a  creditor  to  pay 
a  debt,  the  rule  we  have  laid  down  can  not  govern,  for  it  is 
-well  settled  that  such  conveyances  are  valid.  Baling  v* 
Howelly  93  Ind.  329,  mde  p.  331 ;  Dessar  v.  Fidd,  99  Ind. 
548.  Where  there  is  only  a  partial  transfer  of  property,  as- 
where  part  only  of  the  debtor's  property  is  conveyed,  or 
where  only  one  creditor  is  preferred  and  there  is  no  general 
assignment,  a  conveyance  to  a  trustee  will,  according  to  our 
decisions,  be  sustained  as  not  in  contravention  of  the  statute. 
The  case  of  Oushman  v.  Gephart,  97  Ind.  46,  supports  our 
conclusion.  It  was  there  said :  "  This  statute  only  provides 
for  a  general  assignment  of  all  a  debtor's  property  for  tne 
benefit  of  all  his  creditors.  And  when  that  is  attempted, 
the  statute  must  be  complied  with,  or  the  assignment,  with- 
out regard  to  actual  fraud,  will  be  held  fraudulent  and  void, 
but  an  assignment  by  a  debtor  for  the  benefit  of  a  part  of  his 
creditors,  in  order  to  be  held  void,  must  be  actually  fraudu- 
lent.'* Thompson  v.  Parker,  83  Ind.  96,  goes  somewhat 
further  than  the  case  from  which  we  have  quoted,  further,, 
perhaps,  than  the  earlier  and  later  decisions  warrant. 
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For  many  years  the  courts  have  been  earnestly  condemn* 
ing  the  rule  that  permits  a  preference  of  creditors  where 
property  is  conveyed  by  the  debtor  to  a  trustee.  In  Riggs  v. 
Murray y  2  Johns.  Ch.  565,  Chancellor  Kent  very  strongly 
censures  the  rule  and  clearly  demonstrates  its  injustice,  and 
many  other  courts  have  expressed  similar  views.  Chinning- 
ham  v.  Freeborn  J  11  Wend.  240,  vide  p.  256;  Burd  v.  Smithy 
4  Dall.  76;  Pingree  v,  Oomstock,  18  Pick.  46;  Atkinson  v. 
Jordan,  5  Ohio,  293;  Beers  v.  Lyon,  21  Conn.  604. 

In  a  treatise  on  conveyances  in  trust  and  assignments 
for  the  benefit  of  creditors,  the  difference  between  the  direct 
conveyance  of  property  by  the  debtor  to  the  creditor  is 
pointed  out,  and  it  is  said :  '*  But  where  an  insolvent  debtor, 
instead  of  retaining  the  dominion  of  his  property,  diveste 
himself  of  it  by  a  general  assignment  to  a  trustee,  with  di- 
rections to  the  latter  to  apply  it  in  satisfaction  of  certain 
specified  debts,  to  the  exclusion  oi*  postponement  of  others, 
he  places  the  rights  of  unpreferred  creditors  on  quite  a  dif- 
ferent and  much  less  favorable  footing.  Deprived  by  such 
a  transfer  of  all  remedy  against  the  property  except  where  the 
assignment  can  be  avoided  as  fraudulent  or  illegal,  they  are 
compelled  to  await,  the  uncertain  result  of  the  execution  of 
the  trust  in  its  due  course,  with  all  the  delays  necessarily  at- 
tendant on  the  processes  of  collection,  sale,  and  distribution 
by  the  assignee,  and  are  effectually  turned  ovor  to  the  remote 
chancers  of  sharing  in  a  possible  surplus  remaining  after  full 
satisfaction  of  the  claims  preferred.  The  temptations  to  the 
abuse  or  inequitable  exercise  of  the  right  of  preference  itself 
in  this  form,  and  the  facilities  for  reserving  undue  advantages 
to  the  debtor,  through  the  services  of  a  friendly  trustee,  are 
other  evils  attending  the  unrestricted  allowance  of  the  right 
to  favor  one  creditor  at  the  expense  of  another  through  the 
medium  of  this  description  of  conveyance."  Burrill  Assign- 
ments, section  163. 

There  is  strong  reason  supporting  the  position  that  the 
statute  was  intended  to  apply  to  all  conveyances  in  trust  for 
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the  benefit  of  creditors,  but  the  rule  that  it  does  not  apply 
to  partial  assignments  in  trust  has  been  so  long  acted  upon 
that  we  can  not,  whatever  may  be  our  views,  now  depart 
from  this  established  rule.  We  have  in  this  instance  a  case 
fully  within  the  letter  and  the  spirit  of  the  statute,  for  all 
the  elements  of  a  statutory  assignment  are  present,  and  we 
can  do  no  otherwise  than  hold  that  the  statute  governs  it. 

Where  an  instrument  is  set  forth  in  a  complaint,  or  made 
an  exhibit  to  that  pleading,  it  is  sufficient  to  refer  to  it  in  the 
answer  without  again  making  it  an  exhibit.  Sidener  v.  Da- 
viSf  69  Ind.  336 ;  Orowder  v.  Beedy  80  Ind.  1,  vide  p.  4. 

The  objections  to  the  admission  of  the  deed  of  assignment 
of  December  31st,  1883,  are  not  sufficiently  specific  to  pre- 
sent any  questions  on  appeal.  Objections  must  be  specific, 
and  the  grounds  upon  which  they  are  based  set  forth  in  the 
bill  of  exceptions.  Indiana,  etc.,  R,  PT.Cb.  v.  Cook,  102  Ind. 
133 ;  Shafer  v.  Ferguson/ ante,  p.  90.  The  evidence  supports 
the  finding. 

Judgment  affirmed.  • 

FUed  Oct  8, 1885. 


No.  12,365. 
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Criminal  Law. — Perjury,  —  Indictment. — Language  of  Statute, — Worda  <^ 
Equivalent  Meaning. — An  indictment  for  perjury  is  not  bad  for  omitting 
the  word  "  falsely,"  as  used  in  the  statute  in  connection  with  the  swear- 
ing, if  other  words  conveying  the  same  meaning  are  used. 

8ame. — Affidavit  for  Continuance. — Facix  Sworn  to  Must  be  Material. — An  in- 
dictment for  perjury,  under  section  2006,  R.  8.  1881,  predicated  upon 
an  affidavit  for  a  continnance  of  a  pending  cause,  must  show  by  a 
specific  averment  or  by  the  statement  of  the  facts,  that  the  swearing  was 
touching  matters  material  to  the  point  in  question. 

Same. — Deacription  <^  Carue  in  Which  Affidavit  ie  Filed. — Motion  to  Quaeh. — 
Where  the  indictment  does  not  allege  the  materiality  of  the  facts  stated 
in  the  affidavit,  and  does  not  describe  the  cause  in  which  such  affidavit 
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was  made  with  sufficient  certainty  to  show  such  materiality,  it  is  bad 
on  motion  to  quash. 

From  the  Knox  Circuit  Court. 

F.  T.  Hord,  Attorney  General,  W,  A.  Oullopy  Prosecuting 
Attorney,  G.  W.  Shaw  and  C.  B.  Kessinger,  for  the  State. 

ZoiiLABS,  J. — The   following   indictment   was    returned 
against  appellee,  to  wit : 
'*  The  State  of  Indiana,  County  op  Knox. 

"  jTAe  State  of  Indiana  v.  George  W.  Anderson.  Indictment 
for  perjury. 

"  The  grand  jurors  of  the  county  of  Knox,  upon  their  oath, 
do  present,  that  one  George  W.  Anderson,  on  the  20th  day 
of  January,  1885,  at  the  county  of  Knox,  and  State  of  In<t 
diana,  did  then  and  there,  for  the  purpose  of  obtaining  a  con- 
tinuance to  another  day  of  the  trial  of  a  certain  civil  action  then 
and  there  pending  before  Edward  McCrissoken,  a  justice  of 
the  peace  of  Vinoennes  township,  Knox  county,  Indiana, 
wherein  the  State  of  Indiana,  on  the  relation  of  Ella  Walker, 
was  plaintiff,  and  said  George  W.  Anderson  was  defendant, 
did  then  and  there  feloniously,  wilfully  and  corruptly,  and 
voluntarily,  make  a  certain  false  affidavit,  and  did  then  and 
there  subscribe  his  name  to  said  affidavit  for  the  purpose  of 
obtaining  said  continuance,  and  then  and  there  feloniously, 
wilfully,  corruptly  and  voluntarily  took  upon  himself  his 
corporal  oath,  and  was  then  and  there  duly  sworn  that  the 
contents  of  said  affidavit  were  true  in  substance  and  in  fact, 
which  said  oath  was  then  and  there  administered  to  him  by 
said  Eldward  McCrissoken,  justice  of  the  peace  as  aforesaid, 
and  who  then  and  there  had  competent  authority  to  admin- 
ister oath  in  that  behalf.  That  in  said  affidavit,  made  as 
aforesaid,  for  the  purpose  aforesaid,  he,  the  said  George  W. 
Anderson,  did  then  and  there  say,  in  behalf  of  himself,  who 
was  then  and  there  defendant  in  said  cause  then  pending  in 
said  court,  under  oath :  '  Defendant  says  he  is  informed,  and 
believes  if  he  is  granted  the  time  under  the  law  so  to  do,  that 
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he  can  prove  by  two  men,  at  least^  residing  in  Laporte,  in 
Laporte  county,  in  the  State  of  Indiana,  and  they  will  testify 
that  during  her,  Ella  Walker's,  stay  there,  in  June  and  July^ 
1884,  and  since  that  time,  they,  each  of  said  men,  had  sexual 
intercourse  with  her,  and  that  during  said  time  in  Laporte 
she  became  pregnant,  if  at  all,  with  a  bastard  child,  and  this 
defendant  is  not  the  father  of  said  bastard  child.  Defendant 
says  he  can  not  give  the  names  of  said  men  at  this  day,  nor 
time,  because  he  has  not  been  able  to  go  to  Laporte  to  ascer- 
tain their  said  names,  for  this  re&son,  that  on  the  8th  day  of 
January,  1885,  he  was  arrested  in  this  case  while  just  going 
out  on  his  boat  on  a  trip,  and  he  did  not  return  until  the  17th 
day  of  January,  1 885.'  Which  said  affidavit  was  then  and  there, 
to  wit,  on  the  20th  day  of  January,  18^^,  subscriber^  by  the 
said  George  W.  Anderson,  and  sworn  to  by  him  before  Ed- 
ward McCrissoken,  justice  of  the  peace  as  aforesaid.'' 

Here  follows  specific  negations  of  every  fact  so  sworn  to  in 
the  affidavit.  Following  these  negations  the  indictment  is  as 
follows :  "And  the  said  George  W.  Anderson  then  and  there 
well  knew  that  all  of  the  portion  of  said  affidavit  above  set 
out  was  wholly  false.  Wherefore  the  grand  jury  aforesaid, 
upon  their  oath  aforesaid,  do  say  that  the  said  George  W. 
Anderson,  in  manner  and  form  as  aforesaid,  on  the  20th  day 
of  January,  1885,  in  the  county  and  State  aforesaid,  for  the 
purpose  of  obtaining  a  continuance  as  aforesaid,  did  then  and 
there,  wilfully,  feloniously,  knowingly  and  voluntarily  com- 
mit wilful  and  corrupt  perjury." 

On  motion  of  appellee  the  indictment  was  quashed.  The 
State  has  appealed. 

There  is  no  brief  for  appellee.  We  are  informed  by  the 
prosecuting  attorney  in  his  brief,  that  the  indictment  was 
quashed  upon  the  grounds:  First  That  it  does  not  charge 
the  offeice  in  the  language  of  the  statute  defining  the  offence 
of  pcrjary;  and.  Second.  That  the  action  pending  before 
the  justice  of  the  peace,  in  which  the  affidavit  was  filed;  is  not 
sufficiently  described. 
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The  statute  provides  that  an  indictmeDt  is  sufficient  if  it 
can  be  understood  therefrom :  "  Third.  That  an  offence  was 
committed  within  the  jurisdiction  of  the  courts  or  is  triable 
therein.  Fifth,  That  the  offence  is  stated  with  such  a  degree 
of  certainty  that  the  court  may  pronounce  judgment,  upon  a 
conviction,  according  to  the  right  of  the  case."  R.  S.  1881, 
section  1755.  It  is  further  provided  that  no  indictment 
shall  be  deemed  invalid,  nor  shall  the  same  be  set  aside  or 
quashed,  for  any  of  the  following  causes :  ^^Sixth,  For  any 
surplusage  or  repugnant  allegation,  when  there  is  sufficient 
matter  alleged  to  indicate  the  crime  and  person  charged. 
Tenth.  For  any  other  defect  or  imperfection  which  does  not 
tend  to  the  prejudice  of  the  substantial  rights  of  the  defend- 
ant." R.  S.  1881,  section  1756.  It  will  be  seen  that  these 
statutes  provide  for  liberal  rules  to  be  applied  in  passing  upon 
the  sufficiency  of  indictments. 

There  are  two  sections  of  the  statute  providing  penalties 
for  perjury,  in  each  of  which  the  words  "  wilfully,  corruptly 
and  &lsely"  are  used  in  connection  with  the  swearing.  It 
is  charged  in  the  indictment  before  us,  that  appellee  made  a 
fidse  affidavit  to  procure  a  continuance  in  a  cause  in  which 
he  was  defendant.  The  charge  is  in  the  words  of  the  statute 
except  that  the  word  falsely  is  om\tted,  and  in  its  stead  the 
word  "feloniously"  is  used.  It  is  charged  that  the  affidavit 
was  false,  and  that  appellee  well  knew  that  the  affidavit  and 
all  stated  therein  were  wholly  false,  and  that  he  wilfully, 
knowingly  and  voluntarily  committed  wilful  and  corrupt  per- 
jury. These  several  charges,  in  connection  with  the  word 
feloniously,  we  think,  ought  to  be  regarded  as  the  equivalent 
of  the  word  "  falsely."  Under  our  statute  and  the  decisions 
of  this  court,  the  indictment  need  not  be  in  the  exact  words 
of  the  statute,  but  other  words  conveying  the  same  meaning 
may  be  used.  R.  S.  1881,  section  1737 ;  Malone  v.  State,  14 
Ind.  219;  Stale  v.  Gilbert,  21  Ind.  474;  State  v.  Walls,  54 
Ind.  561 ;  Shinn  v.  State,  68  Ind.  423.  In  the  last  case,  it  was 
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held  that  the  word  "  feloniously "  is  the  equivalent  of  the 
word  "  unlawfully,"  used  in  the  statute. 

The  case  of  State  v.  Dark,  8  Blackf.  526,  was  based  upon  a 
statute  which  enacted  that  every  person  who  should  ^^ falsely 
make,  deface,  destroy,  etc.,  any  record,  etc.,  shall  be  deemed 
guilty  of  forgery." 

It  was  not  charged  in  the  indictment,  that  the  offence  was 
falsely  committed,  and  for  this  reason  there  was  a  motion  to 
quash  it.  For  the  word  falsely  in  the  statute,  the  words  un- 
lawfully  B,nd  feloniously  were  used  in  the  indictment.  It  was 
held  that  these  words  are  more  than  equivalent  to  the  word 
falsely,  and  that  hence  the  indictment  should  not  have  been 
quashed.  This  case  seems  to  be  directly  in  point  here,  and 
sustains  the  indictment. 

Mr.  Bishop,  in  his  work  on  Criminal  Procedure,  at  section 
922,  vol.  2,  says :  " '  Falsely '  can  not  be  essential,  because  the 
assignment  of  the  perjury  avers  the  swearing  to  be  false." 

We  think  that,  taking  the  several  charges  in  the  indictment 
together,  and  keeping  in  view  the  liberal  rules  fixed  by  the 
statutes,  they  show  and  charge  that  the  affidavit  was  falsely 
made,  and  that  the  omission  of  the  word"felsely"  is  not  a 
sufficient  ground  for  quashing  the  indictment. 

In  claiming  that  the  cause  pending  before  the  justice  of  the 
peace,  and  in  which  the  perjury  is  charged  to  have  been  com- 
mitted, is  sufficiently  described  in  the  indictment,  counsel  for 
the  State  make  the  mistake  of  assuming  that  the  prosecution 
is  based  upon  section  2007,  B.  S.  1881,  and  not  upon  section 
2006. 

The  perjury  is  charged  to  have  been  committed  in  the  mak- 
ing of  an  affidavit  for  a  continuance  of  a  cause,  in  which  ap- 
pellee was  defendant,  pending  before  a  justice  of  the  peace. 
This  was  not  a  voluntary  affidavit,  in  the  sense  of  section 
2007,  but  was  a  matter  in  which,  by  law,  an  oath  was  required, 
and  hence  the  case  falls  within  the  provisions  of  section  2006, 
R.  S.  1881.  Under  this  section,  the  holdings  have  been  that 
it  must  appear  by  a  specific  averment,  or  by  the  statement  of 
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the  facts  in  the  indictment,  that  the  swearing  was  touching 
matters  material  to  the  point  in  question.  Weathers  v.  State, 
2  Blackf.  278 ;  StaU  v.  Hall,  7  Blackf.  25  ;  State  v.  Johnson, 
7  Blackf.  49.  In  the  last  case^  it  was  held  also  that  it  is  peijurv 
to  swear  ialselj  to  a  material  point  in  an  affidavit  for  the  con- 
tinuance of  a  cause.  Hendricks  v.  State,  26  Ind.  493 ;  Gal- 
loway  V.  Stale,  29  Ind.  442 ;  State  v.  MoOormick,  52  Ind.  169. 
See,  also,  2  Bishop  Crim.  Proc,  section  921 ;  State  v.  Flagg, 
25  Ind.  243. 

In  the  last  case,  the  perjury  was  predicated  upon  an  affida- 
vit, the  purpose  of  which  was  to  procure  a  continuance.  Citing 
the  cases  of  State  v.  Hair,  supra,  and  State  v.  Johnson,  supra,  it 
was  said :  "  The  materiality  of  the  allegations  must  be  shown 
either  upon  the  face  of  the  indictment,  or  expressly  averred." 
The  question  was  made  in  that  case  that  it  fell  within  the 
provisions  of  section  41,  2  G.  &  H.,  p.  451,  which  is  the  same 
as  section  41, 2  R.  S.  1876,  p.  444,  and  section  2007,  R.  S.  1881, 
and  that  hence  it  was  not  necessary  that  the  swearing  should 
appear  to  have  been  touching  matters  material  to  the  point 
in  Question.  In  answer  to  this  contention  it  was  said :  "  It 
might  perhaps  be  sufficient  to  say  that  the  same  section"  (41) 
"of  the  statute  was  in  force  when  the  decisions  already  cited" 
(7  Blackf.  25  and  49)  "were  made  by  this  court.  *  *  *  The 
distinction  between  the  two  sections  is  this :  the  40th  section  " 
(section  2006,  R.  8. 1881)  "  is  confined  to  cases  where  the  oath 
or  affirmation  has  been  made  Mn  any  matter  in  which  by  law 
an  oath  or  affirmation  may  be  required,'  and  under  that  sec- 
tion the  false  statement  must  be  'touching  a  matter  material  to 
the  point  in  question.'  The  41st  section  "  (section  2007,  R.  S. 
1881),  "on  the  other  hand.  Includes  all  case^  where  an  oath 
not  being  required  to  the  *  certificate,  affidavit  or  statement,' 
the  person  nevertheless  voluntarily  makes  such  oath  or  affirma- 
tion. Where  the  law  itself  requires  an  oatl^. or  affirmation  to 
be  appended  to  any  instrument,  to  render  the  same  effectual, 
it  will  not  hold  the  party  making  the  affidavit  guilty  of  per- 
jury, by  reason  of  any  misstatement  of  facts,  unless  those  facts 
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are  material  to  the  point  involved.  But  where  no  such  oath 
or  affirmation  is  required  to  the  instrument  or  statement,  if 
the  party  making  the  same  voluntarily  makes  a  false  oath  or 
affirmation  thereto,  he  shall  be  held  liable,  although  such 
statement  may  not  be  of  a  matter  material  to  the  question  in- 
volved/' The  holding  was,  that  as  an  oath  is  required  to  an 
application  for  a  continuance  to  render  it  e£fectual,  it  is  a 
matter  in  which,  by  law,  an  oath  is  required,  and  fails  within 
section  40,  2  G.  &  H.,  p.  450 ;  section  40,  2  R.  S.  1876,  p.  443  ; 
section  2006,  R.  S.  1881,  in  which  case  the  materiality  must 
be  shown,  either  by  a  specific  averment  or  by  a  statement  of 
the  facts. 

In  the  case  of  State  v.  Flagg,  27  Ind.  24,  an  affidavit  was 
filed  with  interrogatories  for  the  purpose  of  procuring  a  con- 
tinuance. It  was  said  :  "  The  indictment  in  this  case  alleges 
that  the  interrogatories  and  affidavit  were  filed  for  the  pur- 
pose of  procuring  a  continuance.  It  was  therefore  an  affi- 
davit required  by  law,  and  if  false,  and  wilfully  and  cor- 
ruptly made,  as  the  indictment  charged,  was  clearly  within 
the  statutory  definition  of  perjury."  It  was  held  that  the 
materiality  of  the  facts  stated  in  the  affidavit  must  be  shown. 

Under  these  decisions,  the  affidavit  for  a  continuance,  upon 
which,  in  the  case  before  us,  perjury  is  predicated,  is  an  affi- 
davit required  by  law,  and  hence  the  materiality  must  appear 
from  the  facts  stated,  or  by  an  express  allegation  in  the  in- 
dictment, if  such  an  allegation  is  the  proper  mode  of  show- 
ing it  under  our  criminal  practice.  See  Burk  v.  StaiCy  81 
Ind.  128. 

In  the  indictment  before  us,  there  is  no  allegation  of  the 
materiality  of  ihc  facts  stated  in  the  affidavit.  Unless,  there- 
fore, the  facts  stated  in  the  affidavit  themselves  show  their 
materiality,  the  indictment  is  bad.  It  can  not  be  determined 
that  the  facts  so/statod  are  material,  without  a  knowledge  of 
the  character  of  the  case  in  which  the  affidavit  was  filed.  All 
that  is  stated  in  the  indictment  as  to  the  nature  of  that  case 
is,  that  it  was  a  certain  civil  action,  pending  before  the  jus- 


MAY  TERM,  1885.  177 


Henry  v.  Gilliland. 


tice  of  the  peace,  wherein  the  State,  on  the  relation  of  Ella 
Walker,  was  plaintifi;  and  appellee  was  defendant.  It  is  said 
in  argument,  that  the  case  was  a  bastardy  proceeding,  but 
that  does  not  appear  from  anything  in  the  indictment.  Pre- 
sumptions and  inferences  can  not  take  the  place  of  allega- 
tions in  an  indictment.  If  these  were  to  be  indulged,  it 
might  as  well  be  presumed  or  inferred  that  Ella  Walker  was 
the  relatrix  in  an  action  upon  an  official  bond,  as  that  she 
was  the  relatrix  in  a  bastardy  proceeding.  If  the  case  was 
any  other  than  a  bastardy  proceeding,  it  Js  impossible  to  see 
how  the  affidavit  or  the  facts  therein  stated  were  material  for 
any  purpose.  The  nature  of  the  case  is  not  shown,  and 
hence  it  is  not  shown  that  either  the  affidavit  or  the  facts 
stated  therein  were  material  for  any  purpose.  The  indict- 
ment is,  therefore,  bad.  The  court  below  held  it  bad,  and 
sustained  the  motion  to  quash.  That  ruling,  therefore,  must 
be  sustained^  whether  it  was  placed  upon  the  grounds  upon 
which  this  decision  rests  or  not. 
Judgment  affirmed. 

Filed  Sept.  26, 1885. 
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Henry  v,  Gilliland. 

Promissory  Note. — Not  PayabU  in  Bank. — Action  6y  AMignee. — Defence  6y 
Maker,  of  Breach  cf  Warranty  by  Payee. — Answer. — In  an  action  by  the  as- 
signee of  a  note  not  payable  in  bank  against  the  maker,  an  answer  that 
the  confirderation  of  the  note  was  part  of  the  purchase-price  of  real  es- 
tate, conyeyed  to  the  maker  by  the  payee,  with  full  covenants  of  war- 
ranty ;  that  to  protect  his  title  he  had  been  compelled  to  buy  in  the  real 
estate  at  a  sheriflT's  sale  made  in  satisfaction  of  a  judgment  against  the 
payee,  which  was  a  lien  on  the  property  at  the  time  of  his  purchase ; 
that  the  amount  so  paid  was  greater  than  the  balance  due  on  the  note, 
and  that  the  payee  was  insolvent,  is  good. 

Same. — Forbearance  to  Sue. — -Es^oppc/.— Where  the  holder  of  such  promissory 
note  gratuitously  permits  it  to  run  more  than  a  year  after  maturity,  and 
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then,  upon  the  payment  of  a  part  of  It  by  the  maker,  the  holder,  at  the  re- 
quest of  the  maker,  and  without  losing  any  right  or  changing  his  sit- 
uation, agrees  to  wait  until  the  latter  can  collect  money  with  which  to 
discharge  the  balance,  such  maker  is  not  estopped  to  set  up  a  defence 
then  existing,  or  which  might  thereafter  arise,  of  which  neither  such 
maker  nor  the  holder  had  notice  at  the  time  of  such  agreement. 
Same. — Extension  Mtul  be  for  D^nite  Time  and  on  Valid  Condderation. — Per- 
formanee. — To  defeat  the  right  to  a  clear  defence  to  a  note,  not  payable 
in  bank,  in  the  hands  of  an  assignee,  on  the  ground  of  a  subsequent 
contract  to  pay  in  consideration  of  an  extension  of  time,  the  plaintiff 
must  show  a  contract  of  extension  for  a  definite  time,  upon  a  valid  con- 
sideration.   Performance  of  his  part  is  not  sufficient  to  bind  the  maker. 

From  the  Montgomery  Circuit  Court. 

A,  Thomson  and  T.  H.  Ristinef  for  appellant. 
M.  W.  BruneTy  for  appellee. 

Mitchell,  C.  J. — This  suit  was  brought  by  Gilliland 
against  Henry  to  recover  the  amount  remaining  due  on  a 
promissory  note,  executed  by  Henry  to  one  Coons,  and  by 
him  assigned  to  the  plaintiff  before  maturity.  The  note  was 
not  commercial  paper. 

The  defendant  answered  specially,  that  the  consideration 
of  the  note  was  part  of  the  purchase-price  of  certain  real  es- 
tate conveyed  to  him  by  the  payee  by  deed  containing  full 
covenants  of  warranty ;  that  at  the  time  of  the  conveyance 
the  land  was  encumbered  by  the  lien  of  a  judgment  in  favor 
of  Burbridge  against  Coons,  and  that,  in  order  to  protect  his 
title,  he  had  been  compelled  to  buy  in  the  land  at  a  sheriff's 
sale,  made  in  virtue  of  an  execution  against  Coons^ issued  on 
the  judgment  mentioned,  and  that  Coons  was  insolvent. 

To  this  answer  the  plaintiff  replied,  that  the  note- was  as- 
signed to  him  before  maturity,  and  that  he  had  no  notice  of 
the  alleged  defence ;  that  after  he  took  the  assignment  the 
defendant  made  two  payments  on  the  note,  and  at  the  date 
of  the  last,  March  13th,  1878,  had  requested  the  plaintiff  to 
give  him  more  time,  promising  that  if  more  time  was  given 
he  would  pay  the  balance  as  soon  as  he  could  collect  certain 
debts  due  him. 
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It  IS  averred  that  in  pursuance  of  this  request  and  promise, 
the  plaintiff  "  did  agree  to  forbear  to  bring  suit  on  said  note, 
and  agreed  to  wait  on  defendant,  and  did  wait  on  defendant, 
until  the  first  day  of  August,  1878,  at  about  which  time  de- 
&ndant  informed  plaintiff  that  he  would  not  pay  said  note, 
as  he  had  acquired  a  good  defence  to  the  same."  It  is  further 
averred  that  at  the  time  of  this  promise  the  defendant  had 
no  defence  to  the  note,  not  having  then  paid  off  the  encum- 
brance on  the  land,  and  that  the  agreement  mentioned  was 
the  sole  consideration  for  the  plaintiff  ^s  forbearance. 

Demurrers  were  overruled  to  the  answer  and  reply  respec- 
tively, and  upon  a  special  finding  of  facts,  the  court  stated 
conclusions  of  law,  sustaining  a  recovery  of  the  balance  of 
principal  and  interest  due  on  the  note. 

The  facts  found  are  substantially  as  set  up  in  the  pleadings. 
By  proper  assignments  of  error  and  cross  error,  the  rulings 
of  the  court  on  the  demurrers  to  the  answer  and  reply,  and 
the  conclusions  of  law  upon  the  facts  found,  are  challenged. 

The  objections  urged  against  the  answer  are,  that  it  does 
not  appear  from  its  averments  whether  the  execution  which 
was  issued  on  the  judgment  against  Coons  was  an  execution 
against  his  person  or  his  property,  and  that  the  amount  of 
the  judgment  constituting  the  encumbrance  is  not  set  out. 
Neither  of  these  objections  is  in  our  opinion  tenable. 

It  is  averred  that  the  sheriff  levied  on  the  defendant's  land 
to  satisfy  an  execution  in  favor  of  Burbridge ;  that  the  exe- 
cution was  issued  on  a  judgment  against  Coons,  which  con- 
stituted a  lien  on  the  land  at  the  time  the  defendant  made 
the  purchase,  and  that  he  was  compelled  to  buy  it  in  to  pro- 
tect his  title.  From  these  averments  the  presumption  is  irre- 
sistible that  the  execution  on  which  the  land  was  sold  was 
against  the  property,  and  not  against  the  person,  of  Coons. 

It  is  true,'as  contended,  that  the  amount  of  the  judgment 
is  left  blank,  and  while  this  may  have  been  good  ground  for 
a  motion  to  make  the  answer  more  specific,  it  was  not  ground 
for  demurrer.     Besides,  it  is  averred  in  the  answer  that  the 
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amount  which  the  defendant  was  compelled  to  pay  in  order 
to  remove  the  encumbrance  was  more  than  the  balance  due 
on  the  note. 

The  reply  presents  a  question  of  more  difficulty.  The  note 
fell  due  January  10th,  1877.     It  was  assigned,  as  appears* 
from  a  copy  filed  with  the  complaint,  February  3d,  1876,  the 
assignment  being  coupled  with  an  agreement  that  the  assignor 
would  ^^  stand  good  until  the  same  is  paid.'' 

The  plaintiff  had,  so  far  as  appears,  gratuitously  permitted 
the  note  to  run  until  March  13th,  1878.  At  that  time  a  pay- 
ment was  made,  and  the  alleged  agreement  was  entered  into 
"to  wait"  until  the  defendant  could  collect  money  due  him 
with  which  to  discharge  the  balance.  It  does  not  appear  that 
the  holder  was  about  to  take  any  measures  to  collect  the  note, 
or  that  he  changed  his  situation  or  plans  in  any  respect  on 
account  of  the  alleged  agreement.  He  was  not  put  in  any 
different  attitude  in  respect  of  the  liability  of  the  assignor, 
who,  under  the  terms  of  the  contract  of  assignment,  remained 
holden  until  the  note  was  paid ;  nor  does  it  appear  that  either 
he  or  the  maker  of  the  note  had  at  that  time  any  actual  no- 
tice of  the  encumbrance  then  existing  against  his  land,  or  that 
there  was  any  intention  to  waive  any  defence  then  existing 
or  which  might  afterwards  arise  to  the  note.  It  is  clear  that 
the  facts  averred  did  not  constitute  an  estoppel.  Ray  v.  3/c- 
Murtry,  20  Ind.  307. 

The  agreement  to  wait  was  for  no  definite  time,  was  vague 
and  uncertain  in  every  aspect,  and  presented  no  obstacle  what- 
ever to  the  plaintiff's  right  to  proceed  at  once  to  the  enforce- 
ment of  the  note. 

It  is  contended,  however,  that  an  agreement  to  forbear  suit, 
although  for  no  definite  or  certain  time,  is  binding  on  the 
person  in  whose  favor  it  is  made,  after  it  has  been  complied 
with  by  the  other,  and  that  the  agreement  set  up  in  the  reply 
constituted  a  new  consideration,  sufficient  to  warrant  the  en- 
forcement of  the  note,  notwithstanding  the  facts  averred  in 
the  answer. 
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In  this  connection  Jaqua  v.  Montgomery,  33  Ind.  36  (5 
Am.  R.  168),  and  Doherty  v.  Bell,  55  Ind.  205,  are  relied  on. 
The  cases  cited  do  not  sustain  the  proposition  to  the  extent 
contended  for.  While  bearing  some  analogy  to  the  case  in 
hand,  in  both  there  was  an  agreement  for  an  extension  for  a 
fixed  time,  and  each  contains  other  elements  conspicuously 
absent  in  this;  The  decision  in  the  case  first  cited  was  made 
to  depend  upon  the  consideration  that  by  force  of  the  agree- 
ment to  forbear  the  holder  of  the  note  had  surrendered  or 
waived  his  right  to  proceed  against  the  maker  until  the  ex- 
piration of  the  time  agreed  upon,  and  had  probably  lost  his 
remedy  entirely  against  the  assignor,  and  this  was  held  by  a 
divided  court  to  be  the  surrender  of  such  a  right  as  consti- 
tuted a  sufficient  consideration  for  the  agreement  to  pay  the 
note.  We  concur  with  the  view  maintained  in  the  prevailing 
opinion  in  that  case,  solely  on  the  ground  that  the  agree- 
ment was  for  a  definite  time,  and  was  fully  executed.  We 
are  not,  however,  disposed  to  extend  the  doctrine  of  that 
case,  so  as  to  embrace  an  agreement  so  vague  and  indefinite  as 
that  here  involved,  especially  where  no  apparent  loss  has  re- 
sulted. 

Having  gratuitously  permitted  the  note  to  run  for  a  period 
of  fourteen  months  after  it  fell  due  without  any  agreement, 
we  are  disposed  to  regard  the  indulgence  extended  after  the 
alleged  agreement  as  proceeding  from  the  same  motive  that 
induced  the  previous  lenity,  and  to  attach  to  it  the  same 
consequences.- 

It  can  not  be  said  that  there  was  anv  contract  which  either 
required  or  induced  an  extension  of  time  for  any  period.  The 
agreement  set  up  is  a  mere  nudum  pactum,  which  bound  no 
one  to  anything,  and  it  must  be  presumed  both  parties  so  re- 
garded it. 

To  defeat  the  right  to  a  clear  defence  to  a  note,  not  payable 
in  bank,  in  the  hands  of  an  assignee,  on  the  ground  of  a  sub- 
sequent contract  to  pay  in  consideration  of  an  extension  of 
time,  in  analogy  to^all  the  rulings  of  this  court,  we  think  it 
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is  incumbent  on  the  plaintiff  to  show  a  contract  of  extension 
for  a  definite  time^  founded  upon  a  valid  consideration.  As 
was  said  by  Niblack,  C.  J.,  in  the  cast*  of  Holmes  v.  Boyd, 
90  Ind.  332,  **A  contract  for  forbearance  in  suing  upon  a 
promissory  note,  or  other  similar  instrument,  in  writing,  after 
it  has  become  a  binding  obligation  upon  the  makers,  must  be 
upon  some  new  consideration.  This  rule  applies  not  only  to 
cases  in  which  the  rights  of  sureties  are  affected,  but  extends 
to  all  contracts  of  that  character.  A  distinct  and  adequate 
consideration  is  an  essential  requisite  in  all  contracts  of  for- 
bearance to  sue." 

It  can  not  be  said  that  a  contract,  under  which  the  holder 
of  a  note  agrees  to  nothing  more  than  to  '*  wait,"  without 
specifying  any  time  or  other  consideration,  and  which  leaves 
him  as  free  to  act  after  as  before  it  was  made,  is  founded  on 
a  ^Mistinct  and  adequate  consideration."  By  the  terms  of 
the  contract,  the  plaintiff  surrendered  nothing  of  value  to  him, 
nor  did  the  defendant  thereby  obtain  any  advantage.  If  the 
time  was  extended,  the  extension  can  not  be  referred  to  the 
contract;  it  was  by  the  grace  of  the  plaintiff,  and  not  by  force 
of  the  contract. 

There  is  no  doubt  that  a  promise  which  is  void  at  its  in- 
ception, for  want  of  mutuality,  may  be  enforced  after  full 
performance  by  one  party.  But  the  performance  must  involve 
the  doing  of  some  act  beneficial  to  the  one  or  injurious  to  the 
other,  and  the  thing  done  must  be  clearly  referable  to  the  con- 
tract, and  must  appear  to  have  been  done  under  it.  Willetts 
v.  Sun  J/.  Ins.  Co.,  45  N.  Y.  45;  S.  C,  6  Am.  R.  31. 

The  rule  is  settled  in  this  State  that  an  agreement  for  ex- 
tension of  time,  in  order  to  be  binding  and  constitute  a  valid 
consideration  for  a  promise,  must  be  for  a  time  certain.  Pra- 
ther  V.  Young,  67  Ind.  480;  Hturret  v.  Burhhalter,  70  Ind. 
286  ;  Abel  v.  Alexander,  45  Ind.  523  ;  S.  C,  15  Am.  R.  270. 

There  is  nothing  in  Doherty  v.  Bell,  supra,  in  conflict  with 
what  is  here  decided.  That  case  decides  nothing  more  than 
that  the  maker  of  a  note  may,  in  consideration  of  an  agree- 
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ment  for  extension  for  a  definite  time,  waive  objections  to  the 
manner  of  its  execution.  St,  John  v.  Hendrickaon,  81  Ind. 
350. 

The  demurrer  to  the  reply  should  have  been  sustained^and 
for  the  error  in  overruling  it  the  judgment  is  reversed,  with 
costs. 

Filed  Oct,  6, 1885. 


No.  11,969. 

The  Louisville,  Evansville  and  St.  Louis  Railway 

Company  v.  Payne  et  al. 

Replevin. — ComplairU, — Affidavit,— Projctvce, — In  actions  for  the  possession 
of  personal  property,  the  complaint,  if  it  contains  the  statutory  requi- 
sites and  is  verified,  may  subserve  the  two-fold  purpose  of  complaint  and 
affidavit,  and  its  sufficiency  as  a  cause  of  action  may  be  tested  by 
demurrer,  and  as  an  affidavit  by  motion  to  quash  the  order  or  writ 
issued  thereon.  ^  * 

Same. — Detention. — An  affidavit  for  the  possession  of  personal  property 
which  alleges  that  the  property  is  wrongfuUyy  instead  of  unlawfully,  de- 
tained, as  required  by  the  statute,  and  does  not  charge  tliat  the  deten- 
tion is  by  the  defendant,  seems  to  be  bad. 

Same. — Property  Held  Under  Execution, — Exemption, — An  execution  defend- 
ant can  not  maintain  an  action  for  the  recovery  of  personal  property 
held  under  the  execution,  except  where  the  property  is,  by  statute,  ex- 
empt from  execution. 

Same. —  Void  Execution  and  Judgment. — Pleading. — A  naked  averment  in 
the  complaint,  without  more,  that  the  execution  and  judgment  are  void, 
is  a  mere  conclusion. 

From  the  Dubois  Circuit  Court. 

H.  8.  Downey  and  0.  A,  Trippett,  for  appellant. 

HoWK,  J. — The  only  error  assigned  by  the  appellant^  the 
plaintiff  below,  upon  the  record  of  this  cause,  is  the  decision 
of  the  court  in  sustaining  the  separate  demurrers  of  the  ap- 
pellees for  the  alleged  want  of  facts,  to  its  complaint. 

In  its  complaint,  the  appellant  alleged  that  it  was  the  owner, 
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and  lawfully  entitled  to  the  possessiooy  of  certain  described 
personal  property ;  that  such  personal  property  had  not  been 
taken  for  a  tax,  assessment  or  fine  pursuant  to  any  statute,  or 
seized  under  an  execution  or  attachment  against  the  appel- 
lant's property;  that  such  property  had  been  wpongfully  de- 
tained by  the  appellees,  under  color  of  an  execution  issued 
by  R.  M.  Capehart,  justice  of  the  peace  of  Pike  county,  In- 
diana, in  favor  of  appellee  Payne  and  against  the  property 
of  the  appellant,  which  execution,  and  the  judgment  upon 
which  it  purports  to  have  been  issued,  as  appellant  believed 
and  charged,  were  absolutely  void ;  that  appellant  estimated 
the  value  of  such  personal  property  at  the  sum  of  $250 ;  and 
that  such  property  was  detained  at  Velpen,  in  the  county  of 
Pike.     Wherefore,  etc. 

The  question  for  our  decision  is  this :  Does  the  appellant'^ 
complaint  state  sufficient  &cts  to  constitute  a  cause  of  action? 
Or,  in  other  words,  does  the  complaint  show  by  its  allegations 
of  facts,  that  the  possession  of  appellant's  personal  property 
was,  in  the  language  of  the  statute, '' unlawfully  detained'^ 
by  the  appellees?  Section  1266,  R.  S.  1881,  provides  as  fol- 
lows: "  When  any  personal  goods  are  wrongfully  taken,  or 
unlawfully  detained,  from  the  owner  or  person  claiming  the 
possession  thereof,  or,  when  taken  on  execution  or  attach* 
ment,  are  claimed  by  any  person  other  than  the  defendant^ 
the  owner  or  claimant  may  bring  an  action  for  the  possession 
thereof," 

In  this  case  the  appellant  claimed  the  delivery  of  the  prop- 
erty, and  its  complaint  was  prepared  so  that  when  verified.  Ba- 
it was,  it  would  also  serve  for  the  affidavit  required  in  such 
case  by  section  1267,  R.  S.  1881.  In  that  section  of  the  code 
it  is  provided  that  such  an  affidavit  must  show : 

^^  First  That  the  plaintiff  is  the  owner  of  the  property,  or 
that  he  is  then  lawfully  entitled  to  the  possession  thereof,  and 
particularly  describe  it. 

"Second.  That  the  same  has  not  been  taken  for  a  tax,  as- 
sessment, or  fine,  pursuant  to  a  statute ;  or  seized  under  an 
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execution  or  attachment  against  the  property  of  the  plaintiff, 
or^  if  so  seized,  that  it  is,  by  statute,  exempt  from  such  seizure. 

^*  Third.  That  the  property  has  been  wrongfully  taken  and 
is  unlawfully  detained  by  the  defendant,  or  is  unlawfully  de- 
tained. 

** Fourth.  The  estimated  value  of  the  property,  and  in  what 
county  the  same  is  believed  to  be  detained.^' 

It  has  been  held  by  this  court,  and  correctly  so  we  think, 
that  in  actions  for  the  possession  of  personal  property,  the 
plaintiff's  complaint,  if  it  contains  the  statutory  requisites  of 
an  affidavit  to  obtain  an  order  for  the  delivery  of  the  prop- 
erty, and  if  it  be  verified,  may  subserve  the  two-fold  purpose 
of  complaint  and  affidavit.  Cox  v.  Albert,  78  Ind.  241.  But, 
of  course,  the  sufficiency  of  such  verified  complaint,  as  a  cause 
of  action,  could  be  tested  by  demurrer,  and,  as  an  affidavit, 
by  motion  to  quash  the  order  or  writ  issued  thereon.  In  the 
case  in  hand,  we  have  given  the  substance  of  appellant's  veri- 
fied complaint,  almost  in  the  language  of  the  pleader.  It  will 
be  observed  that  the  appellant  has  not  alleged  that  its  per- 
sonal property  was  wrongfully  taken  or  seized  by  the  ap})el- 
lees ;  but  it  has  attempted  to  charge  them  with  the  unlawful 
detention  of  its  property  as  its  sole  cause  of  action.  The  de- 
tention of  its  property  is  twice  alleged  in  the  complaint,  and, 
as  the  language  used  by  the  pleader  is  peculiar  at  least,  we  will 
quote  it  literally.  The  first  allegation  is  as  follows :  ^'  That 
the  said  property  has  been  wrongfully  detained  by  the  de- 
fendants,'' etc.  The  second  allegation  of  the  complaint,  in 
regard  to  the  detention  of  the  property,  is  in  these  words : 
''And  that  the  same  is  detained  at  Velpen,  in  the  county  of 
Pike." 

This  second  allegation  is  clearly  insufficient,  for  two  rea- 
sons: 1.  Because  it  is  not  alleged  that  the  property  was  un- 
lawfully  detained ;  and,  2.  Because  it  does  not  charge  that 
the  property  was  detained  by  the  appellees  in  any  manner. 

We  return  to  the  first  allegation  above  quoted.  It  charged 
that  the  property  "  has  been  wrongfully  detained,"  etc.    The 
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phrase  "  has  been  detained/*  grammatically  considered^  has 
reference  solely  to  something  done  in  the  past.  As  used  in 
the  complaint^  it  does  not  'mean  that  the  property  was  de- 
tained, etc.,  at  the  time  of  the  commencement  of  the  action, 
and  yet  that  is  what  ought  to  have  been  alleged  in  the  com- 
plaint. The  word  **  wrongfully "  is  improperly  used  in  the 
first  allegation  above  quoted.  The  statute  provides,  as  we 
have  seen,  that  when  personal  goods  are  "  wrongfully  taken," 
or  are  "  unlawfully  detained,"  from  the  owner  or  claimant 
thereof,  he  may  have  his  action  for  the  possession  of  such 
goods.  Throughout  the  statute,  it  will  be  observed  that  the 
word  "wrongfully''  is  used  to  characterize  the  taking  or 
seizure,  and  the  word  "  unlawfully  "  is  used  to  characterize 
the  detention  of  personal  goods,  which  would  authorize  the 
owner  or  claimant  to  maintain  an  action  for  the  possession 
thereof.  These  words, "  wrongfully"  and  " unlawfully,"  are  not 
synonyms  or  the  equivalents  of  each  other ;  they  are  not  con- 
vertible terms.  This  has  been  several  times  decided  by  this 
court  in  construing  the  language  of  another  statute.  Board, 
etc.,  V.  Armstrong,  91  Ind.  528 ;  Durham  v.  Board,  etc,  95 
Ind.  182 ;  Board,  etc.,  v.  Murphy,  100  Ind.  570. 

Passing  these  objections  to  the  first  allegation  above  quoted, 
however,  and  conceding,  but  by  no  means  deciding,  that  such 
allegation,  if  it  had  ended  where  our  quotation  ends,  would 
have  sufficiently  shown  the  unlawful  detention  of  appellant's 
property  by  the  appellees,  we  prefer  to  quote,  and  rest  our 
decision  of  this  case  upon  the  whole  of  the  first  allegation  of 
the  complaint  in  relation  to  the  detention  of  the  property.  We 
quote  literally  as  follows:  "That  the  said  property  has  been 
wrongfully  detained  by  the  defendants  under  color  of  an  ex- 
ecution issued  by  R.  M.  Capehart,  justice  of  the  peace  of 
Pike  county,  Indiana,  in  favor  of  said  defendant  Thomas  E. 
Payne,  and  against  the  property  of  tlie  Louisville,  Evansville 
and  St.  Louis  Railway  Company,  which  execution,  and  the 
jtidgment  upon  which  the  same  purports  to  have  been  is- 
sued, are,  as  plaintiff  believes  and  charges,  absolutely  void.'* 
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It  sufficiently  appears  from  this  allegation  of  the  complaint, 
that  the  plaintiff  in  this  suit  is  the  defendant  in  the  execu- 
tion issued  by  justice  Capehart,  under  which  the  appellees  hold 
and  detain  the  possession  of  the  property  in  controversy. 
Under  the  provisions  of  our  code,  the  execution  defendant 
i*an  not  maintain  such  an  action  as  this  for  the  recovery  of 
the  personal  property  held  under  the  execution,  except  where 
the  property  is,  by  statute,  exempt  from  execution,  which  is^ 
not  claimed  in  this  case.  The  averment  in  the  complaint,  that 
the  execution  and  judgment  are  absolutely  void,  is  merely  the 
pleader's  conclusion  fromfiicts  which  are  not  pleaded  and  are 
not  apparent,  and  amounts  to  nothing.  Even  if  the  com- 
plaint had  shown  in  strictly  formal  language,  that  at  the  com- 
mencement of  this  suit  the  property  in  controversy  was  un- 
lawfully detained  by  the  appellees,  in  Pike  county,  yet  the 
specific  statement  of  the  complaint,  in  regard  to  the  appellees' 
holding  and  detention  of  the  property  under  the  execution 
against  the  appellant,  would  overcome  such  formal  allegation 
and  show  that,  in  fact  and  in  law,  the  appellees'  detention  of 
the  property  was  not  unlawful.  Reynolds  v.  Oopeland,  71 
Ind.  422 ;  State  v.  Wenzel,  77  Ind.  428  ;  Ragadale  v.  Mitchell, 
»7  Ind.  458. 

The  demurrers  to  the  complaint  were  correctly  sustained. 

The  judgment  is  affirmed,  with  costs. 

FUfid  Oct.  7, 1885. 


No.  11,435. 

D0UGLAS8  ET  AL.  V.  Thomas. 

Peed. — Efuement,^ Right  cf  Way. — Railroad. — Title. — A  deed  executed  prior 
to  May  6th,  1853|  conveying  to  a  railroad  company  "the  right  of  way," 
of  an  undefined  width,  over  certain  real  estate,  such  deed  containing  a 
stipulation  that  such  company  was  to  "  have  and  hold  the  said  rights 
and  privileges  to  the  use  of  said  company  so  long  as  the  same  shall  be 
required  for  the  uses  and  purposes  of  said  road,"  conveys  nothing  more 
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than  an  easement  in  or  right  of  way  over  the  land,  and  not  the  fee 
simple. 

Same. — Encumbrance. — A  right  of  way  in  favor  of  a  railroad  company 
constitutes  an  encumbrance  on  the  land  so  occupied. 

Same. — Fteading, — Gmn^er- C^i'm.— To  an  action  to  foreclose  a  mortgage 
given  for  the  purchase-money  of  certain  land,  a  counter-claim,  allying 
a  failure  of  title,  is  not  sustained  by  proof  of  the  existence  of  an  ease- 
ment or  right  of  way  over  the  land. 

From  the  Kosciusko  Circuit  Court. 

C  Clemans,  for  appellants. 
A.  G.  Woods,  for  appellee. 

Mitchell,  C.  J. — This  was  a  proceeding  by  Thomas 
against  Douglass  and  others  to  foreclose  a  mortgage. 

The  defendants  pleaded  by  way  of  counter-claim,  that  the 
consideration  of  the  note,  mentioned  in  the  complaint,  was 
part  of  the  purchase-price  of  the  several  parcels  of  land  de- 
scribed in  the  mortgage,  which  land  it  was  averred  had  been 
conveyed  to  the  mortgagors  by  the  mortgagee,  by  deed  con- 
taining full  covenants  of  warranty.  It  was  averred  that  the 
purchase-price  agreed  to  be  paid  for  the  land  was  $1,200,  and 
that  it  had  all  been  paid  except  the  amount  covered  by  the 
note  in  suit,  the  principal  of  which  was  $300. 

The  defendants  then  averred  the  following  breach  in  the 
covenants  of  warranty  contained  in  their  deed :  "  That  said 
plaintiff  did  not  have  title  to  said  real  estate;  that  as  to  the 
undivided  one-half 'of  lot  three,  block  nine,  of  the  above  de- 
scribed tract  of  land,  plaintiff  had  no  title  whatever  when  he 
made  said  conveyance  to  these  defendants,  but  that  the  title 
thereof  was  in  another  party,  to  wit,  the  Pittsburgh,  Fort 
Wayne  and  Chicago  Railroad  Company,  and  that  neither 
these  defendants  nor  the  plaintiff  herein  have  obtained  title 
to  said  real  estate  since  the  making  of  said  conveyance.*'  It 
was  averred  further  that  the  defendants  "  have  wholly  lost 
the  undivided  one-half  of  lot  three,  block  nine,"  and  that "  it 
will  cost  $450  to  obtain  a  clear  title  to  said  real  estate.'* 

Upon  issues  made,  there  w*as  a  trial  by  a  jury,  resulting  in 
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a  verdict  and  judgment,  over  a  motion  for  a  new  trial,  for 
the  full  amount  of  the  note  and  interest. 

The  only  error  assigned  and  argued  is,  that  the  court  erred 
in  overruling  the  appellants'  motion  for  a  new  trial.  The 
conveyance  from  Thomas  to  the  appellants  was  made  on  the 
16th  day  of  March,  1878. 

It  appeared  in  evidence  that,  in  June,  1852, 'Lewis  Keith, 
a  remote  grantor  of  Thomas,  while  owning  the  land  in  con- 
troversy, conveyed  to  the  Fort  Wayne  and  Chicago  Eailroad 
Company  "  the  right  of  way,"  of  an  undefined  width,  over 
lot  three,  which  was  part  of  the  land  mortgaged.  There  was 
a  stipulation  in  the  deed  that  the  railroad  company  was  to 
^*  have  and  hold  the  said  rights  and  privileges  to  the  use  of 
aaid  company  so  long  as  the  same  shall  be  required  for  the 
uses  and  purposes  of  said  road."  It  also  appeared  in  evi- 
dence that  the  railroad  company  occupied  with'  its  tracks 
part  of  lot  three. 

At  the  proper  time,  after  stating  the  issues,  the  court  in- 
atructed  the  jury,  in  substance,  that  the  defendants  could  not 
prevail  on  their  counter-claim,  as  pleaded,  unless  the  evi- 
dence established  that,  at  the  time  Thomas  conveyed  to  the 
appellants,  he  had  no  title  to  the  land  in  dispute ;  saying  to 
the  jury,  in  substance,  that  the  counter-claim  pleaded  did 
not  proceed  upon  the  theory  that  there  was  a  lien  or  encum- 
brance on  the  land,  but  upon  the  assumption  that  there  had 
been  an  entire  &ilure  of  title,  and  that  proof  of  a  mere  right 
of  way  over  the  land  was  not  sufficient  to  sustain  the  coun- 
ter-claim. The  court  also  instructed  the  jury  that  the  effect 
of  the  deed  from  Keith  to  the  railroad  company  was  to  con- 
vey to  it  nothing  more  than  a  right  of  way  over  the  land. 

It  is  earnestly  contended  by  the  learned  counsel  for  appel- 
lants, that  in  the  instruction  so  given  the  court  erred.  It  is 
by  implication,  at  least,  conceded,  that  if,  by  force  of  the  deed 
from  Keith  to  the  railroad  com^mny,  nothing  but  a  right  of 
way  was  granted,  the  instruction  was  right,  but  the  conten- 
tion of  counsel  is  that  the  court  below  misconceived  the 
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force  of  the  deed^  and  that^  instead  of  a  mere  right  of  way, 
it  conveyed  a  fee  simple.  It  is  claimed  that  the  case  of  In^ 
dianapolia,  etc.,  R.  W,  Co,  v.  Rayl^  69  Ind.  424,  supports  this 
conclusion.  It  was  held  in  that  case  that  an  instrument  con- 
veying the  right  of  way  to  the  railroad  company  there  con- 
cerned^ supplemented  by  the  19th  section  of  the  act  under 
which  it  was  incorporated,  did  have  that  effect.  The  act  of 
incorporation  in  that  case,  however,  expressly  provided  that 
the  right  of  way,  when  acquired,  should  be  held  in  fee  simple 
by  the  corporation.  Prior  to  May  6th,  1863,  there  was  no 
general  law  for  the  incorporation  of  railroads  in  force  in  In- 
diana, and  as  the  deed  from  Keith  was  made  in  June,  1852, 
and  as  the  record  does  not  inform  us  concerning  the  nature 
of  the  charter  of  the  Fort  Wayne  and  Chicago  Railroad 
Company,  in  respect  of  the  estate  which  it  should  take  in 
its  right  of  way,  we  must  construe  the  deed  according  to  the 
terms  employed  in  the  instrument.  From  these  it  is  clear 
that  it  conveys  nothing  more  than  an  easement  in  or  right  of 
way  over  the  land.  This  constituted  an  encumbrance  on  the 
land,  and  if  there  was  any  breach  of  the  covenants,  in  the 
deed  from  Thomas  to  the  appellants,  it  related  to  the  cove- 
nant against  encumbrances,  and  should  have  been  so  alleged 
in  the  counter-claim.  Burk  v.  Hilly  48  Ind.  52.(17  Am.  R. 
731). 

The  averments  in  the  appellants'  counter-claim  were,  that 
the  plaintiff,  at  the  time  the  conveyance  was  made,  had  no 
title  whatever  to  part  of  lot  three,  but  that  the  title  was  in 
another.  These  averments  were  not  proved  by  the  deed  from 
Keith  to  the  railroad  company,  which  tended  to  prove  noth- 
ing more  than  that  the  title  of  Thomas  was  subject  to  an 
e&sement  or  right  of  way  in  favor  of  the  railroad  company. 
While  the  easement  thus  created,  if  followed  by  possession 
and  continued  occupancy  and  use  by  the  railroad  company, 
may  have  been  the  subject  of  a  proper  counter-claim  to  the 
extent  of  the  damage  resulting  therefrom,  it  was  not  the  one 
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pleaded.  Boardman  v.  Qriffin^  52  Ind.  101 ;  Thomas  v.  2)a/«, 
86  Ind.  435  ^  City  of  HuiUhigton  v.  Mendehhally  73  Ind.  460. 
There  was^  therefore,  no  error  in  the  instructions  given  by 
the  court,  and  as  what  has  been  said  concerning  those  given 
disposes  of  those  refused,  it  results  that  the  judgment  must 
be  affirmed,  with  costs. 

Filed  Oct.  7, 1886.  •  ,^ 
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Rosa  et  al.  v.  Pbatheb. 

Betiew  of  Judgment. — False  RepreaentatioM. — Excuse  for  Ncn-Appearanee 
to  AcUon, — In  an  action  to  review  a  judgment,  it  is  not  a  reasonable  ex- 
cose  for  not  appearing  to  and  defending  the  original  action,  that  the 
plaintiff  therein  and  his  attorney  assured  the  defendants  therein,  the 
present  piaintifis,  that  such  action  was  only  to  recover  the  possession  of 
the  lands  in  suit,  on  which  assurance  they  relied,  where  the  original 
complaint  averred  that  the  plaintiff  was  the  owner  in  fee  and  entitled 
to  the  possession  of  such  lands  ;  and  the  fact  that  the  plaintiff  therein, 
without  actual  notice  to  the  defendants,  filed  a  second  paragraph  of  com* 
plaint,  charging  that  certain  deeds,  under  which  defendants  claimed  ti- 
tle to  said  lands,  were  void,  will  not  be  ground  for  review. 

Same. — Statute  (^  Ldmitation.— The  statutory  method  provided  for  obtain- 
ing the  review  of  a  judgment  is,  by  the  terms  of  its  creation,  a  special 
proceeding,  to  which  the  various  statutes  of  limitation  affecting  other 
actions  and  proceedings  have  no  application. 

Same. — Non-Residents. — No  reservation  in  favor  of  non-residents  is  con- 
tained in  sections  615  and  616,  R.  S.  1881,  limiting  the  time  for  review 
of  a  jndgment. 

Marbied  Women. — "Legal  Disabilities." — Coverture, — Married  women  are 
not  persons  "  under  legal  disabilities ''  within  the  meaning  of  the  statute, 
section  615,  R.  S.  1881 ;  nor  b  coverture  any  longer  a  legal  disability  in 
this  State  except  in  special  cases. 
—  • 

From  the  Warren  Circuit  Court. 

J.  MoCahe  and  E,  F.  McCabe,  for  appellants. 

NmiiACK,  J. — On  the  30th  day  of  March,  1880,  Henry 
Prather  recovered  a  judgment  in  the  Warren  Circuit  Court 
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against  Mary  R.  Rosa  and  her  husband^  Charles  E.  Rosa, 
and  Phebe  Wiles  and  her  husband,  Jacob  Wiles,  for  the  pos- 
session of  certain  described  tracts  of  land  in  Warren  county, 
and  quieting  his  title  to  the  same  lands,  upon  the  ground  that 
the  deeds  upon  which  the  said  Mary  and  Phebe,  respectively, 
based  some  claim  to  the  lands,  were  fraudulent  and  void  as 
against  him,  the  said  Prather. 

In  March,  1884,  Mary  R.  Rosa,  in  conjunction  with  her 
husband,  Charles  E.  Rosa,  commenced  this  proceeding  against 
Prather  to  review  the  judgment  recovered  by  him  as  above. 
The  complaint  was  in  two  paragraphs.  The  first  charged  that 
the  Warren  Circuit  Court  had  no  jurisdiction  over  the  said 
Mary  because  she  was  at  the  time  a  minor  under  the  age  of 
twenty-one  years ;  that  said  court  had  no  jurisdiction  over 
the  subject-matter  of  the  action ;  that  the  complaint  did  not 
state  facts  sufficient  to  constitute  a  cause  of  action,  and  that 
the  judgment  was  void  because  of  uncertainty  in  the  descrip- 
tion of  the  lands  which  it  attempted  to  describe. 

The  second  paragraph  charged  that  when  the  original  com- 
plaint was  filed,  it  contained  but  one  paragraph,  which  was 
only  for  the  recovery  of  the  possession  of  the  land  to  which 
it  had  reference,  and  that  some  time  after  the  action  was  com- 
menced, both  Prather  and  his  attorney  falsely  assured  Mrs. 
Rosa  and  her  husband  that  the  object  of  the  action  was  only 
to  recover  the  possession  of  the  lands  in  suit;  that  relying 
upon  such  assurance  Mrs.  Rosa  and  her  husband  made  no 
defence  to  the  action,  and  suffered  default  to  be  taken  against 
them;  thatafler  giving  such  assurance,  and  notwithstanding 
the  same,  Prather,  before  the  cause  came  on  to  a  trial,  filed  a 
second  paragraph  to  his  said  original  complaint,  averring  that 
certain  deeds  under  which  Mrs.  Rosa  and  Mrs.  Wiles,  re- 
spectively,  claimed  to  have  some  interest  in  the  lands  sought 
to  be  recovered,  were  fraudulent  and  void  as  against  him,  and 
demanding  that  his  title  be  quieted  against  any  claim  under 
those  deeds ;  that  in  consequence  of  the  false  assurance  so 
given  as  above  stated,  by  both   Prather  and  his  attorney, 
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neither  Mrs.  Rosa  nor  her  husband  had  any  notice  of  the  fil- 
ing of  said  second  paragraph  of  complaint  in  the  original  ac- 
tion^ and  never  received  any  actual  notice  of  the  filing  of  the 
same  until  at  and  about  the  time  of  commencing  this  pro- 
ceeding ;  that  when  process  was  served  upon  them^  and  ever 
dince,  both  Mrs.  Rosa  and  her  husband  were  non-residents 
of  this  State,  being  in  &ct  residents  of  Vermillion  county^  in 
the  State  of  Illinois. 

;;  A  demurrer  was  sustained  to  this  second  paragraph  of  the 
complaint  for  a  review  of  the  proceedings  in  the  original  ao- 
tioDy  and  Prather  answered :  First,  In  general  denial.  Sec* 
ond.  That  the  judgment  complained  of  was  not  rendered 
within  one  year  before  the  time  of  the  commencement  of 
this  proceeding.  Third.  That  said  judgment  was  not  ren- 
dered within  three  years  before  this  proceeding  was  com- 
menced. To  the  second  and  third  paragraphs  of  this  answer 
Mrs.  Rosa  and  her  husband  replied :  First  That  Mrs.  Rosa 
was,  at  the  time  of  the  rendition  of  the  judgment  sought  to 
be  reviewed,  and  had  ever  since  continued  to  be,  a  married 
woman.  Second.  That  at  the  time  of  the  rendering  of  such 
judgment,  Mrs.  Rosa  and  her  husband  were,  and  continu- 
ously ever  since  had  been,  non-residente  of  the  State,  but  had 
and  still  resided  in  the  State  of  Illinois. 

Demurrers  were  severally  sustained  to  both  paragraphs 
of  the  reply,  and  the  plaintiffs  in  this  proceeding  declining 
to  plead  further^  final  judgment  went  against  them  upon 
demurrer. 

Complaint  is  made  in  this  court  of  the  decision  of  the  cir- 
cuit court  in  sustaining  a  demurrer  to  the  second  paragraph 
of  the  complaint ;  also  of  the  decision  sustaining  demurrers 
to  both  paragraphs  of  the  reply. 

No  formal  argument  has  been  submitted  by  counsel  for  the 
appellants  in  support  of  the  sufficiency  of  the  second  para- 
graph of  the  complaint,  and  we  have  no  brief  from  the  ap- 
pellee.    It  may  not  be  amiss,  nevertheless^  to  remark  that 
VoT..  103.— 13 
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we  can  recall  nothing  which  would  justify  us  in  holdings 
that  the  circuit  court  erred  in  sustaining  a  demurrer  to  that 
paragraph. 

Recurring  to  the  first  paragraph  of  the  original  complaint, 
a  copy  of  which,  with  the  rest  of  the  record,  duly  certified, 
was  filed  with  the  complaint  for  review,  we  find  that  it  aver- 
red that  the  appellee  was  the  owner  in  fee  simple,  and  enti- 
tled to  the  possession,  of  the  lands  sued  for  in  that  action. 
If,  therefore,  the  appellants  had,  or  claimed  to  have,  any 
interest  in  those  lands  which  they  desired  to  have  protected 
by  the  court,  it  was  as  necessary  that  they  should  appear  and 
defend  against  the  first  paragraph  of  the  original  complaint, 
as  it  was  that  they  should  appear  and  defend  against  the 
claim  of  absolute  title  preferred  by  any  other  paragraph  that 
might  be  thereafter  filed.  We  are  consequently  unable  to 
see  that  the  alleged  assurance  given  by  the  appellee  and  his 
attorney  aflForded  the  appellants  any  reasonable  excuse  for 
not  appearing  to  and  defending  the  original  action. 

Sections  615  and  616  of  the  code  of  1881,  containing  pro- 
visions governing  proceedings  for  the  review  of  judgments, 
are  as  follows : 

"615.  Any  person  who  is  a  party  to  any  judgment,  or  the 
heirs,  devisees,  or  personal  representatives  of  a  deceased  party, 
may  file  in  the  court  where  such  judgment  is  rendered  a 
.complaint  for  a  review  of  the  proceedings  and  judgment. 
Any  person  under  legal  disabilities  may  file  such  complaint 
at  any  time  within  one  year  after  the  disability  is  removed. 
But  no  complaint  shall  be  filed  for  a  review  of  a  judgment 
of  divorce. 

"  616.  The  complaint  may  be  filed  for  any  error  of  law  ap- 
pearing in  the  proceedings  and  judgment,  within  one  year;  or 
for  material  new  matter,  discovered  since  the  rendition  thereof, 
within  three  years;  or  for  both  causes,  within  one  year  aft^er 
the  rendition  of  the  judgment,  and  without  leave  of  court." 

Section  1285,  R.  S.  1881,  which  assumes  to  define  the  mean- 
ing of  certain  words  and  phrases  used  in  the  statutes  now  in 
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foroe  in  this  State^  enacts  that  "  The  phrase  ^  ander  legal  dis- 
abilities^ includes  persons  within  the  age  of  twenty-one  years, 
or  of  unsound  mind,  or  imprisoned  in  the  State  prison,  or  out 
of  the  United  States." 

It  is  claimed  that  as  the  common  law  recognized  coverture 
as  a  legal  disability,  and  as  the  common  law  is  still  in  force 
in  this  State,  except  where  it  has  been  changed  or  modified 
by  some  statute,  and  as  there  is  no  statute  in  this  State  eman- 
cipating married  women  from  all  the  disabilities  of  coverture, 
a  married  woman  is  still  "  under  legal  disabilities "  within 
the  meaning  of  section  615,  supra,  notwithstanding  the  fail- 
ure of  section  1285  to  expressly  refer  to  and  to  denominate 
coverture  as  a  legal  disability. 

The  three  most  notable  respects  in  which  the  disability  of 
coverture  was  felt  at  common  law  were,  in  the  inability  of 
the  wife  to  sue,  in  her  inability  to  enter  into  a  contract,  and 
in  her  inability  to  control  her  own  property.  These  separate 
disabilities  have  all  been,  in  general  terms,  removed  by  sec- 
tions 254, 5115  and  5117  of  our  present  revised  statutes.  Sec- 
tions 5118, 5124,  5130  and  5131  are  all  promotive  of  the  same 
general  policy.     See,  also,  WHght  v.  Wright,  97  Ind.  444. 

The  disabilities  upon  those  and  other  subjects  which  still 
remain  are  special  and  exceptional,  and  no  longer  constitute  a 
part  of  a  category  of  general  disabilities;  hence  it  was,  as 
we  infer,  that  section  1285,  herein  above  referred  to,  did  not 
include  married  women  in  its  definition  of  persons  "  under 
legal  disabilities."  For  these  reasons  coverture  is  clearly  not 
one  of  the  disabilities  to  which  section  615  of  the  present  code 
has  reference,  and  is  no  longer  a  full  legal  disability  under  the 
existing  statutes  of  this  State. 

There  is  nothing  in  the  case  of  Buchanan  v.  Hubbard,  96 
Ind.  1,  referred  to  by  counsel,  which  really  conflicts  with  the 
construction  we  have  given  to  the  various  statutes  to  which 
we  have  alluded,  and  the  construction  thus  given  is  seem- 
ingly supported  by  the  case  of  Richardson  v.  Pate,  93  Ind. 
423  (47  Am.  R.  374). 
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The  statutory  method  provided  for  obtainiDg  the  review  of 
a  Judgment  is,  from  its  very  nature,  as  well  as  the  terms  of 
its  creation,  a  special  proceeding,  to  which  the  various  statutes 
of  limitations  affecting  other  actions  and  proceedings  have  no 
application.  The  only  limitations  applicable  to  such  a  pro- 
ceeding are  contained  in  sections  615  and  616,  above  set  out. 
No  reservation  in  favor  of  non-residents  of  the  State  is  con- 
tained in  either  one  of  those  sections ;  hence  such  a  reservation 
can  not  be  inferred  from  statutes  enacted  with  reference  to 
other  proceedings.  Our  conclusion  necessarily  is  that  the 
circuit  court  did  not  err  in  sustaining  demurrers  to  both  par- 
agraphs of  the  reply. 

The  judgment  is  af&rmed,  with  cpsts. 

Filed  Oct.  8,  1885. 
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Town. — Power  to  Employ  Ooumel  to  Defend  Action  Against  Marshal, — The 
board  of  trustees  of  a  town  in  this  State  have  incidental  power  to  em* 
ploy  counsel  to  defend  an  action  for  false  imprisonment  brought  against 
the  town  marshal  hy  one  arrested  by  him  for  the  violation  of  a  town 
ordinance,  and  a  claim  for  services  rendered  under  such  employment 
may  be  enforced  in  an  action  against  the  town. 

From  the  Rush  Circuit  Court. 

W.  A.  Culleriy  B.  L,  Smith  and  W.  J.  Henley y  for  appellants. 
C  Camberriy  T.  J.  Newkirk,  J.  Q.  Thomas  and  J.  J.  Spann, 
for  appellee. 

ZoLLARS,  J. — A  demurrer  was  sustained  below  to  appel- 
lants' complaint.  That  ruling  is  assigned  as  error.  Counsel 
have  discussed  the  question  of  the  sufficiency  of  the  com- 
plaint upon  the  assumption  and  concession  that  it  makes  this 
ease,  viz. :  Oliver  Wiltse  was  the  marshal  of  the  town  of 
Carthage.     One  Drury  Holt,  in  violation  of  the  town  ordi- 
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nancee,  was  drunk  and  disorderly^  and  made  a  serious  and 
deadly  assault  upon  Dr.  Bogart^  a  peaceable  and  quiet  citizen 
of  the  town.  For  this  infraction  of  the  ordinances^  the  mar- 
shal arrested  him  and  placed  him  in  the  town  prison.  Holt 
afterwards  brought  a  suit  against  the  marshal  for  false  im- 
prisonment. The  board  of  trustees  of  the  town  employed 
appellants  as  attorneys  to  defend  the  marshal  in  that  action. 
This  they  did  successfully,  following  the  case  through  this 
court.      Wiltse  v.  Holt,  95  Ind.  469. 

The  town  now  refuses  to  pay  them  for  their  services,  upon 
the  ground  that  the  employment  and  contract  by  the  board 
of  trustees  was  ultra  vires  and  void,  and  hence  not  binding 
upon  the  town.  It  is  not  necessary  to  decide  as  to  whether 
or  not  a  town  marshal  in  this  State  is  so  far  the  agent  or 
servant  of  the  town  that  it  will  be  liable  for  his  negligence 
or  torts.     That  question  is  not  involved  here. 

If  the  employment  by  the  board  of  trustees  was  ultra  vires, 
and  hence  void,  the  town  is  not,  and  can  not  be  estopped  to 
make  that  defence  at  any  time.  In  such  a  case,  the  fact  that 
the  services  were  rendered  under  the  employment  can  avail 
appellants  nothing.  If  the  corporation  were  a  private  cor- 
poration, or  if  it  were  a  case  simply  of  an  irregular  exercise 
of  power,  the  case  would  be  different.  Driftwood,  etc,  T.  P. 
Co.  V.  Board,  etc.,  72  Ind.  226. 

The  important  question  here  is,  was  the  contract  of  em- 
ployment beyond  the  powers  granted  in  the  organic  law  of 
the  corporation  ?  One  section  of  that  act  is  as  follows :  "AH 
moneys,  however  derived,  belonging  to  such  corporation, 
shall  only  be  appropriated  for  such  objects  and  defraying 
such  expenses  as  accrue,  or  necessarily  arise,  in  the  exercise 
of  powers  granted  by  this  act."    R.  S.  1881,  section  3339. 

It  IS  settled  that  corporations,  including  municipal  cor- 
porations, have  the  powers  expressly  granted,  and  such  inci- 
dental power  as  may  be  necessary  to  carry  out  those  expressly 
granted.  The  above  section  of  the  statute  does  not,  we 
think,  abridge  this  general  rule,  and  does  not  inhibit  the  ap- 
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propriation  of  money  to  any  purpose  or  object  reasonably 
connected  with  or  necessary  to  the  powers  granted. 

The  board  of  trustees  have  power  to  preserve  peace  and 
good  order,  and  to  prevent  vice  and  immorality.  To  this  end 
they  have  power  to  make  and  establish  the  necessary  by- 
laws, ordinances  and  regulations,  and  fix  fines,  penalties  and 
forfeitures  for  a  violation  thereof.  R.  S.  1881,  section  3333, 
clauses  6  and  16,  and  section  3346.  The  marshal  is  to  exe- 
cute the  orders  of  the  trustees  and  enforce  the  by-laws  and 
ordinances.     R.  S.  1881,  section  3327. 

Under  the  above  sections,  power  is  given  to  the  trustees  to 
accomplish  one  important  object  of  the  corporation,  by  pre- 
serving peace  and  good  order,  and  preventing  vice  and  im- 
morality. In  whatever  will  promote  these  very  important 
ends  the  corporation  is  interested.  Such  an  interest  has  been 
declared  to  be  the  test  of  authority.  Dillon  Mun.  Corp.,  sec- 
tion 147,  and  cases  there  cited.  It  is  upon  this  test  that  it 
has  often  been  held  that  municipal  corporations  have  power 
to  indemnify  their  officers  against  Hability  which  they  may 
incur  in  the  bona  fide  discharge  of  their  duties,  although  the 
result  may  show  that  the  officers  have  exceeded  their  legal 
authority.  And  upon  the  sapie  test,  and  grounded  upon  the 
same  reasons,  it  has  been  held  also  that  the  corporation  may 
appropriate  money  to  defend  suits  brought  against  its  officers 
for  acts  done  in  good  faith  in  the  discharge  of  their  official 
duties. 

^In  the  case  of  Sherman  v.  Carr,  8  R.  I.  431,  it  was  held 
that  the  city  council  might  appropriate  money  to  defend  the 
mayor  in  an  action  for  false  imprisonment,  based  upon  the 
ground  that  he  had  exceeded  his  authority.  There  was  a  lim- 
itation in  the  city  charter  very  similar  to  the  statute  above 
set  out,  that  the  council  should  not  have  power  to  appropriate 
money,  except  for  the  regular,  ordinary  and  usual  expenses 
of  the  eitv. 

This  case,  involving,  as  it  does,  a  statute  so  similar  to  that 
involved  in  the  case  in  hearing,  is  authority  to  support  aj>- 
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pellants'  claim  and  the  interpretation  we  put  upon  our  stat- 
ute. See,  also,  to  the  same  eflFect,  Briggs  v.  Whipple,  6  Vt. 
^5;  Baker  v.  InhabitarUs  of  Windham,  13  Maine,  74;  Pike 
V.  Middleton,  12  N.  H.  278;  State  v.  Council  of  the  Toion  of 
Hamnionton,  9  Vroom,  430 ;  S.  C,  20  Am.  R.  404. 

In  the  case  of  Fuller  v.  Inhabitants  of  Groton,  11  Gray, 
340,  it  was  held  that  the  town  had  power  to  appropriate  money 
to  defend  a  school  committee  against  an  action  for  libel,  al- 
leged to  be  contained  in  one  of  their  reports  to  the  town. 
Among  other  things  it  was  said  :  "  That  towns  have  power 
to  raise  money  to  indemnify  their  officers  against  liabilities  in- 
curred or  damages  sustained  in  the  bona  fide  discharge  of  their 
duties  is  now  well  settled.'^  In  support  of  this  statement, 
the  court  cite  kelson  v.  Milford,  7  Pick.  18  ;  Bancroft  v. 
Jjynnfield,  18  Pick.  566;  Hadsell  v.  Hancock,  3  Gray,  526. 

In  passing  upon  the  main  question  in  the  case  before  us, 
we  have  adopted  the  construction  of  the  complaint  placed 
upon  it  by  counsel,  and  dispose  of  it  upon  the  assumption 
that  in  arresting  and  imprisoning  Holt,  the  marshal  was  en- 
gaged in  an  effort  to  enforce  an  ordinance  of  the  town,  and 
to  thus  preserve  peace  and  order.  That  the  ordinances  should 
be  thus  enforced,  and  that  peace  and  order  should  be  pre- 
served, are  matters  in  which  the  town  is  interested.  Under 
the  cases  already  cited,  it  would  seem  to  be  clear  that  the 
board  of  trustees  might  have  indemnified  the  marshal  against 
liability  in  his  efforts  to  thus  enforce  the  ordinances  and  pre- 
serve peace  and  order. 

One  of  the  essential  things  in  the  enforcement  of  laws  and 
the  conservation  of  the  peace  and  quiet  of  a  community  is,  that 
the  people  shall  have  that  respect  for  the  constituted  au- 
thorities that  arises  out  of  a  common  understanding  that  the 
laws  will  be  rigidly  executed. 

In  every  community  there  is  a  greater  or  less  number  of 
people  who  yield  obedience  to  the  law,  and  respect  the  rights 
of  others,  simply  because  they  fear  the  consequences  of  an 
opposite  course.     It  is  necessary  that  such  shall  be  made  to 
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understand  that  the  laws  will  be  executed,  and  that  the  ex* 
ecutive  officers  will  be  sustained  in  their  efforts  to  execute 
them.  If  it  should  be  understood  that  the  marshal  of  the 
town  is  left  without  support  from  the  governing  body,  to 
defend  himself  against  all  manner  of  suits  that  might  be  in- 
stituted against  him,  the  vicious  and  violent  might,  by  a  suc- 
cession of  annoying  suits  against  him,  greatly  cripple  the  en- 
forcement of  the  ordinances.  Such  an  understanding  would,, 
at  least,  have  a  tendency  to  embolden  the  vicious  and  in- 
timidate the  marshal.  Upon  these  considerations  and  others 
that  might  be  urged,  and  upon  an  examination  of  the  whole 
case,  we  think  that  the  town  had  such  an  interest  in  the  re- 
sult of  the  suit  against  the  marshal  as  authorized  the  board 
of  trustees  to  employ  appellants  to  make  the  defence.  The 
board  of  trustees  having  such  authority,  and  the  services 
having  been  rendered  in  good  feith  under  the  employment, 
it  is  too  late  now  for  the  town  to  refuse  to  pay  for  the  ser- 
vices. Whether  or  not  such  employments  shall  be  made  in 
any  particular  case,  of  course,  will  rest  in  the  sound  discre- 
tion of  the  board  of  trustees. 

In  dealing  with  the  complaint,  we  have,  as  before  stated, 
adopted  the  constfuction  placed  upon  it  by  counsel.  Upon 
that  construction  it  is  sufficient,  and  makes  a  case  in  &vor  of 
appellants  against  the  town,  and  the  court  below  erred  in 
sustaining  the  demurrer.  The  judgment  is  reversed  at  the 
costs  of  appellee. 

We  suggest  that,  before  trial,  the  complaint  ought  to  be 
made  more  certain  and  specific. 

Filed  Oct.  8, 1885. 
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Company  v.  Maddy. 

Supreme  CJoubt. — Complaint. — Amffnment  of  Error, — A  question  as  to  the 
sufficiency  of  a  complaint  will  not  be  considered  by  the  Supreme  Court 
unless  properly  presented  by  an  assignment  of  error. 


MAY  TERM,  1885.  201 


The  Indiana,  Bloom ingtou  and  Western  Railway  Company  v.  Maddy. 


Attobnet  and  Client. — Authority  of  Attorney  to  Appear, — Under  section 
970,  R.  S.  1881,  an  attoroey  may,  at  the  proper  time,  be  required  to  pro- 
duce and  prove  the  authority  under  which  he  appearB,  but  his  authority^ 
to  appear  can  not  be  controverted  on  the  trial  by  evidence  outside  the 
issues  in  the  cause. 

From  the  Henry  Circuit  Court. 

C  W.  FairbankSy  for  appellant. 
i.  P.  Mitchell,  for  appellee. 

HowKy  J. — In  this  case,  the  appellee,  Maddy,  sued  the  ap- 
pellanty  the  Indiana^  Bloomington  and  Western  Baihvay 
Company,  and  one  George  May,  in  a  complaint  of  a  single 
paragraph.  In  his  complaint  appellee  alleged  that  in  the 
month  of  July,  1882  (but  the  day  of  such  month  he  was 
unable  to  state),  the  appellant,  at  said  county,  unlawfully  and 
wrongfully  took  and  carried  away,  and  converted  to  its  own 
use,  three  hundred  railroad  ties  then  and  there  the  property 
of  appellee  and  the  defendant  George  May,  and  of  the  value 
of  $110,  and  to  the  damage  of  appellee  and  defendant  George 
May  in  the  sum  of  $110;  that  afterwards  (appellee  was  un- 
able to  state  the  time)  the  defendant  George  May,  for  a  val- 
uable consideration,  sold  and  conveyed  all  his  right,  title  and 
interest,  in  and  to  such  railroad  ties,  to  the  appellee,  and  that 
George  May  was  made  a  defendant  in  this  suit  to  answer  as  to 
what,  if  any,  interest  he  might  have  therein.     Wherefore,  etc. 

The  appellant  and-  the  defendant  George  May  separately 
answered  the  appellee's  complaint  by  general  denials  thereof. 
The  issues  joined  were  tried  by  a  jury,  and  a  verdict  was  re- 
turned for  the  appellee,  assessing  his  damages  in  the  sum  of 
$108,  and  over  the  appellant's  motion  for  a  new  trial  judg- 
ment was  rendered  on  the  verdict. 

In  this  court,  the  only  error  properly  assigned  by  the  ap- 
pellant is  the  overruling  of  its  motion  for  a  new  trial. 

The  learned  counsel  for  the  appellant  has  ably  and  elabo- 
rately discussed  the  question  of  the  sufficiency  of  appellee's 
complaint.     This  question  is  not  before  us.     It  is  true,  that 
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ap{>cllaiit's  demurrer  to  appellee's  complaint^  for  the  alleged 
iDsuifieiency  of  the  facts  therein  to  constitute  a  cause  of  ac- 
tioUy  was  overruled  by  the  court.  But  it  is  also  true^  that 
this  ruling  is  not  one  of  the  errors  of  which  the  appellant 
complains  in  his  assignment  of  errors.  In  this  courts  the 
appellant's  assignment  of  errors  constitutes  his  complaint, 
and  to  it  alone  is  the  appellee  required  to  answer.  It  is  the 
foundation  of  the  appellant's  proceedings  here  for  the  review 
and  reversal  of  the  judgment  below;  and  we  have  often 
held  that  we  can  neither  consider  nor  decide  any  question 
which  is  not  fairly  presented  by  the  assignment  of  errors. 
HuUs  V.  HuUa,  62  Ind.  214;  WiUiams  v.  Riley,  88  Ind.  290; 
BarOep  v.  Cole,  94  Ind.  513. 

Under  the  alleged  error  of  the  oourt  in  overruling  appel- 
lant's motion  for  a  new  trial,  the  only  points  made  by  its 
counsel  are,  that  the  court  erred  in  excluding  evidence  to  prove 
that  its  co-defendant  May  had  no  knowledge  that  this  suit 
was  brought,  that  he  was  in  Missouri  and  was  there  long  be- 
fore the  commencement  of  this  suit,  that  Mr.  Perdiewhad  no 
authority  to  appear  for  May  in  this  case,  and  did  not  appear 
therein  at  the  instance  or  request  of  May.  This  offered  evi- 
dence was  wholly  foreign  to  the  issues  in  this  cause,  and  there 
was  no  error  in  excluding  it  from  the  jury.  If  the  appellant 
had  reasonable  grounds  to  question  Mr.  Perdiew's  authority 
to  appear  for  May,  it  might  at  the  proper  time,  under  the 
provisions  of  section  970,  R.  S.  1881,  have  required  him  to 
produce  and  prove  the  authority  under  which  he  appeared. 
This  not  having  been  done,  the  authority  of  Mr.  Perdiew  to 
appear  for  May  must  be  presumed,  and  can  not  be  contro- 
verted on  the  trial  bv  evidence  outside  of  the  issues  in  the 
cause.     McConnell  v.  Brown,  40  Ind.  384. 

The  judgment  is  affirmed,  with  costs. 

Filed  Oct.  8,  1885. 
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No.  11,583. 

Hedderich  v.  Smith.  e^  «»» 

Landlobd  anb  Tesavt,— Right  of  Tenant  to  Remove  Buildings  Erected  by 
.Sfm.— ^  tenant  who,  for  the  better  enjoyment  of  the  premises,  erects 
buildings  tbereon,  may  remove  them  at  any  time  before  his  tenancy  ceases, 
if  the  removal  can  be  accomplished  without  permanent  injury  to  the 
freehold. 

Same. — Faiiure  to  Remove  During  Tenancy, — Where  a  tenant,  while  rights 
fully  in  possession,  neglects  to  remove  buildings  erected  by  him,  he  is 
presumed  to  have  abandoned  them,  anleas  his  right  to  remove  them 
afterwards  is  reserved  by  agreement  with  the  landlord. 

Same. — AeoepHng  New  Lease  Without  Reserving  Fixtures, — W^ovwr.— Although 
a  tenant  continues  in  possession  after  the  expiration  of  his  origiiiml  tenn, 
yet,  if  he  holds  under  a  new  lease,  in  which  no  provision  for  the  re- 
moval of  the  fixtures  is  made,  he  is  treated  as  having  abandoned  his 
right  thereto. 

From  the  Marion  Superior  Court. 

B.  F,  Davis  and  8,  A.  Forknery  for  appellant. 
r.  8.  Rollins,  for  appellee. 

Mitchell,  C.  J. — Elizabeth  D.  Smith,  as  owner  of  certain 
premises  in  the  city  of  Indianapolis,  brought  this  suit  against 
Hedderich,  who  was  in  possession,  to  restrain  him  from  re- 
moving therefrom  a  *' club-house"  which  had  been  erected 
thereon,  and  other  alleged  fixtures,  which  it  was  claimed  were 
a  part  of  the  freehold. 

The  case  was  put  at  issue  and  tried  by  the  court,  the  re- 
sult being  a  finding  and  judgment  for  the  plaintiff  below. 

On  appeal  to  the  general  term,  the  only  error  assigned  was 
that  the  court  at  special  term  erred  in  overruling  the  appel- 
lant's motion  for  a  new  trial.  Under  the  settled  practice,  no 
alleged  errors  will  be  considered  here  except  such  as  were  as- 
signed at  the  general  term.  Miller  v.  State,  ex  reL,  61  Ind. 
503. 

It  is  a  question  whether  the  bill  of  exceptions  containing 
the  evidence  is  certified  by  the  judge  in  such  manner  as  to  en- 
title it  to  consideration  here,  but,  waiving  the  alleged  irreg^ 
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ularities  in  that  regard^  we  find  the  following  undisputed  facts 
exhibited  in  the  evidence : 

The  plaintiff  took  title  to  the  premises  from  her  deceased 
husband,  Ebenezer  Smith.  The  place  was  known  as  "  Volk'* 
Garden/'  and  had  upon  it  one  building  which  was  used  as  a 
saloon^  and  another  called  the  "  club-house."  The  club-house 
was  built  by  one  Baldus  while  occupying  as  tenant  of  Smith* 
In  Aprils  1879,  Hedderich^  with  the  knowledge  and  consent 
of  Smithy  purchased  the  club-house  and  fixtures  of  Baldus, 
paying  therefor  seven  hundred  dollars  in  cash.  Contempo* 
raucously  with  the  purchase  from  Baldus^  he  took  a  lease  of 
the  premises  from  Smith  for  a  term  of  three  years.  Whether 
by  the  terms  of  this  lease  the  right  to  remove  the  property 
in  dispute  was  reserved,  does  not  appear.  During  the  con- 
tinuance of  this  lease  Smith  died,  and  his  widow  succeeded 
to  his  title. 

At  the  expiration  of  the  term,  Hedderich  leased  the  prem- 
ises from  Mrs.  Smith  for  a  term  of  one  year,  at  a  stipulated 
rent,  payable  monthly.  The  rent  reserved  for  the  new  term 
was  different  from  the  old.  The  lease  contained  the  usual 
covenants  for  repair  by  the  tenant,  and  for  the  surrender  of 
the  premises  at  the  expiration  of  the  term  without  waste. 
There  is  in  it  no  reservation  of  a  right  to  remove  any  build- 
ing or  fixtures  annexed  to,  or  situate  upon,  the  land.  Some 
repairs  and  alterations  were  made  to  the  club-room  by  the 
tenant  during  his  term,  and  he  asserted  the  right  to  remove 
it  and  the  fixtures  which  he  had  purchased  from  Baldus. 
Whether  the  building  was  so  annexed  to  the  freehold  as  to 
become  part  of  it,  or  whether  it  could  be  removed  without 
injury  to  the  reversion,  were  propositions  asserted  on  one  hand 
and  denied  on  the  other,  but  as  the  finding  of  the  court  was 
for  the  plaintiff,  it  must  be  assumed  here  that  it  was  so  an- 
nexed. 

That  a  tenant  who,  for  the  better  enjoyment  of  the  lease- 
hold, erects  thereon  buildings,  may,  at  any  time  before  his 
right  of  enjoyment  ceases,  remove  such  buildings  if  the  re- 
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moval  can  be  accomplished  without  permanent  injury  to  the 
A-eehold^  is  well  settled.  It  is  equally  well  settled  that  if  he 
neglects  to  remove  them  during  his  rightful  continuance  in 
possession^  unless  his  right  to  do  so  afterwards  is  reserved  by 
agreement  with  the  landlord,  he  is  presumed  to  have  aban- 
doned them,  and  his  right  ceases.  Oromie  v.  Hoover ,  40  Ind. 
49;  Allen  v.  Kennedy^  40  Ind.  142;  Hamilton  v.  Huntley y  78 
Ind.  521  (41  Am.  R.  593) ;  Grijffin  v.  Ransdell,  71  Ind.  440. 

Assuming  that  the  tenant  had  the  right  to  remove  the 
building  and  fixtures  during  the  continuance  of  his  first  term, 
the  question  still  remains,  what  was  the  effect  of  his  taking  a 
new  lease  upon  different  terms  from  Mrs.  Smith,  without  re- 
serving any  right  of  removal  ? 

Without  question,  if  there  had  been  nothing  more  than  an 
extension  of  the  old  lease  upon  the  same  terms,  the  respec- 
tive rights  of  the  parties  would  have  remained  the  same.  The 
acceptance  of  a  new  lease  upon  different  terms  was,  however, 
the  creation  of  a  new  tenancy.  It  would  seem  that  when  the 
new  lease  was  made,  it  was  a  lease  of  the  whole  estate  as  it 
then  existed,  including  the  club-house  now  in  dispute,  with 
whatever  else  was  a  part  of  the  freehold.  This  estate  the 
lessee  covenanted  to  maintain  in  repair,  and  at  the  expiration 
of  his  term  surrender  up.  It  results  from  the  terms  of  the 
lease,  that  whatever  constituted  a  part  of  the  freehold  at  the 
time  the  lease  was  accepted  must  be  surrendered  at  its  termi- 
nation, and  the  lessee  will  not  be  permitted  to  say  that  part 
of  the  premises  leased  was  in  fact  a  trade  fixture,  erected  by 
him  under  a  previous  lease,  and  that  he  has  the  right,  against 
the  face  of  his  contract,  to  sever  and  remove  it.  To  permit 
the  tenant  to  do  this  would,  in  effect,  be  to  permit  him  to 
deny  the  title  of  his  landlord  to  part  of  the  demised  premises . 
and  if  he  may  deny  his  title  to  a  part,  why  not  to  the  whole? 
The  acceptance  of  the  new  lease  was  an  effectual  surrender 
of  the  old,  together  with  the  estate  and  all  other  rights  which 
the  old  lease  secured  to  him.  Thenceforth  he  was  in  as  of  a 
new  estate,  which  is  to  be  measured  by  the  condition  of  things 
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existing  when  it  commenced^  and  by  the  covenants,  condi- 
tions and  reservations  contained  in  the  new  lease,  from  which 
the  rights  of  the  parties  must  be  determined  and  regulated. 

Upon  this  subject  the  elemcntarv  writers  are  agreed.  Ac- 
cordingly, the  rule  is  stated  by  an  approved  author  thus : 
"  But,  while  a  tenant  may  remove  a  trade  fixture  at  any  time 
during  his  original  term,  or  any  renewal  thereof,  yet,  although 
he  continues  in  possession  after  the  expiration  of  his  original 
term,  if  he  holds  under  a  new  leasee  in  which  no  provision  for 
the  removal  of  the  fixtures  is  made,  he  is  treat-ed  as  having 
abandoned  his  right  thereto."  Wood  Landlord  and  Tenant, 
section  532.  So,  also,  in  Taylor  Landlord  and  Tenant,  sec- 
tion 552,  the  author  says :  "  If  a  tenant,  at  the  close  of  his 
term,  renews  his  lease,  or  surrenders  it,  for  the  purpose  of  ac- 
quiring a  fresh  interest  in  the  premises,  he  should  take  care 
to  reserve  his  right  to  remove  such  fixtures,  as  he  had  a  right 
to  sever  under  the  old  tenancy.  For  where  his  continuance 
in  possession  is  under  a  new  lease  or  agreement,  his  right  to 
remove  fixtures  is  determined,  and  he  is  in  the  same  situation, 
as  if  the  landlord,  being  seized  of  the  land  together  with 
the  fixtures,  had  demised  both  to  him." 

The  principles  above  stated  are  sustained  by  the  adjudica- 
tions of  the  courts  in  the  following,  among  other,  well  con- 
sidered cases :  Loughran  v.  RosSj  45  N.  Y.  792  (6  Am.  R. 
173);  Watriss  v.  First  Nat'l  Bank,  etc.,  124  Mass.  571  (26 
Am.  R.  694) ;    Jungerman  v.  Bovee,  19  Cal.  354. 

It  results  that  the  judgment  of  the  Marion  Superior  Court 
was  right,  and  it  is  accordingly  affirmed,  with  costs. 

Filed  Sept.  25,  1885. 
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Supreme  Court.— Objections  to  PUadings, — PraetiM, — Oenaral  BuU, — It  is 
the  rule  that  if  the  eufficiencv  of  a  pleading  is  not  questioned  in  the 
trial  court,  it  can  not  be  assailed  on  appeal. 
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Same. — SkaitUory  Exception. — ComplainL — An  objection  may  be  made  to  a 
complaint  for  the  first  lime  in  the  Supreme  Court  only  because  the  stat- 
ute 60  provides. 

Same.— Answer  Musi  be  Objected  to  in  Trial  Court.— The  sufficiency  of  aa 
answer  can  not  be  questioned  for  the  first  time  by  an  assignment  of  error 
in  the  Supreme  Court. 

New  Tbj AiM—MoUon  for  After  Term,— A  motion  for  a  new  trial  made  after 
the  term  can  not  be  considered  where  it  appears  that  there  was  no  agree- 
ment or  order  of  court  extending  the  time  for  filing  the  motion,  and  that 
the  finding  was  not  made  on  the  last  day  of  the  term. 

From  the  Vanderburgh  Circuit  Court. 

8.  B.  Vance,  J.  8.  Buchanan,  C,  Buchanan,  H.  C,  Good- 
ing and  J.  B.  Rucker,  for  appellant. 

A.  Gilchrist,  C.  A.  DeBruler  and  C  H.  Butterjield,  for  ap- 
pellees. 

EL.L.IOTT,  J. — The  appellant  assigns  for  error  that  "  The 
court  erred  in  not  rendering  judgment  for  the  plaintiff^  be- 
cause the  answers  of  the  defendants  are  not  sufficient  to  con- 
stitute a  cause  of  defence  to  its  complaint.^' 

There  was  no  motion  for  judgment  non  obstante  veredicto, 
nor  was  there  any  motion  for  a  judgment  on  the  pleadings  in 
the  court  below.  Here,  for  the  first  time,  the  answer  is  as- 
sailed. There  was  no  attack  upon  it  in  the  trial  court  in 
any  form,  nor  was  there  any  exception  to  any  ruling  of  the 
court  which  involved  the  question  of  its  sufficiency.  Not- 
withstanding the  fact  that  there  was  no  attack  upon  the  an- 
swer in  the  trial  court  and  no  exception  in  the  record  to  any 
ruling  involving  its  validity,  the  appellant  contends  that  its 
validity  may  be  tested  and  determined  on  appeal.  With 
great  force  of  argument  and  a  strong  array  of  authority, 
counsel  for  the  appellees  contest  this  position. 

The  current  of  our  decisions  has  been  steadily  in  favor  of 
the  rule  that  if  a  pleading  is  not  challenged  in  some  appro- 
priate method  in  the  trial  court,  it  can  not  be  successfully 
assailed  on  appeal.  This  general  rule  was  applied  to 
complaints  and  prevailed  until  changed  by  an  express  and 
positive  statute.     Johnson  v.  Stebbins,  5  Ind.  364 ;  Menifee  v. 
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C larky  35  Ind.  304 ;  Newhouae  v.  Miller,  35  Ind.  463 ;  Han- 
7ium  V.  State,  38  Ind.  32.  The  rule  has  been  almost,  if  not 
quite,  uniformly  applied  to  answers,  for  the  reason  that  there 
is  no  statute  permitting  such  pleadings  to  be  primarily  and 
directly  attacked  in  the  assignment  of  errors.  Robojck  v. 
Powell,  36  Ind.  515;  Snyder  v.  Snyder,  50  Ind.  492;  Camp-^ 
bell  V.  Coon,  61  Ind.  516;  Orowder  v.  Reed,  80  Ind.  1,  vide 
p.  6 ;  Shordan  v.  Kyler,  87  Ind.  38.  It  is  contended  by  the 
appellant's  counsel  that  these  decisions  were  made  upon  a 
former  code,  and  are  not  applicable  to  the  present  code.  The 
only  difference  in  the  two  codes  is,  that  the  present  omits 
from  section  346  the  words,  "  unless  the  objection  be  taken 
by  demurrer,  it  shall  be  deemed  to  be  waived,"  which  were 
embodied  in  section  64  of  our  former  code.  We  can  not  con- 
cur with  counsel  in  this  view.  The  omission  of  these  words 
worked  no  radical  change,  for,  without  them,  the  failure  to 
test  the  answer  in  the  trial  court,  in  some  appropriate  method, 
precluded  the  plaintiff  from  making  the  question  of  the  suffi- 
ciency of  the  answer  on  appeal  for  the  first  time.  The  spirit 
of  the  code,  rather  than  any  mere  form  of  words,  supported 
the  rule  laid  down  by  former  decisions,  that  the  &ilure  to 
attack  the  answer  in  the  trial  court  precluded  the  appellant 
from  assailing  it  for  the  first  time  in  this  court.  In  cases  far 
too  numerous  for  citation,  extending  from  the  earliest  to  the 
latest  decisions  upon  the  code  practice,  it  has  been  held  that 
exceptions  to  the  ruling  of  the  trial  court  must  appear  in  the 
record,  or  this  court  can  not  review  and  reverse  its  judg- 
ment. Time  and  again  has  this  doctrine  been  affirmed  and 
in  no  uncertain  terms.  The  ruling  principle  of  the  code  is 
that  parties  must,  except  in  the  single  exception  of  an  attack 
upon  the  complaint,  make  their  questions  in  the  trial  court 
and  reserve  timely  exceptions.  In  almost  every  conceivable 
shape,  the  question  of  what  rulings  can  be  reviewed  where 
no  exception  is  reserved  has  been  presented,  and  it  has  been 
invariably  ruled  that  where*  there  is  no  exception  there  can 
be  no  review,  save  only  in  the  solitary  exception  made  by 
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the  statute.  Of  the  great  number  of  cases  illustrating  and 
enforcing  our  proposition  we  cite  but  a  few.  Oapp  v.  Camp- 
bell,post,  p.  213;  Wales  v.  Miner,  89  Ind.  118,  see  p.  122; 
Mariindale  v.  iVice,  14  Ind.  115;  Davis  v.  Engler,  18  Ind. 
312;  Sutherland  v.  Venard,  32  Ind.  483;  Shirts  v.  Irons, 
28  Ind.  458 ;  Train  v.  Gridley,  36  Ind.  241 ;  Treniman  v. 
Eldridge,  98  Ind.  525,  p.  527 ;  Buchanan  v.  Berkshire  L.  Ins. 
Co.,  96  Ind.  510;  Standley  v.  Northwestern  M,  L.  Ins.  Co.,  95 
Ind.  254;  Scheible  v.  Slagle,  89  Ind.  323 ;  Fisher  v.  Purdue, 
48  Ind.  323 ;  Raush  v.  Emerick,  80  Ind.  551 ;  lZau«er  v.  Roth, 
37  Ind.  89.  In  the  case  of  Standley  v.  Northwestern  M.  L.  Ins. 
Co.,  supra,  we  said :  "  Our  statute  is  very  careful  to  require  that 
parties  who  desire  to  save  a  question  upon  a  ruling  must  re- 
serve an  exception,  and  in  a  very  great  variety  of  cases  the 
court  has  given  this  statute  full  and  strict  effect.  There  is 
good  reason  foiy  the  rule.  The  trial  court  and  the  adverse 
party  should  be  informed  that  the  ruling  is  to  be  contested, 
and  the  appellate  court  should  be  enabled  to  -see  from  the 
record  what  rulings  were  contested  in  the  trial  court.  Again, 
parties  ought  not  to  be  allowed  to  shift  ground  and  contest 
in  the  Supreme  Court  points  not  regularly  contested  in  the 
lower."  It  was  said  in  Indianapolis,  etc.,  R.  R.  Co.  v.  Petty,  30 
Ind.  261,  tbitt  "  The  code  has  very  little  toleration  for  the 
practice  of  concealing  questions  from  the  lower  courts  with  a 
view  to  make  thetft  available  upon  vexatious  appeals."  In 
one  of  the  earliest  of  our  code  cases  it  was  said  of  one  of  the 
sections  of  the  code :  '^  It  but  inculcates,  as  does  the  whole 
code,  that  fair,  honorable  practice  which  apprises  the  judge  and 
the  opposite  party,  specifically,  on  what  the  party  intends  to 
rely  in  the  appellate  court;  and  that  too  while  there  may 
yet  be  time,  if  need  be,  to  retrace  their  steps."  Zehnor  v. 
Beard,  8  Ind.  96.  From  the  earliest  to  the  latest  decisions 
the  rule  has  been,  even  in  criminal  prosecutions,  that  excep- 
tions must  be  reserved.  Homberger  v.  State,  5  Ind.  300. 
The  rule  so  strongly  declared  by  our  cases  stands  on  solid 
Vol.  103.— 14 
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principle.  Not  only  is  it  just  to  the  parties  and  the  trial 
court  to  require  a  party  deeming  himself  aggrieved  to  make 
known  at  the  earliest  practicable  moment  his  objections  to 
rulings  and  his  intention  to  bring  them  in  review,  on  appeal^ 
but  it  is  also  demanded  by  the  public  interests  that  he  should 
do  so,  for  such  a  practice  enables  the  trial  court  to  correct  its 
errors,  and  thus  prevent  the  expense  and  vexation  of  an  ap- 
peal. Nor  is  the  slightest  injustice  done  to  a  plaintiff  by  the 
rule.  He  has  ample  opportunity  to  make  known  his  objec- 
tions, and  abundant  means  of  reserving  all  questions,  and  if 
he  neglects  to  avail  himself  of  the  opportunity  and  means 
placed  before  him,  it  is  his  folly,  and  he  has  no  just  cause  of 
complaint;  if  the  purpose  of  failing  to  make  his  objections 
known  to  th*e  trial  court  is  to  conceal  them  and  make  theni 
available  on  appeal  after  he  has  taken  the  chance  of  a  favor- 
able decision,  his  course  is  far  from  commendable. 

If  we  should  hold  that  an  objection  to  an  answer  may  be 
made  for  the  first  time  in  this  court,  we  should*  break  down 
the  wise  provision  of  our  code  requiring  exceptions  to  be  re- 
served, and  not  only  would  this  be  the  result  of«such  a  hold- 
ing, but  great  and  almost  incurable  evil  would  ensue  from  the 
confusion  that  such  a  holding  would  produce.  It  is  the  general 
rule  that  if  an  exception  is  not  reserved  to  a  ruling  of  the 
trial  court,  no  question  is  presented  on  appeal,  and  to  hold  that 
an  answer  may  be  here  assailed  for  the  first  time  would  pro- 
duce a  conflict  that  would  result  in  disastrous  confusion  and 
destroy  the  consistency  and  harmony  of  our  decisions,  and 
break  down  the  rules  the  code  was  intended  to  establish. 

The  appellant  had  at  least  two  methods  of  testing  the  suf- 
ficiency  of  the  answer  in  the  trial  court,  by  demurrer  and  by 
motion  for  judgment  on  the  pleadings.  This  latter  motion,  in 
effect,  is  a  motion  for  a  judgment  notwithstanding  the  ver- 
dict, and  if  counsel  are  right  in  their  position  that  the  answer 
is  bad,  this  motion,  followed  by  a  proper  exception,  would 
have  secured  their  client  relief.  It  is  not  the  fiiult  of  the  trial 
court,  nor  of  the  adverse  parties,  that  the  appellant  neglected 
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to  employ  the  remedies  given  by  law;  it  was^  in  truth,  the 
appellant's  own  fault,  and  it  surely  can  not  reap  any  advantage 
from  that  fault.  The  law  does  not  favor  those  who  sleep  upon 
their  rights. 

The  cases  of  Western  Union  TeL  Co,  v.  Fenton,  52  Ind.  1,  and 
MoCloskey  v.  Indianapolis, dc,,Oo.y  67  Ind.  86  (33  Am.  R.  76), 
fully  support  our  conclusion  that  the  words  omitted  from  the 
code  of  185?  by  the  revision  of  1881  were  not  of  controlling 
importance.  These  cases  declared  that  other  provisions  of 
the  code  of  a  more  material  and  definite  character  controlled 
the  subject,  and  that  the  clause  referred  to  was  ineffective.  It 
is  but  reasonable  to  presume  that  for  the  reasons  given  in  the 
cases  cited  the  clause  was  dropped  in  the  last  revision  of  the 
code. 

These  decisions  establish  the  doctrine  that  the  trial  court 
may  disregard  an  immaterial  answer,  but  they  place  this  doc- 
trine upon  the  provisions  of  the  statute  authorizing  a  judg- 
ment upon  the  pleadings  and  upon  those  authorizing  a  judg- 
ment notwithstanding  the  verdict.  They  hold  that  it  is  the 
duty  of  the  trial  court  to  find  upon  the  evidence  according  to 
the  law  of  the  case,  irrespective  of  an  immaterial  issue;  but 
they  do  not  hold  that  where  the  defendant  succeeds  the  plain- 
tiff may  attack  the  answer  for  the  first  time  on  appeal.  It  is 
not  difficult  to  perceive  the  difference  between  these  cases  and 
the  one  in  hand.  In  those  cases  the  plaintiff  did  not  attack 
the  answer,  but  did  attack  the  finding  upon  the  evidence; 
while  here  the  attack  is  directed  entirely  against  the  answer.. 
Here  the  grievance  alleged  is  that  the  answer  is  bad,  not  that 
the  court  disregarded  an  immaterial  answer.  That  we  are 
not  mistaken  in  the  view  we  have  taken  of  these  cases,  is  evi- 
dent from  the  following  extract  which  we  make  from  the 
opinion  in  Western  Union  TeL  Co,  v.  FeiUony  supra :  "  But 
it  is  claimed  by  counsel  for  the  appellant  that,  conceding  the 
paragraph  of  answer  to  have  been  bad,  inasmuch  as  no  de- 
murrer was  filed  to  it,  but  issue  was  taken  on  it,  and  it  was 
proved  to  have  been  true  in  point  of  fact  on  the  trial,  the 
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court  should  have  found  for  the  defendant^  aifd,  therefore^  that 
a  new  trial  should  have  been  granted.  The  statute  provides 
that  *  unless  the  objection '  (to  an  answer)  *  be  taken  by  de- 
murrer, it  shall  be  deemed  to  be  waived/  2  G.  &  H.  92,  sec. 
64.  And  it  is  claimed  that,  as  objections  to  the  answer  are 
deemed  to  be  waived,  it  is  to  be  regarded  as  good,  and  *as  it 
was  proved  to  be  true  in  point  of  fact,  the  defendant  was  en- 
titled to  a  finding  and  judgment  in  its  favor.  The  above  pro- 
vision of  the  code,  however,  is  very  much  modified,  if  not 
completely  abrogated,  by  a  subseq  uent  one,  as  follows :  *  Where 
upon  the  statements  in  the  pleadings  one  party  is  entitled  by 
law  to  judgment  in  his  favor,  judgment  shall  be  so  rendered  by 
the  court,  though  a  verdict  has  been  found  against  such  party.* 
2  G.  &  H.  218,  section  372.  If  the  two  sections  can  not 
stand  together,  the  latter  must  prevail  over  the  former.  Sup- 
posing the  paragraph  in  question  had  been  the  only  one  pleaded 
to  the  complaint,  thus  confessing  the  complaint,  but  setting 
up  matter  in  avoidance,  that  is  no  defence  whatever  to  the 
action.  Notwithstanding  a  verdict  might  have  been  found 
for  the  defendant  on  the  issue  joined  on  the  answer,  the  plain- 
tiff would  have  been  entitled  to  judgment  on  the  pleading, 
because  his  complaint  would  have  stood  confessed,  and  no  valid 
matter  set  up  in  bar  of  it.  This  result,  however,  could  not 
follow,  if  no  objection  could  be  urged  to  the  answer,  and  if  it  is 
to  be  taken  as  conclusively  good  in  point  of  law,  because  no 
objection  was  made  to  it  by  demurrer.  Now,  if  a  verdict  in 
&vor  of  a  defendant  on  an  immaterial  issue,  thus  tendered, 
would  not  entitle  him  to  judgment,  we  think  It  could  not  be 
error  on  the  part  of  the  court  trying  the  cause,  as  was  evidently 
done  in  this  case,  to  disregard  the  issue,  and  find  for  the  plain- 
tifi^,  although  the  immaterial  facts  thus  alleged  by  the  defend- 
ant might  be  proved.     Freiiag  v.  Burke,  45  Ind.  38.*' 

In  the  reply  brief  of  the  appellant's  counsel  it  is  said : 
"And  the  proposition  on  which  we  rest  here  is,  that  this 
provision  having  been  repealed  by  the  revision  of  1881,  there 
is  neither  rule  nor  reason  why  an  original  objection  to  the 
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complaint  should  be  allowed  here,  but  denied  to  the  answer.'^ 
The  answer  to  this  is  supplied  by  the  eases  we  have  cited,  and 
that  is  this :  An  objection  may  be  made  to  a  complaint  on 
appeal  because  the  statute  expressly  so  provides.  But  for 
this  statute,  as  the  cases  referred  to  very  clearly  show,  an  ob- 
jection to  a  complaint  could  not  be  made  in  this  court  for 
the  first  time. 

The  finding  and  judgment  of  the  court  were  entered  on  the 
5th  day  of  January,  1884,  and  on  the  2l8t  day  of  March  fol- 
lowing a  written  motion  for  a  new  trial  was  filed.  The  mo- 
tion was  not  filed  during  the  term,  nor  was  any  agreement 
made  extending  the  time  for  filing  the  motion,  nor  was  any 
order  made  by  the  court,  nor  was  the  finding  made  on  the 
last  day  of  the  term.  It  is  clear,  therefore,  that  there  is  no 
proper  motion  for  a  new  trial.     K.  S.  1881,  section  661. 

The  case  does  not  come  within  the  provisions  of  section 
563,  as  it  is  not  asserted  that  it  was  for  a  cause  discovered 
after  the  term.  We  can  not  look  into  the  evidence,  for  the 
reason  that  there  is  no  motion  which  properly  brings  it  be- 
fore us  for  review. 

Judgment  affirmed. 

Filed  Oct  9, 1885. 


No.  11,992. 

Cupp  ET  AL.  V.  Campbell. 

Married  Woman. — Mortgage  qfJSepcaraU  Land  to  Secure  Husband*$  Z>c6(.— 
Oontraci  <f  Suretyship, — Under  section  5119,  B.  S.  1881,  a  mortgage  exe- 
cuted by  a  wife  apon  her  separate  land  to  secure  her  husband's  debt,  is 
a  contract  of  suretyship,  and  void. 

Same. — Mortgage  to  Pay  Prior  Encumbrance, — Where  a  part  of  the  money 
secured  by  the  mortgage  is  applied  to  the  payment  of  a  valid  prior  en- 
cumbrance on  the  wife's  land,  to  that  extent  she  is  principal  and  the 
mortgage  binding.  Aliier,  if  the  prior  encumbrance  is  void,  e,  g.,  where 
the  land  was  acquired  by  the  wife  by  devise  and  was  mortgaged  to  se- 
cure ber  husband's  debt  while  the  act  of  1879,  mailing  void  an  encum- 
brance of  land  so  acquired,  for  such  purpose,  was  in  force. 
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Same. — Inchoate  Interest.— V^here  a  wife  joins  in  a  mortgage  of  her  hus- 
band's real  estate,  it  is  not,  as  to  her  inchoate  interest,  a  contract  of 
suretyship  within  the  meaning  of  section  5119,  R.  S.  1881. 

8amk. — Foredosiwrt, — Burden  of  Issue. — Where  it  is  sought  to  foreclose  a 
mortgage  or  en  force  a  contract  against  the  separate  property  of  a  married 
woman,  the  plaintiff  must  aver  and  prove  that  the  mortgage  or  other 
<.'ontract  was  one  which  she  had  the  power  to  make.  As  to  the  mortgage, 
it  is  prima  facie  a  sufficient  answer  for  the  wife  to  aver  her  coverture, 
and  that  the  real  estate  is  her  separate  property,  and  that  the  debt  is' 
her  husband's. 

Same.— JStfcp/jeZ.— A  married  woman  may  be  bound  by  an  estoppel  in  paisy 
but  in  the  absence  of  fraud,  misrepresentation  or  concealment,  she  is  not 
estopped  by  the  mere  form  of  a  contract  which  she  had  no  power  to 
make. 

8a  MK — Duty  of  Mortgagee  to  Inquire  oa  to  Considerattjon. — One  contracting  an 
encumbrance  on  the  property  of  a  married  woman  is  bound  to  inquire 
concerning  the  consideration,  whether  it  is  for  her  benefit  or  for  the 
benefit  of  another,  and  unless  misled  by  her  conduct  or  misrepresenta- 
tions he  will  be  held  to  have  acquired  a  knowledge  of  the  tacts  which 
prudent  inquiry  would  have  disclosed. 

Same. — FSrotecdon  of  Inchoate  Interest. — SembUf  that  the  protection  of  her  in- 
choate interest  in  her  husband's  land  is  such  a  benefit  as  will  uphold  a 
mortgage  on  her  separate  estate  to  raise  money  for  that  purpose;  but 
it  must  appear  that  she  contracted  with  that  object  in  view,  or  that  the 
benefit  actually  resulted.  • 

VRAcncK.—Suffidency  of  Answer. — Supreme  Omrt. — The  sufficiency  of  an  an- 
swer must  be  primarily  questioned  in  the  trial  court,  and  the  overrul- 
ing of  a  demurrer  to  the  reply  is  not  available  for  this  purpose. 

Pleading. — Bad  Reply  Sufficient  for  Bad  Answer. — A  bad  reply  is  sufficient 
for  a  bad  answer. 

From  the  Hamilton  Circuit  Court. 

W.  Booth,  for  appellants. 

T.  J.  Kane  and  T,  P,  Davis,  for  appellee, 

« 

Mitchell,  C.  J. — This  action  was  brought  to  foreclose  a 
mortgage,  executed  by  Elizabeth  and  Jacob  B.  Cupp,  to  one 
Wainwright,  and  by  him  assigned  to  Eliza  M.  Campbell. 

The  facts  upon  which  the  questions  for  decision  arise  are 
fairly  .set  out  in  a  special  finding  of  the  court.  Briefly  stated, 
they  are  as  follows :  Jacob  B.  and  Elizabeth  Cupp  were,  at 
the  date  of  the  execution  of  the  mortgage  in  suit,  husband 
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and  wife.  The  husband  owned  sixty  acres  of  land  in  his 
own  right,  the  wife,  at  the  same  time,  being  the  owner  of 
fifty-three  acres,  the  titll  to  which  she  acquired  by  devise 
xrom  her  father.  On  March  3d,  1880,  Cupp  and  wife  joined 
in  a  mortgage  of  her  land  to  secure  a  debt  owing  by  him 
which,  at  the  date  the  mortgage  in  suit  was  executed, 
amounted,  with  interest,  to  $555.46.  The  husband's  land 
was,  at  the  same  time,  subject  to  two  mortgages,  amounting 
to  over  Jl,800.  Upon  one  of  these  the  land  had  been  sold 
but  was  still  subject  to  redemption.  For  the  purpose  of  pay- 
ing off  the  husband's  debts  and  discharging  the  encumbrances 
on  the  lands  of  both,  a  loan  of  $2,600  was  negotiated  with 
Wainwright,  which  was  secured  by  the  joint  notes  of  Cupp 
and  wife  and  their  joint  mortgage  on  their  respective  tracts 
of  land.  The  money  borrowed  was  applied,  so  far  as  re- 
quired for  that  purpose,  to  the  discharge  of  the  husband's 
debts,  which  were  secured  as  stated ;  the  residue  was  used  by 
the  husband,  and  the  respective  mortgages  were  cancelled. 

It  was  found  by  the  court,  "  that  the  defendant  Elizabeth 
executed  the  mortgage  and  notes  sued  on  herein  as  surety  for 
her  husband  Jacob,  and  the  debt  evidenced  thereby  was  and 
is  the  debt  of  her  said  husband ;  that  at  the  time  of  the  exe- 
cution of  said  mortgage  she  and  her  husband  read  it  over, 
but  by  reason  of  inexperience  in  business  she  did  not  fully 
comprehend  the  legal  effect  of  the  following  clause  in  said 
mortgage,  to  wit :  *  This  mortgage  is  not  made  for  the  pur- 
pose of  securing  or  paying  debts  contracted  by  my  husband 
Jacob  Cupp;'  that  it  was  no  fault  of  the  mortgagee  that  they 
did  not  understand  it,  but  the  latter  was  not  deceived  or  mis-  j 

led  thereby,  as  he  knew  that  the  debts  to  be  paid  were  the  'i 

husband's,  and  that  the  money  was  to  be  used  in  discharge  of 
said  encumbrances  on  said  real  estate  of  said  defendants." 
The  court  also  found  that  Mrs.  Campbell  purchased  the  notes 
and  mortgage  sued  on  in  good  faith,  without  any  knowledge 
that  they  were  given  to  secure  the  husband's  debt,  and  that  i 
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she  relied  on  the  statement  contained  in  the  mortgage  which 
was  duly  recorded. 

Upon  the  facts  found,  the  court  stated  as  conclusions  of 
law,  that  as  to  the  separate  property  of  the  wife,  the  mort- 
gage was  void,  and  that  as  to  her  the  notes  were  void  also. 
As  to  the  land  belonging  to  the  husband,  it  was  stated  as  & 
conclusion  of  law,  that  the  plaintiff  was  entitled  to  a  decree 
of  foreclosure  against  both. 

Plaintiff  and  Mrs.  Cupp  excepted  to  the  conclusions  of 
law,  and  both  assign  for  error,  on  this  appeal,  that  the  court 
erred  in  its  conclusions  of  law.  • 

On  behalf  of  Mrs.  Cupp,  who  prosecutes  the  appeal,  it  ia 
contended  that  the  facts  found  make  the  notes  and  mortgage, 
as  to  her,  a  contract  of  suretyship,  and  that  as  such  it  was 
void  under  section  6119,  R.  S.  1881,  as  well  in  respect  of  her 
inchoate  interest  in  her  husband's  land  as  in  respect  of  her 
separate  estate.  Concerning  this  contention,  it  may  be  said 
that  while  it  has  been  held  that  a  wife  who  joins  her  husband 
in  a  mortgage  upon  his  real  estate  occupies,  as  to  her  inchoate 
interest  therein,  a  relation  so  far  analogous  to  that  of  a 
surety  as  that  she  has  a  right  to  an  order  directing  that  the  two- 
thirds  of  the  lands  mortgaged  be  first  sold  to  satisfy  the  debt^ 
as  in  Leary  v.  Shaffer^  79  Ind.  567,  Grave  v.  Bunch,  83  Ind* 
4,  Main  v.  Ointherty  92  Ind.  180,  it  has  nevertheless  been 
distinctly  ruled,  as  we  now  again  hold,  that  the  contract  ia 
such  case  is  not  one  of  suretyship  within  the  meaning  of  the 
statute.  Leary  v.  Shaffer y  supra;  Grave  v.  Bunch,  supra/ 
Dodge  v.  Kinzy,  101  Ind.  102. 

In  behalf  of  the  appellee,  it  is  argued  that  upon  the  facts 
found  it  results  as  a  conclusion  of  law,  that  the  wife  occupied 
the  relation  of  principal  to  the  extent  that  the  money  bor- 
rowed was  obtained  for  the  purpose  and  applied  to  the  re- 
moval of  the  prior  mortgage  on  her  separate  estate.  The 
consideration  of  the  prior  mortgage  was  conceded  to  be  the 
husband's  debt,  and  it  was  executed  while  the  statute  of  187& 
was  in  force.     This  statute  enacted  that  "A  married  woman 
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shall  not  mortgage  or  in  any  manner  encumber  her  separate 
property  acquired  by  descent,  devise  or  gift,  as  a  security  for 
the  debt  or  liability  of  her  husband  or  any  other  person/' 
Acts  1879,  p.  160,  sec.  10. 

The  court  having  found  that  Mrs.  Cupp  acquired  her  land 
by  devise,  the  prior  mortgage  was  directly  within  the  prohi- 
bition of  the  statute,  and  was  therefore  void. 

Counsel  argue  that  so  much  of  the  finding  of  the  court  as 
states  that  the  title  of  the  wife  was  acquired  by  descent  is 
outside  of  any  issue  made  in  the  pleadings,  and  that,  under 
the  rule  in  Boardman  v.  Oriffin,  52  Ind.  101,  and  Tovm  of 
Oicero  v..  Clifford,  53  Ind.  191,  it  can  not  be  considered. 

This  argument  rests  upon  the  assumption  that^t  was  neces- 
sary for  the  wife  in  her  answer  to  aver  a  state  of  facts  from 
which  her  want  of  power  to  execute  the  mortgage,  so  &r  as 
it  afiects  her  lands,  would  affirmatively  appear.  This  as- 
sumption is  erroneous.  We  held  in  Vogel  v.  Leichner,  102 
Ind.  65,  upon  consideration  of  the  question,  that  where  it 
was  sought  to  enforce  a  contract  against  the  property  of  a 
married  woman,  the  plaintiff  must  aver  and  prove  that  the 
contract  was  one  which  she  had  the  power  to  make. 

As  was  said  in  the  case  of  Bowman  v.  Kaufman,  30  La. 
An.  1021, '' Nothing  is  better  settled  than  that  the  debt  must 
be  shown  affirmatively  to  have  enured  to  her  benefit,  when  a 
party  is  seeking  to  enforce  it  against  a  wife,  *  *  and  the  fact 
that  she  is  separated  in  property  from  him  does  not  change 
the  nature  of  the  proof  required,  nor  shift  the  burthen  of 
proof."     Brown  v.  Will,  ante,  p.  71. 

The  plaintiff  having  declared  upon  the  notes  and  mortgage, 
it  was  prima  facte  a  sufficient  answer  for  the  wife  to  aver  her 
coverture,  as  to  the  notes,  and,  as  to  the  mortgage  on  the 
fifty-three  acres,  to  add  the  feet  that  it  was  her  separate  prop- 
erty, and  that  the  debt  was  her  husband's.  This  cast  upon 
the  plaintiff  the  burden  of  avoiding  her  presumptive  disa- 
bility to  bind  herself  by  the  notes,  and  her  separate  estate  by 
the  mortgage,  by  replying  a  state  of  facts  from  which  it  would 
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be  made  to  appear  that  they  were  executed  upon  a  consider- 
ation which  was  intended  either  for  her  benefit  or  for  the 
benefit  of  her  estate.  This  the  plaintiff  assumed  to  do,  by 
replying  the  previous  encumbrance  on  her  land,  and  by  aver- 
ring that  it  was  a  "  valid  lien,"  and  alleging  further  that 
$555.46  of  the  money  borrowed  and  secured  by  the  mortgage 
in  suit  was  applied  to  the  discharge  of  the  prior  encumbrance. 
The  averment  in  the  reply  that  the  prior  encumbrance  was  a 
valid  lien,  although  a  conclusion  of  law,  necessarily  embraced 
a  statement  of  all  facts  essential  to  make  it  a  valid  lien.  One 
fact  necessary  to  make  it  a  valid  lien,  the  reply  having  con- 
ceded that  the  debt  was  the  husband's,  was  that  the  title  to 
the  land  should  have  been  acquired  in  some  other  way  than 
by  "  descent,  devise  or  gift."  Although  the  reply  was  in- 
herently bad,  inasmuch  as  it  was  filed  by  the  appellee,  and 
held  good  by  the  court,  it  will  be  treated  here^  as  against  the 
appellee,  as  though  all  the  facts  and  conclusions  therein  stated 
were  well  pleaded.  It  can  not,  therefore,  be  said  that  the 
finding  of  the  court,  that  the  land  was  acquired  by  devise, 
was  not  within  the  issue. 

The  mortgage  which  was  discharged  having  been  given  to 
secure  the  debt  of  the  husband,  and  the  land  having  been  ac- 
quired by  devise,  it  results  that  the  mortgage  thus  given  was 
void  within  the  terms  of  the  statute,  and  the  question  which 
remains  is,  can  the  wife  be  held  on  the  notes,  and  the  mort- 
gage in  suit  be  enforced  against  her  separate  property,  to  the 
extent  that  the  money  secured  thereby  was  used  in  discharg- 
ing the  invalid  prior  mortgage  ? 

We  think  this  question  must  be  answered  in  the  negative. 
It  was  determined  in  Vogel  v.  Leichner,  mtpra,  that  the  note 
of  a  married  woman,  secured  by  a  mortgage  on  her  separate 
estate,  given  to  secure  a  loan  of  money  with  which  to  dis- 
charge a  prior  valid  encumbrance,  even  though  such  prior 
encumbrance  was  for  the  debt  of  her  husband,  did  not  con- 
stitute a  contract  of  suretyship  within  section  5119,  R.  S. 
1881.     This  section  prohibits  a  married  woman  from  en- 
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tering  into  a  contract  of  suretyship,  in  any  manner  whatever, 
and  declares  all  such  contracts  void  as  to  her.  That  a  mort- 
gage executed  by  a  wife  upon  her  separate  property,  to  secure 
the  debt  of  her  husband,  is  a  contract  of  suretyship,  and  that 
8uch  contracts  are  invalid,  is  now  the  settled  law  of  this 
State.  TreTdvMin  v.  Eldridge,  98  Ind.  525 ;  Vogel  v.  Leichner^ 
supra;  Dodge  v.  Kinzy,  supra,  and  cases  cited. 

Where  her  estate  is  encumbered  in  such  manner  as  that 
8he  is  exposed  to  the  hazard  of  losing  it,  even  though  such 
encumbrance  is  for  the  debt  of  another,  it  is  manifestly  bene- 
ficial that  she  should  have  the  power  to  relieve  it  from  the 
peril  of  such  encumbrance,  and  when  she  and  her  husband 
contract  a  loan  for  that  purpose,  it  can  not  be  said  that  the 
consideration  for  such  loan  does  not  enure  to  her  benefit. 
Where,  however,  an  encumbrance  is  made  on  the  wife's  sep- 
arate estate,  to  pay  the  husband's  debt,  or  to  remove  an  en- 
cumbrance which  by  the  very  terms  of  the  statute  she  had 
no  power  to  make,  and  which  exposes  her  land  to  no  peril 
whatever,  we  can  discover  no  ground  upon  which  it  can  be 
said  that  the  consideration  for  an  encumbrance  so  made 
enured  to  the  benefit  of  the  wife.  One  seeking  to  enforce  a 
mortgage  against  the  separate  estate  of  a  married  woman 
must  show  by  proof  aliunde  that  the  debt  secured  by  the 
mortgage  was  either  the  debt  of  the  wife,  or  that  it  enured  to 
the  benefit  of  her  separate  estate.  Bowman  v.  Kaufman,  su- 
pra. And  if  nothing  further  can  be  shown  than  that  it  was 
to  pay  the  husband's  debt,  to  secure  which  a  mortgage  had 
previously  been  made,  which  was  within  an  absolute  stat- 
utory prohibition,  we  think  there  is  a  failure  of  proof.  Un- 
less there  is  at  least  a  bona  fide  question  as  to  the  validity 
of  the  encumbrance,  resting  on  some  apparent  foundation, 
the  contract  is  one  of  suretyship  within  the  terms  of  the 
statute.      Warey  v.  Ford,  102  Ind.  205. 

It  is  argued  that  because  the  wife  joined  in  the  execution 
of  the  notes  and  mortgage,  and  so  far  contracted  as  principal 
in  making  the  loan,  she   thereby   recognized  the   validity 
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of  the  prior  mortgage^  and  that  she  is  now  estopped  to  as- 
sert its  invalidity.  The  fact  must  be  held  in  view^  that  all 
contracts  of  a  married  woman^  the  consideration  of  which 
moves  to  another,  and  which  does  not  go  to  benefit  her  or 
her  estate,  are  contracts  of  suretyship,  and  against  all  such 
contracts  the  statute  interposes  its  prohibition  by  depriving 
her  of  the  power  to  make  them.  She  can  not,  therefore,  be 
estopped  into  a  contract  which  she  had  no  power  to  make, 
by  the  form  in  which  it  is  expressed.  Behkr  v.  Weybum,  59 
Ind.  143. 

While  it  is  true  that  a  married  woman  is  now  subject  to 
an  estoppel  in  paiSy  like  any  other  person,  she  is  not  to  be 
estopped  in  any  manner  different  from  any  otiier  person. 
Some  element  of  fraud,  misrepresentation  or  concealment 
must  enter  into  her  conduct,  so  that  the  estoppel  shall  be  pred- 
icated upon  tort,  and  not  upon  contract.  A  married  woman 
has  no  more  right  to  injure  or  mislead  others  by  her  conduct 
or  representations  than  if  she  were  sui  jurisy  and  where  it  is 
made  to  appear  that  by  fraud,  misrepresentation  or  conceal- 
ment, she  has  led  one  into  contracting  with  her  as  principal, 
she  will  not  be  permitted  to  gainsay  such  representations  as 
may  have  induced  another  to  act  who  in  good  &ith  relied  on 
them.  Ogleshy  Coal  Co.  v.  Pa«co,  79  111.  164;  PowelVs  Ajh 
peal,  98  Pa.  St.  403;  Bigelow  Estoppel,  513;  Cooley 
Torts,  117. 

One  contracting  an  encumbrance  on  the  estate  of  a  married 
woman  can  not,  however,  deal  with  her  at  arm's-length, 
knowing  that  she  is  married,  and  that  by  law  she  is  prohib- 
ited from  contracting  for  the  benefit  of  another;  and,  know- 
ing that  she  is  about  to  encumber  her  separate  estate  in  his 
favor,  he  is  bound  to  inquire  concerning  the  consideration, 
and  ascertain,  if  he  may,  by  reasonable  inquiry  from  her, 
whether  it  is  for  her  benefit  or  for  the  benefit  of  another,  and 
unless  misled  by  the  conduct  or  representations  of  the  wife, 
he  will  be  held  to  have  acquired  a  knowledge  of  the  facts 
which  prudent  inquiry  would  have  disclosed. 
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The  statute  removing  the  disabilities  of  married  women,  to 
the  extent  that  it  does,  was  enacted  to  enable  them  to  protect 
themselves  and  their  property,  and  the  prohibition  against 
their  making  contracts  of  suretyship  was  designed  to  prevent 
them  absolutely  from  making  any  contract,  of  which  it  was 
the  intent  that  another  should  reap  the  benefit.  The  policy 
of  the  statute  seems  to  be  that  to  the  extent  that  a  married 
woman  makes  a  contract,  the  purpose  of  which  is  to  enable 
her  more  completely  to  use  or  enjoy  her  separate  estate,  such 
contract  will  be  upheld;  whenever  it  passes  beyond  this 
limit,  it  is  prohibited.  CSonsidering  the  importunities  to 
which  they  are  liable,  the  statute  should  be  construed  so  as 
to  answer  the  purpose  for  which  it  was  enacted. 

It  is  suggested  in  the  argument  that  the  discharge  of  the 
encumbrances  on  her  contingent  interest  in  Jier  husband's 
land  was  a  sufficient  consideration  to  make  her  a  principal  so 
far  as  the  contract  related  to  her  separate  estate,  as  was  held 
in  Perkins  v.  Elliott,  8  C.  E.  Green,  626.  It  might  well  be 
that  the  protection  of  her  inchoate  interest  in  her  husband's 
land  would  be  such  a  benefit  as  would  make  it  within  the 
power  of  the  wife  to  mortgage  her  separate  estate  to  raise 
money  for  that  purpose.  But  to  uphold  an  encumbrance  of 
the  wife's  separate  estate  on  that  ground,  it  is  apprehended 
that  it  must  either  appear  that  the  wife  contracted  it  with  that 
end  distinctly  in  view,  or  that  it  resulted  in  relieving  her  in- 
choate interest  to  such  an  extent  that  it  could  be  said  that  she 
actually  received  the  benefit  of  the  consideration.  In  the 
case  before  us,  it  is  neither  averred  in  the  pleading  nor  found 
by  the  court  that  the  wife  executed  the  mortgage  with  any 
such  purpose  in  view,  nor  did  it  result  in  any  actual  benefit 
to  her  interest  in  her  husband's  land. 

After  the  mortgage  was  made  on  her  land,  her  interest  in 
her  husband's  was  by  the  same  instrument  encumbered  as 
much  as  it  was  before.  As  we  said  in  Vogel  v.  Leichner,  sur 
pray  where  a  wife  contracts  for  a  benefit  to  herself  or  her 
estate,  and  is  principal  in  fact  as  well  as  in  form,  she  will  be 
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permitted  to  exercise  her  judgment  and  will  be  held  to  her 
contract  as  any  other  person,  even  though  disappointed  in 
the  result,  but  it  must  appear  that  she  did  contract  for  and 
upon  a  consideration  moving  to  herself  or  going  to  the  benefit 
of  her  estate,  and  not  for  the  benefit  of  another  or  upon  a 
consideration  to  be  received  or  already  had  by  another.  That 
she  encumbered  her  land  for  her  husband^s  debt,  which  was 
no  encumbrance  on  her  land,  or  to  pay  debts  of  her  husband 
which  encumbered  his  land,  but  which  left  it  as  much  encum- 
bered after  the  mortgage  as  before,  can  not  be  said  to  be  a 
contract,  the  consideration  of  which  moved  to  the  benefit  of 
the  wife  or  to  the  benefit  of  her  estate,  either  present  or 
contingent. 

Error  is  assigned  by  the  parties  respectively  upon  the  rul- 
ing of  the  coort  in  overruling  the  defendants'  demurrer  to 
the  plaintiff's  reply  to  the  separate  answer  of  Mrs.  Cupp. 

The  appellee  contends  that  as  the  answer  was  pleaded  in 
bar  of  the  whole  complaint,  as  well  to  that  part  of  it  which 
proceeded  against  the  sixty  acres  belonging  to  the  husband 
as  that  which  proceeded  against  the  land  of  the  wife,  it  was 
bad,  and  that  the  demurrer  to  the  reply  should  have  been 
carried  back  and  sustained  to  the  answer;  that  the  answer 
was,  for  the  reasons  stated,  insufficient,  may  be  conceded,  but 
without  demurring  to  it  the  plaintiff  replied,  and  upon  de- 
murrer his  reply  was  held  good.  The  case  was  tried,  and 
no  question  was  raised  in  any  manner  testing  the  sufficiency 
of  the  answer.  Where  a  reply  is  filed  to  an  insufficient  an- 
swer, without  first  demurring,  and  a  demurrer  to  the  reply  is 
overruled,  and  there  is  no  other  motion  or  ruling  calling  in 
question  the  sufficiency  of  the  answer,  as  the  party  so  re- 
plying has  no  exception  in  the  record  to  any  ruling  on  the 
answer,  he  can  make  no  question  here.  Scheible  v.  Sloffle,  89 
Ind.  323 ;  Standley  v.  NorthweHtem  M.  L.  Ins.  Co.,  95  Ind. 
254.  For  the  reason  that  the  reply  stated  a  conclusion  in- 
stead of  fiicts,  in  regard  to  the  validity  of  the  prior  mortgage 
on  the  wife's  land,  it  was  not  good,  but,  as  the  answer  to 
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which  it  was  pleaded  was  bad,  there  was  no  error  in  over- 
ruling the  demurrer  to  it. 

It  should  be  stated  that  no  question  was  made  either  in 
the  pleading  or  briefi  of  counsel  upon  any  supposed  estop- 
pel in  favor  of  the  assignee,  growing  out  of  the  stipulation 
contained  in  the  mortgage,  or  the  reliance  placed  thereon  at 
the  time  she  purchased  and  took  the  assignment  of  the  note 
and  mortgage,  and  we  are,  therefore,  not  called  upon  to  de- 
termine the  effect  of  the  finding  of  the  court  in  that  regard. 

As  we  find  no  error  in  the  record  the  judgment  is  aflSrmed, 
with  costs.- 

FUed  Oct.  8, 1885. 


No.  12,183. 

Croxton  v.  Benneb. 

I>EC£DENT8'  ESTATES. — JuHsdicHon  to  OrarU  Letters  of  AdminitiraJbum  Stat- 
utory. — ^The  jurisdiction  of  a  court  to  grant  letters  of  administration  on 
a  decedent's  estate  is  derived  from  the  statute,  and  can  only  be  exer* 
cised  in  the  cases  provided  for  thereby. 

Same. — Diaeretion  of  Court. —  Potcer  to  Revoke  Letters  WrongfuUy  Issued, — 
Whenever  a  court  has  issued  letters  of  administration  which  are  not 
authorized  by  the  express  provisions  of  the  statute,  such  court  may,  of 
its  own  motion,  upon  the  application  of  any  person  interested,  or  upon 
the  suggestion  of  an  amicus  curioRy  revoke  or  set  aside  the  letters  so  issued, 
such  issue  being  coram  non  judice  and  void. 

Same. —  Administralcr  de  bonis  Ncm,--  StaiiUe  Construed.—  Final  SettlemefU.— 
Sections  2240  and  2254,  R.  8. 1881,  only  authorize  the  courts  to  igsue 
letters  of  administration  de  bonis  non  where  a  vacancy  occurs  in  the  ad- 
ministration of  an  estate  before  the  final  settlement  thereof;  and  so  long 
as  the  final  settlement  of  an  estate  remains  in  full  force,  letters  of  ad- 
ministration dfi  bonis  non  can  not  be  issued. 

From  the  Steuben  Circuit  Court. 

t/l  A,  WoodhuU  and  W,  M-  Brown^  for  appellant. 

C  A,  O,  McCldlan  and  D.  A.  Garwood,  for  appellee. 

HowK,  J. — In  this  case  the  appellant,  Croxton,  the  defend- 
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ant  below^  has  assigned  upon  the  record  of  this  cause  as  er- 
rors the  following  decisions  of  the  circuit  court : 

1.  In  overruling  his  demurrer  to  appellee^s  petition  herein ; 

2.  In  sustaining  appellee's  demurrer  to  the  second  para- 
graph of  his  answer ;  and, 

3.  In  rendering  judgment  on  the  pleadings,  revoking  the 
appellant's  letters  of  administralbion. 

We  will  consider  and  decide  the  questions  arising  under 
these  alleged  errors  in  the  order  of  their  assignment. 

1.  In  his  petition  the  appellee,  Renner,  an  infant,  by  his 
next  friend,  represented  to  the  court  that  he  was  a  minor  and 
resided  in  Steuben  county,  Indiana ;  that  on  the  28th  day  of 
November,  1884,  the  appellee  found  upon  the  ground  in  one 
of  the  streets  of  the  village  of  Hamilton,  in  such  county,  the 
sum  of  $723.50  in  money,  where  it  had  been  lost  by  some  one 
then  and  since  unknown  to  appellee,  and,  not  knowing  to 
whom  such  money  belonged,  he,  on  November  29th,  1884, 
deposited  a  part  thereof,  to  wit,  $650,  in  the  Angola  bank ; 
that,  after  leaving  such  money  in  such  bank  for  a  period  of 
thirty  days,  and  not  being  able  to  ascertain  to  whom  it  be- 
longed, the  appellee  demanded  the  money  from  such  bank, 
and  the  bank  refused  payment  thereof,  alleging  that  William 
G.  Croxton,  who  pretended  to  be  the  administrator  de  bonis 
non  of  the  estate  of  Richard  Colton,  deceased,  claimed  to  be 
the  owner  of  such  money  as  such  administrator ;  that  the  ap- 
pellant, Croxton,  as  such  administrator,  notified  such  bank 
not  to  pay  such  money  to  the  appellee ;  that  on  the  7th  day 
of  January,  1885,  appellant,  Croxton,  as  such  administrator, 
instituted  an  action  in  the  court  below  against  the  Angola 
bank  to  recover  the  identical  money,  so  deposited  by  appel- 
lee, as  the  money  of  such  decedent,  which  suit  was  still  pend- 
ing in  such  court. 

And  the  appellee  further  showed  that  said  Richard  Colton 

died  in  Steuben  county,  on  or  about  the  —  day  of , 

1864,  intestate,  leaving  assets  in  such  county  of  the  value  of 
$13,000,  or  more;  that  one  Harlow  J.  Carpenter,  a  resident 
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of  such  county,  and  a  competent  person,  on  the  11th  day  of 
June,  1864,  was  duly  appointed  administrator  of  the  estate 
of  said  Richard  Colton,  deceased,  duly  qualified  as  such,  and 
that  on  the  7th  day  of  September,  1864,  such  appointment 
was  duly  confirmed  by  the  common  pleas  court  of  Steuben 
county ;  that  said  Carpenter,  as  such  administrator,  took  pos- 
session of  the  assets  of  said  estate,  reduced  them  to  money, 
and  fully  settled  such  estate,  and,  on  the  8th  day  of  May,  1868, 
made  out  and  presented  to  the  common  pleas  court  of  Steuben 
county,  in  open  court,  his  final  settlement  report ;  which  re- 
port was  accepted  and  approved  by  such  court,  said  estate  de- 
clared finally  settled,  and  said  administrator  fully  discharged 
from  his  trust,  which  final  settlement  remained  unrevoked 
and  in  full  force ;  and  that  the  said  estate  so  settled  was  th^ 
same  estate  of  which  the  appellaat  Croxton  claimed  to  be  ad- 
ministrator de  bonis  rum. 

And  appellee  further  showed  that  the  appellant,  Croxton,  for 
the  sole  purpose  of  getting  possession  of  such  money  so  found 
by  appellee,  procured  himself  to  be  appointed  administrator 
de  bonis  non  of  such  estate  of  Richard  Colton,  deceased,  at 
the  last  term  of  the  court  below ;  which  appointment  and  the 
confirmation  thereof  were  made  upon  the  same  day  and  at 
the  same  time,  without  the  knowledge  of  appellee,  who  had 
no  opportunity  to  object  to  such  appointment ;  and  the  ap- 
pellee averred  that  such  appointment  and  confirmation  were 
made  without  authority  of  law  and  were  void,  and  that  further 
administration  upon  said  estate  should  not  be  permitted,  and 
he  asked  that  such  letters  of  administration  de  bonis  non,  is- 
sued as  aforesaid  to  the  appellant,  Croxton,  should  be  revoked 
and  set  aside,  and  that  he  be  removed. 

The  appellant,  Croxton,  demurred  to  appellee's  petition  upon 
the  ground  that  it  did  not  state  facts  sufficient  to  constitute 
a  cause  of  action. 

Appellant's  counsel  say  in  their  brief  of  this  cause,  that "  the 
principal  question  involved  in  this  case  arises  on  the  demurrer 
Vol.  103.— 15 
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to  the  petition ;  ^*  and,  we  may  properly  add,  this  is  the  only 
question  upon  which  they  rely  in  argument  for  the  reversal 
of  the  judgment  below.  It  is  shown  by  the  record  that  after 
the  appellant  had  withdrawn  his  answer,  in  general  denial, 
the  cause  was  submitted  to  the  court  for  trial  upon  the  ap- 
pellee's verified  petition  or  complaint;  and  that  the  court 
found  that  the  appointment  of  appellant,  Croxton,  administra- 
tor de  bonis  non  of  the  estate  of  Richard  Colton,  deceased, 
ought  to  be  vacated  and  set  aside,  and  judgment  was  rendered 
accordingly.  It  is  claimed  in  argument  that  the  court  below 
had  jurisdiction  to  issue  letters  of  administration ;  that,  in  the 
exercise  of  such  jurisdiction,  the  court  issued  the  letters  of 
administration  de  bonis  non  to  the  appellant  upon  the  estate 
of  Richard  Colton,  deceased ;  that  the  only  remedy  of  any 
person  aggrieved  by  such  action  of  the  court  was  an  appeal 
to  this  court  within  the  time  and  in  the  manner  prescribed 
by  the  statute ;  and  that  however  wrongful,  illegal,  improv- 
ident or  erroneous  may  have  been  the  action  of  the  court  be- 
low in  the  issue  of  such  letters,  such  court  can  not,  upon  the 
application  of  an  aggrieved  party,  or  upon  the  suggestions 
of  an  amicibs  curice,  or  upon  its  own  motion,  vacate,  annul  or 
set  aside  the  letters  so  issued. 

This  question  was  considered  by  this  court  to  some  extent, 
at  least,  in  Jeffersonmlle  R.  R.  Oo.  v.  Swayne^s  Adm'r, 
26  Ind.  477.  It  was  there  held,  tw^er  alia,  that  the  jurisdic- 
tion of  the  court  to  grant  letters  of  administration  is  derived 
from  the  statute,  and  can  only  be  exercised  in  the  cases  pro- 
vided for  thereby.  If  this  point  is  well  decided,  as  it  surely 
is,  it  must  follow,  we  think,  that  whenever  the  court  has  is- 
sued letters  of  administration,  which  are  not  authorized  by, 
but  directly  contravene,  the  express  provisions  of  the  stat- 
ute, such  court  may,  of  its  own  motion,  or  upon  the  applica- 
tion of  any  person  interested,  or  upon  the  suggestion  of  an 
amicus  curias,  revoke,  annul  or  set  &side  the  letters  so  issued ; 
for,  in  such  case,  the  issue  of  the  letters  is  coram  non  Judice 
and  void. 
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The  only  statutory  provisions  of  this  State  which  authorize 
the  issue  of  letters  of  administration  de  bonis  non  upon  a  de- 
cedent's estate  will  be  found  in  sections  2240  and  2254,  R.  S. 
1881,  in  force  since  September  19th,  1881.  An  examination 
of  these  sections  of  the  statute  clearly  shows  that  they  only 
authorize  the  courts  to  issue  letters  of  administration  de  bonis 
nJtm  in  a  case  where  a  vacancy  occurs  in  the  administration  of 
an  estate  before  the  settlement  of  such  estate  is  finally  com* 
pleted  and  established  by  the  judgment  of  the  proper  court. 
This  is  the  doctrine  of  the  well  considered  case  of  Pate  v. 
Moorey  79  Ind.  20,  which  is  decisive,  we  think,  of  the  case  in 
hand  adversely  to  the  appellant.  It  was  there  said :  "  It 
necessarily  follows  that  so  long  as  the  final  settlement  of  an 
estate  remains  unrevoked,  and  in  full  force,  letters  of  admin- 
istration de  bonis  non  can  not  be  issued  on  such  estate,  nor 
can  any  further  administration  upon  such  estate  be  permitted 
by  any  executor  or  administrator,  however  appointed.^'  See, 
also.  Vestal  v.  Allen,  94  Ind.  268. 

We  find  no  error  in  the  record  of  this  cause. 

The  judgment  is  affirmed,  with  costs. 

FUed  Oct  10, 1885. 
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Tei«bqbaph  CoacPANY. — Action  for  Penalty  SarviveB. — A  cause  of  action 
against  a  telegraph  company  to  recover  the  statutory  penalty  for  a 
breach  of  daty  does  not  die  with  the  original  party  in  interest,  bat  sar- 
vives  to  his  representatives. 

Sams. — Statutory  Adion. — Pleading  and  Proof, — Where  an  action  is  founded 
on  a  statute,  the  plaintiff  need  only  allege  and  prove  such  facts  as  bring 
the  case  within  the  statute. 

Same. — Complaint, — Telegraphing  for  Hire. — Where  the  complaint  alleges 
that  the  defendant  was  engaged  in  telegraphing  for  the  public,  it  is  suf- 
ficient under  the  statute  without  alleging  that  it  was  for  hire. 

Samb. — BfuU  Lmiiing  Time  for  Filing  Clainu  is  an  Affirmative  D^ence. — A 
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defence,  founded  upon  a  rule  of  the  corporation  limiting  the  time  within 
which  claims  shall  be  presented,  is  an  affirmative  one  and  not  availa- 
ble under  the  general  denial. 

Same. — Delay  in  Transmitting  Message, — Burden  of  Pro<f, — Where  the  sender 
of  the  message  proves  that  there  was  ah  unreasonable  delay,  the  burden 
of  explaining  the  delay  is  upon  the  company. 

Same. — Diligence. — A  delay  of  several  hours  in  transmitting  a  message 
that  only  requires  from  five  to  fifteen  minutes  for  its  transmission,  shows 
a  want  of  diligence. 

8AME.-^Diity  of  Company  to  IVomde  iVqper  Assistanoe. — Where  the  business 
of  an  office  is  such  that  one  operator  can  not  receive  messages  with 
reasonable  promptness,  it  is  the  duty  of  the  company  to  supply  the  re- 
quired assistance. 

Prom  the  Clinton  Circuit  Court. 

J.  B.  Ooffrothf  T.  A.  Stuart,  J,  A.  Stein,  B.  K,  Higginr 
botham  and  M,  Bristow,  for  appellant. 

A.  E,  Paige  and  S.  0.  Bayleas,  for  appellee. 

Elliott,  J. — George  A.  Scircle  commenced  two  actions 
against  the  appellant  to  recover  the  statutory  penalty  affixed 
to  a  breach  of  dutv. 

On  appellant's  motion  the  actions  were  consolidated,  and 
in  the  consolidated  action  issue  was  joined.  After  the  issue 
was  joined  the  plaintiff  died,  and  his  widow,  Martha  J.  Scir- 
cle, was  substituted  as  plaintiff,  and  she  recovered  judgment 
for  the  statutory  penalty. 

One  of  the  contested  questions  is  the  right  of  the  appellee 
to  maintain  this  action.  The  appellant  insists  that  the  cause 
of  action  died  with  the  original  plaintiff.  We  can  not  assent 
to  this  doctrine,  for,  in  our  judgment,  the  statute  prevents  the 
abatement  of  the  action.  It  is  provided  that  "A  cause  of 
action  arising  out  of  an  injury  to  the  person,'^  except  in  the 
cases  designated,  "dies  with  the  person  of  either  party,"  but 
it  is  also  provided  that  "All  other  causes  of  action  survive, 
and  may  be  brought  by  or  against  the  representatives  of  the 
deceased  party,  except  actions  for  promises  to  many."  If 
the  cause  of  action  in  this  case  is  not  for  an  injury  to  the 
person,  it  must  survive,  for  the  statute,  in  broad  and  explicit 
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terms,  declares  that  all  causes  of  action  other  than  those  aris- 
ing out  of  an  injury  to  the  person  shall  survive.  The  cause 
of  action  here  declared  on  is  founded  on  a  statute,  and  is  not 
for  an  injury  to  the  person.  It  is  an  action  to  enforce  a 
right  created  by  statute,  and  does  not  belong  to  the  class  of 
actions  where  redress  is  sought  for  a  personal  injury.  Under 
the  common  law  practice,  the  remedy  in  such  a  case  as  this 
would  be  an  action^of  debt.  Bacon  Abridg.,  title  Debt ;  1 
Chitty  Plead.  125;  Chrporation,  do.,  v.  Eaton,  4  Cranch  C. 
C.  352 ;  United  States  v.  Colt,  Peters  C.  C.  145 ;  Bogart  v.  City 
of  New  Albany,  1  Ind.  38.  It  is  perfectly  clear,  therefore, 
that  the  common  law  did  not  regard  an  action  for  the  re- 
covery of  a  penalty  as  an  action  to  recover  for  an  injury  to 
the  person,  and  there  is  certainly  nothing  in  our  statute 
changing  the  rule  of  the  common  law.  Where  the  statute 
employs  common  law  terms  having  a  known  meaning,  it  is 
presumed,  unless  the  contrary  aiBrraatively  appears,  that  the 
terms  were  used  in  their  common  law  meaning.  State  v. 
BerdeUa,  73  Ind.  185 ;  S.  C,  38  Am.  R.  117 ;  Bloom  v.  Franh- 
Un  Life  Ins.  Co.,  97  Ind.  478,  see  p.  481  (49  Am.  R.  469). 
This  rule  applies  here,  and  we  must  presume  that  the  words 
"A  cause  of  action  arising  out  of  an  injury  to  the  person  '* 
are  used  to  convey  the  same  meaning  as  at  common  law.  It 
is,  indeed,  impossible  to  conceive  that  any  other  meaning 
than  that  ascribed  to  them  by  the  common  law  could  be 
assigned  to  them.  When  it  is  granted,  as  it  must  be,  that 
there  is  a  cause  of  action,  and  that  it  is  not  for  an  injury  to 
the  person,  it  follows  with  absolute  logical  certainty  that  the 
cause  of  action  survives  by  force  of  the  statute. 

We  agree  with  counsel,  that  a  statute  creating  a  penalty, 
and  conferring  upon  an  individual  a  right  to  sue  for  it,  may 
be  repealed  at  any  time  before  final  judgment.  Norris  v. 
Orocker,  13  How.  429.  This  argument,  however,  is  not  rele- 
vant to  the  point  in  dispute,  for  the  question  is  not  whether 
the  LfCgisIature  may  sweep  away  the  penalty,  but  the  ques- 
tion is  whether  the  representative  of  the  person  entitled  to 
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it  may  after  his  death  continue  an  action  brought  by  him 
during  his  lifetime.  t 

We  do  not  doubt  the  soundness  of  the  general  rule  that  a 
statute  giving  a  penalty  does  not  execute  itself^  and  can  not 
summarily  transfer  a  penalty  to  the  person  for  whose  benefit 
it  is  created^  without  a  judicial  investigation.  But  that  rule 
does  not  govern  here.  The  question  is^  not  whether  the  stat- 
ute may  summarily  put  the  penalty  directly  into  the  hands  of 
the  person  for  whose  benefit  it  was  created,  but  the  question 
is,  does  the  statute  create  a  cause  of  action  which  may  be  en- 
forced by  due  process  of  law?  It  is  evident  from  what  we 
have  said  that  Willia  v.  Legris,  45  111.  289,  has  no  applica- 
tion here. 

It  is  the  law,  as  we  have  often  held,  that  the  sender  of  the 
message  is  the  party  who  must  sue.  Western  Union  Tel. 
Co.  v.  Pendleton,  96  Ind.  12  (48  Am.  R.  692);  Western 
Union  Tel.  Co.  v.  Reed,  96  Ind.  195;  Seward  v.  Beach,  29 
Barb.  239 ;  Thompson  v.  Howe,  46  Barb.  287.  But  he  is  the 
party  who  must  sue  because  the  cause  of  action  is  in  him,  and 
if  there  is  a  cause  of  action  it  is  one  that  survives,  for  the 
reason  that  it  is  on  a  statute,  and  is  not  for  an  injury  to  the 
person.  If  the  sender  had  a  right  of  action,  his  death  did 
not  destroy  it,  although  he  was  the  proper  party  plaintiff 
while  living,  as  the  right  of  action  is  one  that  survives.  Once 
it  is  conceded  that  he  did  have  a  cause  of  action,  and  that  it 
was  not  for  an  injury  to  the  j)erson,  there  is  no  escape  from 
the  conclusion  that  it  did  survive.  The  argument  of  the  ap- 
pellant's counsel,  that  the  cause  of  action  was  in  the  sender, 
proves  too  much  for  their  purpose,  for  it  proves  that  there 
was  a  cause  of  action  on  a  statute,  and  consequently  that  it 
survives  to  the  representatives  of  the  person  to  whom  the 
statute  gave  the  right  of  action. 

The  complaint  is  assailed  upon  the  ground  that  it  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action.  One  of 
the  reasons  assigned  in  support  of  this  general  assault  is,  that 
the  complaint  does  not  allege  that  the  appellant  has  a  line  of 
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wires  wholly  or  partly  within  this  State.  The  complaint  al- 
leges that  "  the  defendant  is  the  owner  and  operator  of  an 
electric  telegraph,  with  a  line  of  wires  running  through  Clin- 
ton county,  Indiana,  including  the  stations  of  Scircleville  and 
Frankfort,  in  said  county."  This  we  deem  suflBcient.  Western 
Union  Tel.  Co.  v.  Walker,  102  Ind.  599. 

The  second  reason  assigned  is  that  the  complaint  does  not 
aver  that  the  appellant  was  engaged  in  telegraphing  for  the 
public  for  hire.  The  complaint  does  aver  that  the  appellant 
was  engaged  in  telegraphing  for  the  public,  and  this  is  the 
averment  which  the  statute  requires.  The  statute  does  not 
require  that  it  shall  be  averred  that  the  company  was  tele- 
graphing for  the  public  for  hire.  Western  Union  Tel.  Oo.  v. 
Walker^  supra. 

The  remaining  questions  arise  on  the  ruling  denying  a  new 
trial,  and  we  will  dispose  of  them  in  the  order  in  which  they 
are  presented  in  the  argument  of  counsel. 

It  is  contended  that  the  finding  of  the  trial  court  is  wrong 
upon  the  evidence,  for  the  reason  that  it  appears  that  the 
claim  was  not  presented  within  the  time  limited  by  the  con- 
tract, and  we  are  referred  to  the  cases  of  Western  Union  Tel. 
Co.  v.  Jones,  do  Ind.  228  (48  Am.  R.  713),  Western  Union 
Tel.  Oo.  v.  Pendleton,  supra,  Western  Union  Tel.  Co.  v. 
McKinney,  5  Texas  L.  Review,  173,  Western  Union  Tel.  Co. 
V.  Pells,  2  Texas  L.  Review,  276,  Young  v.  Western  U.  Td. 
Co.,  65  N.  Y.  163,  and  Heimann  v.  Weste^m  U.  Tel.  Co., 
67  Wis.  562. 

We  do  not  question  the  soundness  of  the  general  doctrine 
that  a  rule  of  a  telegraph  corporation  making  a  reasonable 
regulation  as  to  the  time  within  which  claims  shall  be  pre- 
sented is  valid,  but  we  do  not  believe  that  the  rule  can  avail 
in  an  action  to  recover  a  statutory  penalty,  unless  the  defence 
is  specially  pleaded.  A  defence  founded  upon  a  corporate 
rule  limiting  the  time  within  which  claims  shall  be  presented 
is  an  affirmative  defence,  and  not  available  under  the  general 
denial.  Where  an  action  is  founded  on  a  statute,  all  the  facts 
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that  a  plaintiff  need  allege  or  prove  are  such  as  bring  the  case 
within  the  statute^  and  where  a  defendant  relies  upon  a  de- 
fence which  confesses  and  avoids  the  case  made  by  the  com- 
plaint^ he  must  plead  it  specially.  It  would  be  a  plain  viola-> 
tion  of  the  letter  and  spirit  of  our  code  to  permit  such  a 
defence  as  that  now  urged  to  be  made  available  under  the 
general  denial,  and  it  would  also  be  in  open  hostility  to  along 
line  of  decisions.  As  there  was  no  affirmative  answer  in  this 
case^  the  defence  that  the  appellant  here  urges  is  unavailing. 

It  is  insisted  that  the  evidence  ''shows  that  the  company 
was  not  negligent/'  The  law  of  this  branch  of  the  case  is 
this :  Where  the  sender  of  the  message  proves  that  there  was 
an  unreasonable  delay^  the  burden  of  explaining  the  delay 
devolves  upon  the  telegraph  company.  Julian  v.  Western 
Union  Tel.  Co.,  98  Ind.  327 ;  Telegraph  Go.  v.  Oriswold,  37 
Ohio  St.  301  (41  Am.  R.  500) ;  BarUeU  v.  Western  Union  TeL 
Co.,  62  Maine,  209  (16  Am.  R.  437) ;  Rittenhouse  v.  Inde- 
pendent Line,  44  N.  Y.  263 ;  S.  C,  4  Am.  R.  673 ;  Baldwin 
V.  U.  S.  Tel.  Co.,  45  N.  Y.  744;  S.  C,  6  Am.  R.  165;  Turner 
v.Hawkeye  Tel.  Co.,  41  Iowa,  458;  S.  C,  20  Am.  R.  605; 
So  Belle  v.  Western  Union  Tel.  Co.,  55  Texas,  308  (40  Am.  R. 
805).  This  rule  is  in  harmony  with  that  which  requires  a 
common  carrier  of  passengers  to  show  that  an  injury  to  a 
passenger  was  not  caused  by  its  negligence.  Terre  Hautey 
etc.,  R.  B.  Co.  V.  Buck,  96  Ind.  346,  authorities  cited,  p.  358 
(48  Am.  R.  168);  Bedford,  etc.,  R.  R.  Co.  v.  Rainbolt,  9» 
Ind.  551.     The  rule  is,  in  itself,  a  reasonable  one. 

The  sender  of  a  measage  has  no  means  of  knowing  the 
cause  of  the  delay,  for  he  is  not  acquainted  with  the  business 
and  operations  of  the  telegraph  company,  and  he  can  not 
give  any  explanation ;  on  the  other  hand,  the  company  has 
full  means  of  knowledge  and  ample  opportunity  for  making 
an  explanation  where  any  exists.  To  require  the  sender  of 
the  message  to  explain  the  delay,  or  the  failure  to  transmit^ 
would  put  him  at  the  mercy  of  the  telegraph  company  with- 
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out  means  or  opportunity  of  establishing  the  breach  of  duty 
upon  which  his  action  is  founded. 

The  message  described  in  the  first  paragraph  of  the  com- 
plaint was  delivered  to  the  operator  at  Scircleville  to  be  trans- 
mitted to  Frankfort^  and  was  delivered  to  the  operator  at  the 
former  place  at  forty  minutes  after  eight  o'clock  on  the  morn- 
ing of  November  10th,  1883,  but  was  not  received  by  the 
person  to  whom  it  was  addressed  until  forty -five  minutes  after 
eleven  o'clock  in  the  forenoon.  The  message  described  in 
the  second  paragraph  of  the  complaint  was  delivered  to  the 
operator  at  Scircleville  at  fifty  minutes  after  six  o'clock  on 
the  morning  of  the  twelfth  of  November,  but  was  not  re- 
ceived by  the  person  to  whom  it  was  addressed  until  about 
fifteen  minutes  before  one  o'clock  of  that  dav.  Frankfort  is 
not  far  from  Scircleville,  and  the  agent  of  the  appellant  at 
the  former  place  testified  that  "  It  takes  from  five  to  fifteen 
minutes  continuously  to  get  a  message  from  Scircleville  to 
Frankfort."  Dr.  Canfield,  the  person  to  whom  the  message 
was  addressed,  lived  directly  across  the  street  from  the  ap- 
pellant's office  at  Frankfort.  This  evidence  show?  a  delay 
that  requires  explanation.  It  is  not  such  diligence  as  the 
statute  requires,  to  consume  several  hours  in  transmitting 
messages  that  only  required  from  five  to  fifteen  minutes  for 
their  transmission. 

The  testimony  of  the  appellant's  agent  at  Frankfort  is  re- 
lied upon  as  explaining  the  delay  in  transmitting  the  mes- 
sages. That  testimony  is  as  follows :  "  I  was  manager  and 
operator  of  the  telegraph  company  at  Frankfort  when  these 
two  messages  were  sent,  November  10th  and  12th.  I  took 
the  dispatches  from  the  wires  as  soon  as  I  could.  I  was  pre- 
fvented  from  taking  them  sooner  by  a  press  of  business  at  the 
time.  I  was  working  for  three  hours,  and  would  be  busy  at 
a  certain  time.  There  were  eight  or  nine  wires  in  the  office 
at  the  time.  I  was  busy  on  this  wire  at  the  time  the  dis- 
pat<;hes  were  sent.  Just  as  soon  as  I  finished  the  work  I  was 
at  when  Scircleville  called  I  took  the  dispatches,  and  they  were 
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delivered  promptly,  within  a  few  minutes  after.  I  might  have 
received  ten,  I  might  have  received  thirty  dispatches  the 
mornings  these  dispatches  were  received."  We  do  not  think 
this  testimony  will  justify  us  in  disregarding  the  finding  of 
the  trial  court.  It  does  not  show  that  the  agent  did  not  take 
messages  from  the  wire  that  had  of  right  no  precedence  of 
the  message  addressed  to  Dr.  Canficld.  For  anything  that 
apjwars,  the  messages  received  by  the  operator  at  Frankfort 
were  not  delivered  for  transmission  until  long  after  those  ad- 
dressed to  Dr.  Canfield  were  delivered  to  the  operator  at 
Scircleville.  Nor  is  there  anything  to  show  that  these  mes- 
sages were  not  entitled  to  be  received  and  delivered  before 
receiving  and  delivering  all  of  the  ten  or  the  thirty  messages 
mentioned  in  the  testimony.  The  operator  says  he  "was 
working  for  three  hours,"  and,  granting  this,  still  there  was 
ample  time  to  have  received  and  delivered  one,  at  least,  of 
the  messages  sent  from  Scircleville,  for  the  time  elapsing  from 
its  delivery  to  the  operator  at  that  point  until  its  delivery  to 
the  person  to  whom  it  was  addressed  was  five  hours  and  fifty- 
five  minutes.  But  there  is  a  broader  ground  upon  which  the 
findings  of  the  trial  court  may  be  sustained,  and  that  is  this : 
If  the  business  of  the  Frankfort  office  was  such  that  one 
operator  could  not  receive  messages  with  reasonable  diligence 
and  promptness,  it  was  the  'duty  of  the  company  to  supply  the 
requisite  assistance.  A  telegraph  company  can  not  escape 
liability  for  a  breach  of  duty  by  asserting  its  own  failure  to 
provide  adequate  means  for  transacting  the  business  which  it 
invites  from,  and  undertakes  for,  the  public.  It  has  no  right 
to  accept  business  which  it  has  not  made  reasonable  provision 
for  transacting  as  the  law  requires.  In  view  of  the  evidence 
before  us,  we  can  not  declare  that  the  Frankfort  office  wasa^ 
unimportant  station,  requiring  only  one  operator  to  conduct, 
its  business.  It  is  a  well  established  rule  that  this  court  will 
respect  the  finding  of  a  trial  court  upon  the  evidence  unless 
it  is  clearly  erroneous,  and  we  can  not  say  that  the  trial  court 
erred  in  inferring  that  Frankfort,  the  city  in  which  that  court 
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was  sitting,  was  an  important  telegraph  station,  requiring  the 
services  of  more  than  one  operator  to  ensure  the  diligent  and 
prompt  delivery  of  messages. 

Judgment  affirmed. 

Filed  Oct  10, 1886. 


No.  12,212. 

The  State  v.  Williams. 

Criminal  Law. — Obtaining  Goods  by  False  Pretences, — Indidmeni. — In  an 
indictment  for  obtaining  goods  by  false  pretences,  it  is  sufficient  to 
charge  the  ownership  of  the  goods  so  obtained  to  be  in  a  partnership  by 
its  firm  name,  under  section  1753,  B.  S.  1881,  and  that  the  false  pre- 
tences were  made  to  the  partnership  by  its  firm  name. 

Same. — Belief  in  False  Bepresentations. — Where  the  indictment  in  such  case 
avers  that  said  firm  "relying  on  said  false  representations,"  etc.,  it 
sufficiently  appears  that  the  representations  were  believed  to  be  true. 

Same. — Goods  must  be  Obtained  by  False  Pretences. — An  indictment  averring 
that,  for  the  purpose  of  obtaining  ^*  credit,"  certain  false  representa- 
tions were  made,  and  that  by  means  of  the  representations  thus  made, 
the  defendant  did  then  and  there  obtain  from,  etc.,  "  on  credit,"  cer- 
tain goods,  etc.,  does  not  sufficiently  show  that  the  goods  were  de- 
livered  in  pursuance  of  the  alleged  false  representations,  as  the  connec- 
tion between  the  false  pretences  and  the  obtaining  of  the  goods  on 
credit  is  not  shown. 

From  the  Wells  Circuit  Court. 

J5.  C.  Vaughn,  Prosecuting  Attorney,  for  the  State. 

Mitchell,  C.  J. — The  State,  by  its  appeal  in  this  case, 
presents  the  question  of  the  sufficiency  of  an  indictment  for 
oi^taining  goods  by  false  pretences. 

After  the  formal  part,  the  indictment  charges,  in  substance, 
that  Hiram  B.  Williams,  on  a  date  mentioned,  ^^did  then 
and  there  feloniously,  designedly,  and  with  intent  to  defraud 
Francis  H.  Leggett  &  Co.,  and  for  the  purpose  of  obtaining 
credit  of  and  from  the  firm  of  Francis  H.  Leggett  &  Co., 
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falsely  pretend  to  the  said  Francis  H.  Leggett  &  Co.,  that 
the  firm  known  as  H.  B.  Williams  &  Co.,  dealing  in  and 
selling  groceries  and  general  merchandise  in  the  city  of 
Blufilon,  Indiana,  was  composed  of  H.  B.  Williams  and 
Reuben  Stout,  *  *  *  and  that  the  said  Reuben  Stout  was  the 
company,  meaning  thereby  that  the  said  Reuben  Stout  was  a 
partner  of  the  said  H.  B.  Williams  and  a  member  of  the 
firm  of  H.  B.  Williams  &  Co.,  and  the  said  firm  of  Francis 
H.  Leggett  &  Co.  relying  on  said  false  representations,  and 
by  means  of  said  false  representations  and  pretences,  the  said 
Hiram  B.  Williams  did  then  and  there  feloniously  obtain 
from  the  said  Francis  H.  Leggett  &  Co.,  on  credit."  Here 
follows  a  description  of  various  articles  of  personal  property 
and  their  value,  after  which  the  indictment  proceeds :  "All 
of  the  personal  goods  and  chattels  of  Francis  H.  Leggett  & 
Co.,  with  the  intent  then  and  thereby  to  cheat  and  defraud 
the  said  firm  of  Francis  H.  Leggett  &  Co.,  whereas  in  truth 
and  in  fact  the  said  Reuben  Stout  was  not  the  ^company' 
nor  a  member  of  said  firm  of  H.  B.  Williams  &  Co.,"  etc. 

A  motion  to  quash  was  sustained.  As  there  is  no  brief  on 
behalf  of  the  appellee,  we  are  without  information  as  to  the 
grounds  upon  which  the  indictment  was  deemed  insufficient. 

It  is  said  by  the  prosecuting  attorney  in  his  brief,  that  the 
first  objection  which  was  made  to  the  indictment  in  the  court 
below  was,  that  the  names  of  the  members  of  the  firm  whose 
property  was  obtained  were  not  set  out.  It  is  claimed  that 
this  objection  is  untenable  by  reason  of  section  1753,  R.  S. 
1881.  This  section  provides  that  "  When  any  ofience  iscom- 
mitted  upon  or  in  relation  to  any  property  belonging  to  part- 
ners or  to  several  joint  owners,  or  which,  when  the  oflenee 
was  committed  was  in  possession  of  a  bailee  or  tenant,  the  in- 
dictment or  information  for  such  offence  shall  be  deemed  suffi- 
cient, if  it  allege  the  ownership  of  such  property  to  be  in  such 
*  partnership  by  its  firm  name,"  etc.  Under  this  section,  it  would 
doubtless  be  sufficient  to  charge  the  ownership  of  the  prop- 
erty, the  possession  of  which  was  obtained  by  means  of  the 


MAY  TERM,  1885.  237 


The  Bute  r.  Williams. 


alleged  fidse  pretences,  to  be  in  the  partnership  by  its  firm 
name;  but  the  question  still  remains,  was  it  sufficient  to  charge 
that  the  false  pretences  were  made  to  the  partnership  by  its 
firm  name  ?  We  do  not  think  the  statute  referred  to  affects 
the  question.  Without  regard  to  the  statute,  however,  it 
was  proper  to  cliarge  that  the  representations  were  made  to 
the  partnership  by  its  firm  name. 

In  the  case  of  Commonwealth  v.  Hurley,  7  Met.  462,  the 
charge  was  that  the  defendants  ^'  did  designedly  and  falsely 
pretend  and  represent  to  said  George  fi.  Blake  &  Co.  that," 
etc.  It  was  held  that  the  indictment  was  sustained  by  proof 
that  the  representation  was  made  to  a  clerk  of  the  firm. 
Houghton  v.  Statey  2  Ohio  St.  562 ;  Commonwealth  v.  Call,  21 
Pick.  515 ;  2  Whart.  Crim.  L.,  sections  1171,  1212. 

The  next  objection  said  to  have  been  made  to  the  indict- 
ment is  that  it  does  not  aver  that  the  firm  of  Francis  H.  Leg- 
gett  &  Co.  believed  the  representations  to  be  true.  The  aver- 
ment in  the  indictment  is,  that ''  relying  on  said  false  repre- 
sentations,'' etc.  It  was  held  in  Clifford  v.  State,  56  Ind.  245, 
that  this  was  a  sufficient  averment  that  the  representation  was 
believed  to  be  true. 

It  is  also  said  that  objection  was  made  to  the  indictment 
because  it  did  not  appear  that  the  goods  were  delivered  in 
pursuance  of  the  alleged  false  representations.  The  aver- 
ments in  that  regard  are,  that,  for  the  purpose  of  obtaining 
"credit,"  certain  false  representations  were  made,  and  that  by 
means  of  the  representations  thus  made  Williams  did  then 
and  there  obtain  from  Francis  H.  Leggett  &  Co.,  "  on  credit, 
certain  goods,"  etc. 

It  does  not  appear  from  the  averments  in  the  indictment 
whether  the  goods  were  obtained  as  a  result  of  negotiations 
fi>r  a  purchase,  loan  or  exchange ;  simply  that  they  were  ob- 
tained on  credit.  We  think  this  is  too  uncertain.  The  con- 
nection between  the  false  pretences  and  the  obtaining  of  the 
goods  on  credit  is  not  shown. 

In  Commonwealth  v.  Strain,  10  Met.  521,  it  was  said  that 
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the  ''sale  or  exchange  ought  to  be  set  forth  in  the  indictment, 
and  that  the  &Ise  pretences  should  be  alleged  to  have  been 
made  with  a  view  to  effect  such  sale  or  exchange^  and  that 
by  reason  thereof  the  party  was  induced  to  buy  or  exchange, 
as  the  case  may  be."     State  v.  Philbricky  31  Maine,  401. 

In  the  case  last  cited  the  indictment  averred  that  by  means 
of  certain  false  pretences  the  accused  did  then  and  there  know- 
ingly and  designedly  obtain  one  horse  of  the  value  of  fifty 
dollars  from  one  Goff.  It  was  held  bad,  because  it  contained 
no  allegation  that  by  reason  of  such  false  pretences  Goff  was 
induced  to  sell  or  exchange  his  horse.  Todd  v.  Staiey  31  Ind. 
514 ;  State  v.  Orvia,  13  Ind.  569;  Johnson  v.  Statey  11  Ind. 
481 ;  Jones  v.  State^  60  Ind.  473 ;  Wagoner  v.  Staiey  90  Ind.  604. 

We  think  there  was  no  error  in  the  ruling  of  the  court, 
and  the  judgment  is  affirmed. 

FUed  Oct  9, 1886. 


No.  12,079. 

Uppinghouse  v.  Mundbl. 

lOS   2S8t 

149  1831  Malicious  Prosecution.— fVoftoWc  Cause.— Pnxieeding  at  Zaw.—To  con- 
stitute a  proceeding  at  law  a  malicious  prosecution,  it  must  not  only  be 
prosecuted  maliciously,  but  without  probable  cause. 

Attachment. — Proeeeding»  WrongftU  and  Oppressive. — To  make  a  party  lia- 
ble for  causing  a  writ  of  attachment  to  be  issued,  it  must  be  shown  that 
the  proceeding  was  wrongful  and  oppressive  under  the  law  under  color 
of  which  it  was  prosecuted. 

Same. — Transfer  of  Claim, — Injuria  sine  Dennno. — ^The  transfer  of  a  just 
debt  to  the  jurisdiction  of  another  State,  where,  by  appropriate  judicial 
proceedings,  its  collection  was  enforced  with  greater  facility  and  more 
effectually  than  could  have  been  done,  if  at  all,  in  this  State,  is  not  an 
injury  for  which  damages  may  be  recovered. 

Same. — SbaJbde  Construed. — The  statute  declaring  such  a  transfer  to  be  a 
misdemeanor,  K.  S.  1881,  section  2163,  was  enacted  to  promote  the  pub- 
lic welfare,  and  not  to  redress  merely  private  grievances. 

From  the  Floyd  Circuit  Court. 

(7.  L.  Jewett,  for  appellant. 
/.  H,  Stotsenhurg,  for  appellee. 


MAY  TERM,  1885.  239 

Uppinghouse  v.  Mundel. 

NiBLACK,  J. — Complaint  by  Calvin  C.  Uppinghouse  against 
Caroline  Mundel  for  damages.  A  demurrer  was  sustained  to 
the  complaint^  and  there  was  final  judgment  against  the  plain- 
tiff upon  demurrer.  This  appeal  is  prosecuted  upon  the 
theory  that  the  circuit  court  erred  in  holding  the  complaint 
to  be  insufficient  upon  demurrer. 

The  complaint  charged  that  at  the  time  of  the  commission 
of  the  grievances  complained  of;  the  plaintiff^  the  defendant 
and  the  corporation  known  as  the  Louisville^  New  Albany 
and  Chicago  Eailway  Company,  were  each  and  all  within  the 
jurisdiction  of  the  State  of  Indiana;  that  the  plaintiff  was, 
also,  at  the  time,  a  resident  householder  of  Floyd  county  in 
this  State,  and  in  the  employment  of  said  railway  company 
at  monthly  wages ;  that  said  railway  company  was  then  in- 
debted to  him,  the  plaintiff,  in  the  sum  of  seventy -five  dol- 
lars ;  that  the  plaintiff  was  not  the  owner  of  any  real  estate, 
and  his  entire  personal  estate  did  not  exceed  in  value  the  sum 
of  fSOO;  that  the  defendant,  intending  to  injure  the  plaintiff, 
did,  in  January,  1883,  wrongfully  and  unlawfully  transfer  to 
the  firm  of  Hannon  Brothers,  of  the  city  of  Louisville,  in 
the  State  of  Kentucky,  a  claim  for  debt  amounting  to  the 
sum  of  sixty  dollars,  which  was  due  from  the  plaintiff  to  the 
defendant;  that  the  defendant  transferred  said  claim  for  debt 
to  the  said  Hannon  Brothers  for  the  purpose  of  having  such 
claim  collected  out  of  the  wages  due  to  the  plaintiff  from  said 
railway  company  by  proceedings  in  attachment  and  garnish- 
ment in  the  said  State  of  Kentucky ;  that  after  the  transfer 
of  said  claim  as  stated  the  said  Hannon  Brothers  commenced 
a  proceeding  in  attachment  against  the  plaintiff  before  one 
McCann,  a  justice  of  the  peace  of  Jefferson  county,  in  said 
State  of  Kentucky,  and  in  said  proceeding  attached  the  wages 
due  to  the  plaintiff,  as  above  set  forth,  and  also  summoned 
the  said  railway  company  to  answer  as  garnishee  as  to  the 
amount  of  wages  due  from  it  .to  the  plaintiff;  that  in,  and  as 
part  of,  such  proceedings,  it  was  ordered  and  adjudged  by  said 
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justice  that  the  railway  company  should  pay  into  his  court 
the  sum  of  $75^  so  due  from  it  to  the  plaintiff  for  wages,  in 
satisfaction  of  the  claim  sued  on  and  costs  of  suit;  that  there- 
after the  said  railway  company  paid  said  sum  of  money  so 
due  for  wages  into  the  said  justice's  court,  where  it  was  all 
applied  in  payment  of  the  claim  transferred  by  the  defendant 
to  Hannon  Brothers  as  herein  above  stated,  and  the  costs  of 
the  proceedings  in  attachment  and  garnishment;  that  by  rea- 
son of  the  premises,  the  plaintiff  was  deprived  of  all  benefit 
of  the  exemption  laws  of  the  State  of  Indiana,  enacted  for 
the  protection  of  householders  and  their  families  ;  that  on  ac- 
count of  the  annoyance  which  such  attachment  and  garnish- 
ment proceedings  inflicted  upon  the  railway  company,  it  dis- 
charged the  plaintiff  from  its  employment,  and  he  and  his 
family  were  in  consequence  left  in  a  destitute  and  suffering 
condition,  and  he  was  put  to  great  expense  in  obtaining  other 
employment,  all  to  the  plaintiff's  damage  in  the  sum  of  five 
hundred  dollars. 

Section  2163,  R.  S.  1881,  is  as  follows:  "  Whoever,  either 
directly  or  indirectly,  assigns  or  transfers  any  claim  for  debt 
against  a  citizen  of  Indiana,  for  the  purpose  of  having  the 
same  collected  by  proceedings  in  attachment,  garnishment,  or 
other  process  out  of  the  wages,  or  personal  earnings  of  the 
debtor,  in  courts  outside  of  the  State  of  Indiana,  when  the 
creditor,  debtor,  person,  or  corporation  owing  the  money  in- 
tended to  be  reached  by  the  proceedings  in  attachment  are 
each  and  all  within  the  jurisdiction  of  the  courts  of  the  State 
of  Indiana,  shall,  upon  conviction  thereof,  be  fined  in  any 
sum  not  more  than  fifty  dollars  nor  less  than  twenty  dollars 
for  each  offence." 

The  sufficiency  of  the  complaint  is  sought  to  be  maintained 
upon  the  ground  that  by  the  unlawful  act  of  transferring  the 
claim  against  him  to  Hannon  Brothers,  the  appellant  was  de- 
prived of  his  right  to  an  exemption  of  a  specified  amount  of 
property  from  execution,  to  which  he  was  entitled  under  the 
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laws  of  the  State  of  Indiana^  and  was,  in  condequence,  com- 
pelled to  pay,  out  of  his  wages^a  debt  of  $60  which  hecoald 
not  have  been  successfully  required  to  pay  by  any  proceed- 
ings in  the  courts  of  this  State.  Therefore^  as  construed  by 
<!ounseI^  the  demand  made  by  the  complaint  was  only  for  con- 
sequential damages  resulting  from  an  act  declared  by  law  to 
be  a  misdemeanor,  and  for  that  reason  had  no  analogy,  either 
to  an  action  for  a  malicious  prosecution,  or  to  a  suit  upon  an 
attachment  bond  for  wrongfully  suing  out  a  writ  of  attach- 
ment. 

To  constitute  a  proceeding  at  law  a  malicious  prosecution, 
it  must  not  only  be  prosecuted  maliciously,  but  without  prob- 
able cause.  To  make  a  party  liable  for  causing  a  writ  of 
attachment  to  be  issued,  it  must  be  shown  that  the  proceed- 
ing was  wrongful  and  oppressive  under  the  law  under  color 
of  which  it  was  prpsecuted. 

The  fair  and,  indeed,  necessary  inference  from  the  aver- 
ments of  the  complaint  was,  that  the  debt  transferred  by  the 
appellee  to  Hannon  Brothers  was  a  just  debt,  and  one  which 
might  have  been  collected  from  the  appellant  by  proper  pro- 
ceedings in  this  State  out  of  any  property  he  then  had  or 
might  thereafter  have  acquired  subject  to  execution.  It  was 
not  otherwise  charged,  and  was  hence  inferentially  admitted, 
that  the  attachment  and  garnishment  proceedings  had  before 
Justice  McCann  were  authorized  by  and  in  accordance  with 
the  laws  of  the  State  of  Kentucky.  It  has  been  held,  and 
so  far  as  we  are  advised  it  is  still  the  rule  in  that  State,  that 
the  mere  fitilnre  to  succeed  in  an  attachment  suit  does  not 
forfeit  the  bond  given  to  indemnify  the  defendant,  but  that 
it  must  be  affirmatively  shown  that  the  suit  was  instituted 
without  just  cause.  Peftit  v.  Mercer,  8  B.  Mon.  61.  Conse- 
quently, as  applied  to  proceedings  in  that  State  in  which  the 
plaintiff  obtains  a  judgment  in  attachment,  the  presumption 
in  favor  of  the  justice  of  the  debt  and  the  legality  of  the 
proceedings  must  be  as  strong,  if  not  stronger,  than  it  should 
Vol.  103.— 16 
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be  as  applicable  to  similar  proceedings  in  this  State  where  all 
the  presumptions  are  ordinarily  indulged  in  support  of  the 
propriety  and  regularity  of  judicial  proceedings.  Harper  v^ 
Keysy  43  Ind.  220. 

It  is  not  claimed  that  the  mere  transfer  of  the  debt  in  this 
case  by  the  appellee  to  Haunon  Brothers,  however  unlawful 
or  even  criminal  the  intent  may  have  been,  conferred  any 
right  of  action  upon  the  appellant.  The  statute  declaring 
such  a  transfer  to  be  a  misdemeanor  was  enacted  to  promote 
the  public  welfare,  and  not  to  redress  merely  private  griev- 
ances. The  gravamen  of  the  appellant's  demand  for  damages 
was  consequently  based  only  upon  the  alleged  injurious  con- 
sequences which  followed,  as  well  as  resulted  from,  the  trans- 
fer of  the  debt.  These  consequences  were  the  transfer  of 
the  ownership  of  the  debt  to  the  jurisdiction  of  another  State 
where,  by  appropriate  judicial  proceedings^  its  collection  was 
enforced  with  greater  facility,  and  more  effectually  than  could 
have  been  done,  if  at  all,  in  this  State.  But  can  a  resort  to 
a  remedy  which  the  law  has  provided  for  such  and  similar 
cases  be  regarded  as  injury  in  the  full  and  legal  meaning  of 
that  terra?  We  know  of  no  principle  or  precedent  which 
would  justify  such  an  assumption. 

Weeks  on  Damnum  Absque  Injuria,  at  page  12,  says: 
"  Where  an  act,  authorized  by  law,  gives  rise  to  damages,  it 
is  therefore  generally  damnum  absque  injuria;  and  where  an 
unathorized  act  results  in  detriment  or  loss  to  another,  if  it 
is  not  a  damage  in  contemplation  of  law,  it  is  injuria  sine 
damno.  The  injury  must  be  such  as  the  law  regards  as  an 
injury,  as  it  is  not  every  loss  that  results  to  the  plaintiff^ 
through  the  act  of  the  defendant,  for  which  damages  may  be 
recovered.*' 

Conceding,  therefore,  that,  by  the  transaction  complained 
of,  the  appellant  was  compelled  to  pay  a  debt  which  by  reason 
of  our  exemption  laws,  could  not  then  have  been  collected, 
from  him  in  this  State,  and  that,  under  the  circumstances 
and  in  consequence,  much  annoyance  and  inconvenience  were 
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inflicted  upon  him  in  his  business,  no  injury,  in  contempla- 
tion of  law,  resulted  to  him  from  the  transfer  of  the  debt  in 
question.    Cooley  Torts,  180,  et  seq.;  2  Sutherland  Dam.  58. 
The  judgment  is  affirmed,  with  costs. 
Filed  Oct.  13, 1885. 


No.  11,783. 

Williams  et  al.  v.  Stevenson. 

Drainaoc — IH8ini89(U  <^  Petition, — Practice.'— To  present  any  question  as: 
to  a  ruling  upon  a  motion  to  dismiss  the  petition  in  a  drainage  pro- 
ceeding, such  motion  must  be  made  part  of  the  record. 

Same. — Aviemiment  cf  Petition  after  Filing  Report, — Under  section  4276,  R^ 
S.  1881,  the  circuit  court  had  authority  to  allow  an  amendment  of  the 
petition  after  the  filing  of  the  report  of  the  drainage  commissioners. 

8ah£. — Pra^fice, — Supreme  Court. — To  save  any  question  for  decision  ii» 
the  Supreme  Court  as  to  the  proposed  amendment,  the  objecting  part^ 
should  require  its  nature  to  be  shown  at  the  time  leave  to  amend  i» 
asked. 

Same. —  Waiver. — Where  an  amended  petition  is  filed  without  objection,  an 
assignment  of  error  in  the  Supreme  Court,  that  the  trial  court  erred  in 
permitting  it  to  be  filed,  presents  no  question. 

Same. — Notice, — Affidavit, — Omissi/yn  of  Jurat. — P)wer  of  Court  to  Hear  Evi- 
dence and  Order  Officer  to  Affix  Jurat. — Where  no  jurat  is  attached  to  the 
affidavit  as  to  the  posting  of  notices  in  a  drainage  proceeding,  the  trial 
court  may  subsequently  hear  evidence  that  such  affidavit  was  in  fact 
sworn  to  at  the  proper  time  before  the  clerk,  and  order  that  officer  to 
affix  his  jurat  thereto  as  of  that  date. 

Same. —  Weight  of  Evidence. — The  Supreme  Court  will  not  reverse  a  judg^ 
ment  upon  the  weight  of  the  evidence. 

From  the  Spencer  Circuit  Court. 

D.  T.  Lairdy  for  appellants. 
W.  H.  Thomas^  for  appellee. 

2k)LLAS8,  J. — ^Upon  the  petition  by  appellee^  a  drain  was 
located  and  established  under  R.  S.  1881^  section  2473^  et  aeq^ 
From  the  final  judgment  establishing  it,  appellants  have  ap- 
pealed,  and  assigned  errors  upon  which  they  ask  a  reversal 
of  the  judgment. 
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The  rule  is  well  settled  that  the  questions  for  decision  here 
are  such,  and  only  such,  as  are  presented  by  the  assignment 
of  errors,  and  that  the  record  must  so  present  the  rulings  be- 
low that  this  court  may  determine  as  to  the  correctness  of 
them.  Stockwell  v.  Stat€,exrel.,101  Ind.  1.  We  must  therefore 
confine  our  examination  to  the  alleged  errors  assigned,  and  pass 
upon  the  rulings  below  so  far,  and  only  so  far,  as  the  record 
so  presents  them,  that  we  may  intelligently  determine  whether 
they  are  correct  or  erroneous. 

The  first  error  assigned  is  as  follows :  "  That  the  court  erred 
in  overruling  appellants*  motion  to  dismiss  appellee's  peti- 
tion for  drainage  and  the  report  of  the  commissioners  of 
drainage." 

The  argument  in  behalf  of  appellants^  under  this  assign- 
ment, is  that  the  commissioners  of  drainage  should  not  have 
examined  lands  other  than  those  described  in  the  petition.  If 
thpre  is,  or  could  be,  any  substance  in  this  objection  and  ar- 
gument, it  would  go  to  the  report  of  the  commissioners,  and 
not  to  the  petition.  In  no  event  could  the  action  of  the  com- 
missioners be  a  reason  for  dismissing  the  petition.  The  re- 
port of  the  commissioners  may  be  objected  to,  and  for  a  suf- 
ficient cause  set  aside,  but  that  would  not  carry  the  petition. 
In  this  case,  however,  we  can  not  disregard  the  contention  of 
appellee,  that  the  record  presents  nothing  for  decision  under 
this  first  assignment  of  errors.  The  clerk  below  recites  in 
the  transcript  that  appellants  severally  moved  to  dismiss  the 
petition,  ^'  for  the  reasons  stated  in  each  of  said  objections.'^ 
If  there  was  a  written  motion,  or  written  objections,  filed  be- 
low, counsel  do  not  inform  us  where  it  n^ay  be  found  in 
the  record.  After  a  thorough  search  we  have  failed  to  find 
snch  a  motion  in  the  record.  Without  the  motion^  we  can 
not  know  upon  what  reasons  it  was  based,  arid  hence  can  not 
decide  as  to  whether  or  not  the  court  ruled  correctly  or  in- 
correctly in  overruling  it. 

The  second  and  eighth  assigned  errors  may  be  considered 
together.  They  are  as  follows :  ^^ Second.  That  the  court  ^red 


MAY  TERM,  1885.  245 


Williams  et  cU.  v,  Stevenson. 


in  overruling  appellants'  objection  to  the  granting  of  leave 
to  appellee  to  amend  bis  petition  for  drainage.''  "Eighth, 
Tbat  tbe  court  erred  in  permitting  appellee  to  file  an  amended 
petition." 

Tbe  circuit  court,  witbout  doubt,  bad  authority  under  tbe 
statute  tben  in  force  to  grant  leave,  and  to  allow  an  amend- 
ment of  tbe  petition  after  tbe  filing  of  tbe  report  of  the 
drainage  commissioners.  Tbe  statute  provided  in  express 
terms,  tbat  tbe  petition  might  be  objected  to  after  the  filing 
of  such  report,  and  tbat  tbe  court  might  allow  an  amend- 
ment of  it.  R.  S.  1881,  section  4276.  What  amendment  was 
proposed  is  not  shown  by  the  record  entry  at  tbe  time,  nor 
by  anything  else  in  tbe  record ;  nor  is  it  shown  that  appel- 
lants asked  tbat  tbe  nature  of  tbe  proposed  amendment  should 
be  then  stated  or  shown.  From  the  record  before  us,  we  can 
not  know  what  objections  were  urged  to  the  petition,  nor  the 
nature  of  the  amendment  proposed.  To  save  any  question 
for  review  and  decision  here  upon  this  branch  of  the  case,  ap- 
pellants should  have,  in  a  proper  manner,  required  the  nature 
of  the  proposed  amendment  to  be  stated  and  shown  at  the 
time  the  leave  to  amend  was  asked  and  granted.  This  they 
did  not  do.  Without  a  knowledge  of  the  amendment  pro- 
posed, we  can  not  say  th%t  tbe  court  below  erred  in  granting^ 
the  leave  to  amend.  We  can  not  assume  nor  presume  that 
in  granting  such  leave  tbe  court  below  transcended  its  au- 
thority ;  we  should  rather  presume  in  favor  oi  tbe  correct- 
ness of  tbe  court's  ruling.  It  may  be  possible,  as  contended 
by  counsel,  that  the  rulings  of  the  court  below  in  refusing  to 
dismiss  the  petition,  and  afterwards  granting  leave  to  amend 
it,  are  not  entirely  consistent  with  each  other,  but  there  is 
nothing  in  tbe  record  from  which  we  can  determine  or  pre- 
sume the  existence  of  such  an  inconsistency.  Presumably, 
the  rulings  are  entirely  consistent,  as  they  well  might  be. 

Under  tbe  eighth  assigned  error,  it  is  argued  at  great  length, 
tbat  tbe  petition,  filed  as  an  amended  petition,  is  not  an 
amtoded^  but  a  substituted  petition ;   that  the  filing  of  an 
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amended  petition  carries  out  of  the  case  the  original  petition, 
and  the  notice  and  all  proceedings  based  upon  the  petition, 
and  puts  an  end  to  the  case  except  as  it  may  be  begun  anew 
and  carried  on  under  the  amended  petition ;  that  the  descrip- 
tions of  the  lands  in  the  original  petition  were  insufficient; 
that  the  petition  filed  as  an  amended  petition  does  not  de- 
j[»cribe  the  lands  as  in  the  original  petition ;  that  the  descrip- 
tions of  lands  therein  were  copied  from  the  report  of  the 
•drainage  commissioners,  and  are  insufficient;  and  that  the 
notice  given  under  the  original  petition  was  and  is  insuffi- 
cient because  the  descriptions  of  the  lands  therein  are  the 
same  as  in  the  defective  original  petition.  These  are  all  im- 
portant questions,  and,  if  properly  presented,  should  receive 
a  careful  examination  and  consideration.  It  must  be  appar- 
ent, however,  that  they  are  not  presented  by  nor  under  the 
•eighth  assigned  error.  The  so-called  amended  petition  was 
filed  some  time  after  the  leave  to  amend  was  granted,  and, 
•when  filed,  was  filed  without  any  kind  of  objections  by  any 
•one  so  fisir  as  shown  by  the  record.  If  the  petition  so  filed 
is  open  to  the  objections  urged  in  argument,  or  to  any  one  of 
them,  and  they  constituted  any  reason  why  it  should  not 
have  been  filed,  appellants,  in  order  to  save  any  question 
upon  the  filing,  should  have  objected? at  the  time.  Not  hav- 
ing objected  to  the  filing,  appellants  are  not  in  a  position  to 
predicate  error  upon  that  filing.  And  if  the  notice  was  de- 
fective, as  contended,  there  was  a  mode  and  time  to  raise  that 
question.  Clearly  it  is  not  raised  by  nor  presented  under  the 
eighth  assigned  error. 

The  third  and  fourth  assigned  errors  are  as  follows :  "  TTiird. 
That  the  court  erred  in  overruling  appellants'  objections  to 
the  granting  of  leave,  and  permitting  appellee  to  testify  that 
he  had  been  sworn  to  the  affidavit  of  posting  notices. 
Fourth.  That  the  court  erred  in  ordering  the  clerk  to  affix 
his  jurat  to  the  prepared  affidavit  of  appellee,  as  of  its  date." 

On  the  14th  day  of  April,  1882,  appellee  presented  his  pe- 
tition to  the  court,  accompanied  with  an  affidavit  of  the  post- 
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ing  of  notices.  The  court  made  a  finding  that  it  appeared 
by  a  proper  affidavit  on  file,  that  the  proper  and  legal  notices 
had  been  given.  Appellants  were  defaulted,  and  the  matter 
was  referred  to  the  drainage  commissioners.  Following  the 
finding  that  the  proper  notices  had  been  given,  and  that  this 
was  made  to  appear  by  the  proper  affidavit  on  file,  the  affi- 
<lavit  is  set  out,  and  appears  to  have  been  properly  sworn  to, 
with  the  jurat  of  the  clerk  attached.  After  a  full  appear- 
ance by  appellants,  and  the  making  of  various  motions  and 
objections  by  them,  and  after  the  filing  of  the  report  by  the 
drainage  commissioners,  and  on  the  15th  day  of  January, 
18o3,  appellants  moved  to  modify  and  set  aside  the  finding 
and  order  referring  the  matter  to  the  commissioners.  This 
motion  was  based  upon  the  ground  that  the  affidavit  oh  file 
at  the  time  the  court  made  the  finding  and  order  of  reference, 
did  not  have  the  jurat  of  the  clerk  attached,  and  hence  was 
not  an  affidavit  at  all.  Pending  this  motion,  appellee  inter- 
posed a  motion  that  the  clerk  be  required  to  attach  his  jurat 
as  of  the  14th  day  of  April,  1882,  and  offered  himself  as  a 
witness  to  prove  that  upon  that  day  he  had  sworn  to  the  affi- 
davit before  the  clerk  of  the  court.  The  testimony  was 
heard,  appellants^  motion  was  overruled,  and  the  clerk  was 
ordered  to  attach  his  jurat  to  the  affidavit  as  of  the  date  of 
April  14th,  1882,  at  which  time  it  was  in  fact  sworn  to  as 
shown  by  the  uncontradicted  testimony  of  appellee.  We 
think  that,  without  doubt,  the  court  had  authority  to  order 
the  jurat  to  be  affixed,  as  of  the  date  when  it  should,  and 
would  have  been  but  for  the  neglect  of  the  clerk.  The  stat- 
ute, R.  S.  1881,  section  4275,  required  an  affidavit  in  proof 
of  the  posting  of  notices,  but  it  did  not  prescribe  any  par- 
ticular and  formal  parts  of  which  the  affidavit  should  con- 
sist. The  jurat  of  the  officer  is  not  the  affidavit,  nor  any 
part  of  it.  It  is  simply  evidence  of  the  fact  that  the  affi- 
davit was  properly  sworn  to  by  the  affiant. 

Going  further  than  we  need  go  in  this  case,  it  was  held  in 
the  case  of  Watts  v.  Womack,  44  Ala.  605,  that  it  is  not  es- 
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sential  to  an  affidavit  that  the  name  of  the  affiant  shall  be 
subscribed.  It  was  said:  "The  word  affidavit  is  a  very 
broad  term.  It  may  mean  an  oath  reduced  to  writing  and 
subscribed  by  the  party  making  it,  or  only  an  oath  in  writ- 
ing without  such  subscription.  The  legal  definition  of  the 
word  affidavit^  is  'an  oath  in  writing,  sworn  before  some 
judge  or  officer  of  a  court  or  other  person  legally  authorized 
to  administer  it;  a  sworn  statement  in  writing.  To  make 
affidavit  to  a  thing,  is  to  testify  to  it  upon  oath  in  writing.'' 
1  Burrill  Law  Diet.  68 ;  Shelton  v.  Berry,  19  Texas  Rep.  154  ; 
3  Black.  Com.  304,  marg. ;  1  Bouvier  Law  Diet.  (12th  ed^^ 
pp.  96  and  97."  It  was  further  held  that  the  affidavit  might 
have  been  amended  so  as  to  avoid  the  objections  urged  against 
it.     To  same  point,  see  SotUe  v.  Chase,  1  Abbott  Pr.  N.  S.  48* 

The  question  was  made  in  the  case  of  Kruse  v.  WHsoUy  19 
111.  233,  that  an  affidavit  required  and  filed  in  the  case  was- 
void,  because  the  name  of  the  officer  before  whom  the  oath 
was  taken  was  not  affixed  to  the  affidavit.  Testimony  was 
heard  to  prove  that  the  affidavit  was  in  fact  sworn  to.  It  was 
said :  "  If  an  oath  was  administered,  and  by  the  proper  officer, 
as  it  assuredly  was,  the  law  was  satisfied,  and  the  mere  omis- 
sion of  the  clerk  to  put  his  name  to  an  act  which  was  done 
through  him  as  the  instrument,  should  not  prejudice  an  in- 
nocent party,  who  has  done  all  he  was  required  to  do.  The 
clerk^s  omission  to  write  his  name,  where  it  should  have 
been  written,  was  not  the  fault  or  neglect  of  the  affiant.  He 
signed  and  swore  to  the  affidavit." 

In  the  case  of  Cook  v.  Jenkins,  30  Iowa,  452,  there  was  an 
attempt  to  overthrow  a  judgment  in  attachment,  on  the  ground 
that  the  jurat  to  the  affidavit  was  not  signed  by  the  officer. 
It  was  said:  "The  jurat  to  the  affidavit  for  the  attachment 
is  not  signed  by  the  officer  administering  the  oath,  but  it  i» 
sufficiently  shown  that  it  was,  in  fact,  sworn  to." 

In  the  case  before  us,  the  court  had  authority  to  ascertain 
whether  or  not  the  affidavit  had  in  fact  been  sworn  to,  and,, 
liaving  ascertained  that  fact,  it  had  authority  to  order  the  clerk 
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to  affix  his  jurat  in  order  that  the  affidavit  might  bear  upon 
its  face  the  evidence  of  its  own  completeness. 

This  clearly  was  not  a  greater  exercise  of  authority  than  to 
make  an  order  allowing  a  sheriff  to  amend  his  return  to  an 
execution  afler  the  expiration  of  his  term  of  office ;  to  make 
an  order  allowing  the  clerk  to  attach  his  seal  to  a  writ  after 
the  sale  of  property  upon  it;  or  to  hear  evidence,  and  make 
an  order  allowing  a  clerk  to  affix  his  seal  to  a  writ,  nunc  pro 
tunc,  after  ju<lgment  and  the  expiration  of  the  term.  Dwig- 
ffins  V.  Cook,  71  Ind.  579;  Hunter y,  Bumsville  T.  P.  Cb.,  56 
Inji.  213;  Staie  v.  Davis,  73  Ind.  359. 

Our  holding  in  this  case  is  not  in  conflict  with  the  holding 
in  the  case  of /Scott  v.  Brackett,  89  Ind.  413.  There  the  affi- 
davit was  held  to  be  insufficient  in  substance ;  here  no  ques- 
tion of  that  kind  is  made.  Our  conclusion  is  that  the  court 
below  was  not  in  error  in  hearing  the  evidence  and  ordering 
the  jurat  to  be  affixed  to  the  affidavit.  Field  v.  Malone,  102 
Ind.  251. 

The  fifth  and  sixth  assigned  errors  are  as  follows :  ^^ Fifth, 
That  the  court  erred  in  granting  leave  to  appellee  to  amend 
his  amended  petition.  Sixth.  That  the  court  erred  in  grant- 
ing leave  to,  and  permitting,  appellee  to  alter  and  change  the 
report  of  the  commissioners  of  drainage." 

Appellants  did  not  embody  the  rulings  here  complained  of 
in  a  bill  of  exceptions.  When  we  turn  to  the  record  as  made 
by  the  clerk,  we  find  the  statement  that  leave  was  granted  to 
appellee  to  change  the  description  of  one  tract  of  land  as  the 
same  was  found  in  the  amended  petition  and  in  the  report  of 
the  commissioners,  but  there  is  nothing  to  show  that  such  a 
change  was  ever  made.  Unless  it  was  made,  the  simple  grant- 
ing of  leave  could  in  no  way  injuriously  affect  appellants. 
There  is,  therefore,  nothing  available  for  appellants  in  the 
fifth  and  sixth  assigned  errors. 

The  last  assigned  error  relied  upon  by  appellants  is  the 
overruling  of  their  motion  for  a  new  trial.  This  involves  the 
single  question  of  the  sufficiency  of  the  evidence  to  sustain 
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the  assessments  against  appellants'  lands.  The  evidence  is 
sharply  conflicting.  It  is  well  settled  that  in  such  cases  this 
court  will  not  reverse  the  judgment  upon  the  weight  of  the 
evidence. 

After  a  careful  examination  of  all  the  questions  presented 
'  for  decision  by  the  assignment  of  errors  and  the  record^  as  it 

comes  before  us^  we  are  constrained  to  hold  that  there  is  noth- 
ing upon  which  this  court  would  be  justified  in  reversing  the 
judgment.  The  judgment  is^  therefore;  affirmed,  at  the  costs 
of  appellants. 

Filed  Oct.  14,  1885. 
185  4M 
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VhEADiUQ.— Complaint  to  Enforce  DUch  AaaetsmerU, — Notice.— X  complaint 
to  enforce  the  collection  of  a  ditch  assessment,  which  fails  to  allege  that 
defendant  had  notice  of  the  proceedings,  or  that  any  notice  whatever 
was  given,  is  bad  on  demurrer;  and  the  filing  of  a  copy  of  the  proceed- 
ings as  an  exhibit,  from  which  it  appears  that  due  notice  was  given, 
will  not  make  the  complaint  good. 

Same. — Exhibits. — Instruments  which  are  not  the  foundation  of  a  pleading 
should  not  be  made  exhibits,  and,  if  they  are,  they  cannot  be  deemed  a 
part  of  the  pleading. 

From  the  Howard  Circuit  Court. 

/.  W.  Kern,  B.  F.  Harness,  J.  C.  Blackledge  and  W.  E. 
Blacldedge,  for  appellant. 
M.  Garrifftuif  for  appellee. 

Elliott,  J. — The  complaint,  the  sufficiency  of  which  is 
challenged  by  demurrer,  seeks  to  enforce  the  collection  of  an 
assessment  for  the  construction  of  a  ditch. 

It  is  not  averred  in  the  body  of  the  complaint,  that  the  ap- 
pellant had  notice  of  the  proceedings,  or  that  any  notice  what- 
over  was  given,  and  for  this  reason  the  appellant's  counsel 
insist  that  the  court  erred  in  overruling  the  demurrer. 
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The  appellee  attempts  to  parrry  the  attack  by  the  argument 
that  the  proceedings  are  set  forth  as  an  exhibit^  and  it  there 
appears  that  notice  was  given.  We  do  not  think  the  appel- 
lee's position  can  be  maintained.  It  has  been  very  many  times 
decided  that  instruments  which  are  not  the  foundation  of  the 
pleading  should  not  be  made  exhibits^  and  that,  if  they  are, 
they  can  not  be  deemed  part  of  the  pleading.  The  practice 
of  crowding  the  record  with  evidence  in  the  form  of  exhibits 
has  often  been  condemned  as  a  censurable  one.  The  pro- 
ceedings of  the  officers  and  viewers  in  laying  out  and  con- 
structing a  ditch  may  be  evidence,  but  it  is  not  proper  to 
plead  evidence.  It  is  not  the  duty  of  the  court  to  examine 
evidence  set  forth  in  a  pleading  to  ascertain  whether  fects 
may  be  inferred ;  on  the  contrary,  it  is  the  duty  of  the  pleader 
to  state  traversable  facts  positively  and  directly.  /  It  has  been 
held  that  the  assessment  is  the  foundation  of  the  action  to  en- 
force collection  of  benefits,  and  that  it  must  be  made  an  ex- 
hibit. StaJtCy  ex  rel.y  v.  Myers,  100  Ind.  487  ;  State  v.  Turvey, 
99  Ind.  599;  Neiman  v.  State,  58  Ind.  88;  Roberts  y.  State, 
97  Ind.  399;  Crist  v.  State,  ex  rd.,  97  Ind.  389;  Albertsan 
v.  State,  ex  rel.,  95  Ind.  370 ;  Smith  v.  Clifford,  83  Ind.  520. 
But  we  do  not  think  that  a  plaintiff  in  such  a  ease  as  this  can 
make  a  good- complaint  by  making  exhibits  of  instruments 
not  constituting  the  foundation  of  his  complaint.  If  this  were 
so,  there  need  be  no  averments  at  all  in  the  body  of  the  com- 
plaint as  to  what  proceedings  were  had,  and  the  court  would 
be  compelled  to  look  through  a  long  and  complicated  record, 
affecting  many  interests  and  many  persons,  to  ascertain  what 
the  facts  were.  Good  pleading  requires  that  the  material  facts 
shall  be  concisely  and  directly  stated  in  the  body  of  the  com- 
plaint. 

It  was  essential  to  the  plaintiff's  case  to  show  notice,  and 
this  material  fact  should  have  been  directly  alleged.  Its  ab- 
sence makes  the  complaint  bad.  Wishmier  v.  State,  97  Ind. 
160,  see  p.  163;  Neiman  v.  State,  s^ipra;  Shaw  v.  State,  97 
Ind.  23. 
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The  omission  to  aver  notice  .is  the  omission  of  a  most  ma- 
terial matter^  for  notice  is  essential  to  the  validity  of  the  pro- 
ceedings. It  has^  indeed,  been  many  times  held  that  the 
Constitution  requires  notice,  and  what  the  Constitution  re- 
quires the  Legislature  can  not  dispense  with  even  by  express 
statute ;  but  this  has  not  been  attempted,  for  notice  is  required 
by  the  statute  upon  which  the  proceedings  are  founded. 

Judgment  reversed. 
Filed  Oct.  16, 1885. 
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No.  12,149. 

Welch  et  al.  v.  Bowen. 

County  CommIssionebs. — Animals  Running  at  Larg^. — PolUx  RtgviJMtm, — 
Oonstitulional  Law, — ^The  act  of  May  3l8t,  1852,  authorizing  county  boards 
to  determine  what  animals  shall  be  allowed  to  run  at  large  and  pasture 
on  the  public  commous  and  uninclosed  lands,  is  not  an  infringement  of 
section  21,  art.  1,  of  the  Constitution,  in  regard  to  the  taking  of  the 
property  of  others  without  just  compensation  first  paid  or  tendered,  but 
confers  a  power  in  the  nature  of  a  police  regulation. 

Same. — Power  to  Change  or  Repeal  Oi-der  Continuing. — The  power  to  pass 
orders  or  regulations  in  respect  to  the  running  at  large  of  animals,  con- 
ferred on  county  boards  by  the  act  of  1852,  is  administrative  in  char- 
acter, is  continuing,  and  is  not  exhausted  by  being  exercised  once,  and 
such  boards  may  change,  modify  or  repeal  an  order  when  once  made,  as 
often  as  the  public  interest  may  demand. 

Same. — Municipal  Coi-poration, — Power  to  C^nge  or  Repeal  By-Laws, —  VeMed 
Ripht. — The  power  to  pass  by-laws,  ordinances,  or  regulations  affecting 
the  government  of  a  municipal  corporation  carries  with  it  by  implica- 
tion  the  power  to  modify  or  repeal  such  by-laws,  ordinances  and  regula- 
tions, unless  the  power  is  restricted  in  the  law  conferring  the  rights  or 
unless  such  change  or  repeal  would  affect  a  vested  right  udder  an  order 
or  regulation  lawfully  adopted. 

From  the  Switzerland  Circuit  Court. 

J.  B.  McOrellis  and  G.  8.  Pleasarda,  for  appellants. 
J.  D.  Works  and  L.  0.  Schroeder,  for  appellee. 

Mitchell,  C.  J. — The  record  in  this  case  discloses  that 
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Bowen  brought  an  action  before  a  justice  of  the  peace  to  re- 
cover the  possession  of  two  cows  and  one  calf,  of  which  it 
was  alleged  he  was  the  owner.  After  a  trial  before  the 
justice,  the  case  was  taken  by  appeal  to  the  Switzerland  Cir- 
cuit Court,  where,  upon  an  agreed  statement  of  facts,  the 
plaintiff  below  had  judgment  for  the  recovery  of  the  prop- 
erty in  controversy. 

The  facts  as  agreed  upon  show  that,  on  the  21st  day  of 
April,  1884,  Bowen,  being  the  owner  of  the  animals  described, 
turned  them  out  to  graze  and  permitted  them  to  run  at  large. 
The  animals  strayed  upon  lands  owned  by  Welch,  which  were 
not  inclosed  by  a  fence  sufficient  to  prevent  the  ingress  of 
cattle.  Welch  and  Grenat,  citizens  of  the  township,  took 
them  up,  and  the  owner  being  unknown,  they  posted  notices 
according  to  law  at  three  of  the  most  public  places  in  the 
township.  Subsequently,  upon  discovering  that  the  cattle 
belonged  to  Bowen,  they  gave  written  notice  to  him,  and  de- 
manded that  he  pay  them  )(1.50  for  each  animal  impounded. 
It  is  agreed  that,  before  bringing  the  suit,  Bowen  neither  paid 
nor  tendered  the  damages  or  cost  of  taking  up  the  cattle.  It 
was  further  agreed  that,  on  June  14th,  1853,  the  board  of 
commissioners  of  Switzerland  county  made  and  entered  of 
record  an  order  permitting  all  cattle,  except  bulls  over  two 
years  old,  to  run  at  large  on  the  public  commons  in  all  of 
the  townshi|)8  of  Switzerland  county.  On  March  8th,  1883, 
upon  the  petition  of  numerous  citizens  of  the  county,  and 
upon  the  representation  that  the  T^egislature  had  recently  be* 
fore  that  repealed  the  law  under  which  county  commission- 
ers were  authorized  to  pass  orders  allowing  animals  to  run  at 
large,  the4)oard,  after  reciting  the  passage  of  the  previous  or- 
der, entered  of  record  the  following :  "And  it  is  now  ordered 
by  this  board,  that  the  aforesaid  order  of  June  14th,  1853,  as 
recorded  in  book  '  B,'  page  484,  of  the  commissioners'  record, 
be  and  the  same  is  hereby  repealed,  from  and  aftier  this  day.'' 

It  was  claimed  that  the  defendants  were  entitled  to  hold 
possession  of  the  cattle  until  their  costs  and  charges  were 
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paid^  and  it  was  agreed  that  the  question  to  be  presented  to 
the  court  for  decision  was  the  legality  of  the  order  of  the 
board  of  commissioners  repealing  the  order  of  June  14th^ 
1853.  After  the  finding  in  &vor  of  the  plaintiff  below^  the 
defendants  moved  for  a  new  trial,  for  causes  assigned.  This 
was  overruled  and  excepted  to,  and  upon  appeal  this  ruling 
is  assigned  for  error. 

The  case  is  elaborately  argued  on  behalf  of  the  appellant, 
but  we  are  without  the  aid  of  a  brief  or  other  argument  for 
the  appellee. 

It  is  contended  that  the  act  of  the  Legislature,  approved 
May  31st,  1852,  under  the  supposed  authority  of  which  the 
county  board  passed  the  original  order,  was  void,  as  being  an 
infringement  of  section  21,  article  1,  of  the  Constitution  of 
the  State.  The  argument  is,  because  boards  of  commission* 
ers  are  authorized  to  direct  by  an  order  that  animals  may  run 
at  large  in  the  several  townships,  and  pasture  on  the  public 
commons  and  uninclosed  lands  of  others,  that  thereby  the 
taking  of  property  of  others  is  authorized  without  just  com- 
pensation being  first  paid  or  tendered. 

It  is  not  readily  apparent  that  the  enactment  in  question  is 
subject  to  the  objection  urged.  Without  the  regulation  for 
which  the  statute  provides,  the  common  law  rule  obtains, 
which  requires  the  owner  of  animals  either  to  confine  them 
upon  his  own  premises  or  answer  in  damages  for  any  trespass 
they  may  commit  upon  the  lands  of  others.  The  force  of  the 
regulation  seems  to  be,  not  to  confer  a  right  in  or  upon  the 
lands  of  one  person  to  another,  but  to  prescribe  what  kind  of 
animals  may  be  permitted  to  pasture  on  the  public  commons 
and  uninclosed  lands,  without  subjecting  their  omier  to  lia- 
bility for  trespass.  In  Myers  v.  Doddy  9  Ind.  290,  it  was 
held  to  be  within  the  province  of  the  Legislature  to  with- 
hold a  remedy  for  injury  done  by  cattle  entering  upon 
lands  of  another,  where  such  lands  were  not  lawfully  fenced. 
Clark  V.  Stippy  75  Ind.  114. 

As  a  police  regulation,  we  think  it  competent  under  the 
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law  in  question,  for  the  commissioners  to  prescribe  what  kind 
of  animals  may  run  at  large.  The  effect  of  the  regulation  is 
neither  to  take  nor  authorize  the  taking  of  the  property  of 
another.  The  most  that  it  does  is  to  deprive  the  owner  of 
the  land  of  the  right  to  prosecute  for  a  trespass  so  long  as  he 
sees  fit  to  leave  his  lands  uninclosed  or  fails  otherwise  to  pro- 
tect it  from  the  incursions  of  animals  having  the  right  to  run 
at  large.  Notwithstanding  the  order  of  the  county  board, 
the  owner  of  the  land  would  have  complete  dominion  ov^er 
his  property,  and  might  make  any  use  of  it  he  chose.  He 
might  inclose  it,  or  in  any  lawful  manner  keep  his  animals 
on  and  all  others  off.  The  inconvenience  which  he  may 
suffer  is,  not  that  others  acquire  any  right  to  his  property, 
but  that  they  are  not  compelled  to  confine  their  animals  upon 
their  own,  and  that  he  is  deprived  of  the  right  to  sue  for 
damages  for  trespass  upon  his  uninclosed  lands.  Griffin 
V.  Martin,  7  Barb.  297 ;  Hardenburgh  v.  Lochwood,  25  Barb. 
9.  Laws  of  similar  import  have  existed  in  this  State  for 
more  than  half  a  century,  and  although  the  reasons  for  their 
continuance  may  have  measurably  ceased,  the  policy  of  con- 
tinuing the  law  is  for  the  Legislature  and  not  the  courts. 

The  remaining  question  is,  was  it  competent  for  the  board 
of  commissioners  in  1883,  to  repeal  the  order  adopted  by 
their  predecessors  in  1853?  That  it  was,  we  think  there  can 
be  no  doubt.  Regulations  which  may  have  been  suited  to 
the  condition  of  society  in  1853  may,  in  the  progress  of 
thirty  years,  have  become  entirely  unsuited  to  the  istate  of 
things  then  existing.  It  would  hardly  do  to  suppose  that 
the  Legislature  did  not  anticipate  the  progress  of  events. 

Under  section  10  of  article  6  of  the  Constitution,  it  was 
competent  for  the  General  Assembly  to  confer  upon  the  boards 
doing  cpunty  business  powers  of  a  local  administrative  char- 
acter. Pursuant  to  this  provision,  the  Legislature,  by  the 
act  approved  May  31st,  1852,  conferred  upon  the  boards  of 
commissioners  the  power,  and  made  it  their  duty,  by  order  or 
ordinance,  to  direct  what  kind  of  animals  might  be  allowed 
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to  run  at  large  within  the  bounds  of  the  respective  townships. 
This  power  was  administrative  in  its  character^  and  was  sub- 
ject to  be  exercised^  according  to  the  discretion  of  the  boards 
of  its  own  motion.  The  time  and  manner  of  its  exercise  were 
left  to  their  own  judgment,  and  there  is  in  the  act  itself  no 
restriction  or  limitation  upon  their  power  to  change,  modify 
or  repeal  an  order  when  once  made.  If  any  restriction  upon 
their  power  in  that  regard  exists,  it  must  be  found  in  the  gen- 
eral rules  of  law  which  regulate  the  power  of  similar  bodies, 
when  exercisiiig  analogous  duties. 

The  general  rule  is  that  the  power  to  pass  by-laws,  ordi- 
nances, or  regulations  affecting  the  government  of  a  munici- 
pal corporation  carries  with  it  by  implication  the  power  to 
modify  or  repeal  such  by-laws,  ordinances  and  regulations 
unless  the  power  is  restricted  in  the  law  conferring  the  right. 

The  limitation  to  which  this  power  is  subject  is  that  the  re- 
peal or  change  can  not  be  made  so  as  to  affect  any  vested  right 
lawfully  acquired  under  an  ordinance  or  regulation  lawfully 
adopted.  1  Dillon  Mun.  Corp.,  section  314;  Oityof  Kansas 
V.  WhUe,  69  Mo.  26. 

In  Rex  V.  Ashwell,  12  East,  22,  it  was  said  by  Bayley, 
J. :  *' And  this  by-law  only  operates  upon  the  body  at  large  so 
long  as  they  "  (the  aldermen)  "  think  fit  to  continue  it :  it  is 
liable  to  be  reconsidered  by  them  at  all  times  :  it  only  binds 
their  successors  so  long  as  their  successors  choose  to  be  bound 
by  it:  for  the  same  body  that  made  the  by-law  may  re- 
peal it." 

It  can  not  be  necessary  to  elaborate  or  fortify  this  propo- 
sition further ;  that  this  is  the  general  rule  can  not  be  doubted. 
Is  it  applicable  to  orders  or  regulations  adopted  by  county 
commissioners  when  acting  in  an  administrative  or  qium  leg- 
islative capacity? 

The  authorities  relied  on  as  denying  this  power  are  cases 
in  which  the  action  of  the  board  was  either  judicial  in  its 
nature,  or  where  some  special  statutory  power  was  exerted, 
the  time  and  mode  of  its  execution  being  prescribed  bystat- 
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ute.  Where  the  board  exercises  a  power  judicial  in  its  char- 
acter^ and  individual  rights  become  vested  or  affected  as  a  re- 
sult of  its  action^  or  where  an  appeal  is  allowed,  it  can  not 
«et  aside  or  annul  its  action  unless  authorized  to  do  so  by  ex- 
press statute.  Where,  however,  it  exercises  functions  which 
are  administrative  or  ministerial  in  their  nature,  and  which 
pertain  to  the  ordinary  county  business,  and  the  exercise  of 
such  functions  is  not  restricted  as  to  time  or  manner,  it  is  by 
implication  invested  with  the  ordinary  attributes  of  other 
similar  bodies,  and  may  in  like  cases  modify  or  re^al  its  ac- 
tion. Having  been  invested  with  the  power  to  pass  orders  or 
regulations  in  respect  of  the  running  at  large  of  animals,  such 
power  is  continning,  and  is  not  exhausted  by  being  exercised 
once.     Goszler  v.  Corporation  of  Oeorgetown,  6  Wheat.  591. 

One  board  of  commissioners  by  the  exercise  of  this  func- 
tion could  not  deprive  its  successors  from  exercising  it  again 
and  again,  as  often  as  the  public  interest  might  demand.  East 
Hartford  v.  Hartford  Bridge  Co,,  6  How.  511,  534. 

The  judgment  of  the  circuit  court  is  reversed,  with  costs, 
with  directions  to  the  court  below  to  enter  judgment  on  the 
agreed  statement  of  facts  in  accordance  with  this  opinion. 

Filed  Oct  14, 1885. 


No.  12,252. 

WlI^ON  ET  AL.  V.  GaLEY,  GuARDIAN.  }Jg  -jj' 

lo2   886 

Pleading. — Demmrer  for  Fifih  Oatue  OaUs  in  Question  Sfiifficiency  oj  Facts 
and  Right  (^Action  in  Plaint^, — A  demnrrer  to  a  complaint  for  the  fifth 
ststatovy  cause  (section  389,  R.  S.  1881,)  calls  in  Question  not  only  the 
sufficiency  of  facts  stated  to  constitute  a  cause  of  action,  but  also  a 
caose  or  right  of  action  which  the  plaintiff' in  bis  own  name  may  sue 
upon  and  enforce. 

OuARDiAN  AND  Ward.— 4c(«m  for  Woste  Must  be  Brought  by  Ward  and  not 
by  Ouardian. — Under  section  287,  R.  S.  1881,  which  provides  that  '^A 
person  seized  of  an  estate  in  remainder  or  reversion  may  maintain  an 
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action  for  waste  or  trespass,  for  injury  to  the  inheritance,  notwithstand- 
ing  an  intervening  estate  for  life  or  years,"  a  guardian  can  not  main- 
tain such  action  for  hb  ward,  but  it  must  be  brought  by  the  ward  in 
his  own  name,  by  next  friend,  as  provided  by  sections  255  and  256,  R. 
a  1881. 

From  the  Montgomery  Circuit  Court. 

E.  C.  Snyder  and  jR.  J,  Greene,  for  appellants. 
O.  W.  Pauly  J.  E.  Humphries,  W.  W.  Thornton  and  \K 
Reeves,  for  appellees. 

HowK,  J. — This  was  a  suit  by  the  appellee,  as  guardian 
of  certain  minors,  against  the  appellants,  in  a  complaint  of 
two  paragraphs.  The  object  of  the  suit  was  to  recover  dam- 
ages for  waste  alleged  to  have  been  committed,  and  to  enjoin 
the  commission  of  further  waste  by  the  appellant  Sophia  B. 
Wilson,  as  tenant  for  life,  and  her  husband,  on  certain  real 
estate  owned  in  fee  by  appellee's  wards,  in  Montgomery 
county.  The  cause  was  put  at  issue  and  tried  by  the  court, 
and  a  finding  was  made  for  appellee,  guardian  as  aforesaid, 
assessing  his  damages  in  the  sum  of  $75.  Over  appellants' 
motions  for  a  new  trial  and  in  arrest,  the  court  rendered  judg- 
ment on  its  finding  as  prayed  for  in  appellee's  complaint. 

A  nuitiber  of  errors  are  assigned  by  appellants,  in  this 
court,  but  those  chiefly  relied  upon  by  their  counsel,  in  ar- 
gument, are  the  overruling  of  their  demurrers  to  each  para- 
graph of  appellee's  complaint.  The  evidence  is  not  in  the 
recori. 

In  the  first  paragraph  of  his  complaint,  the  appellee  al- 
leged that  his  wards  were  the  owners  of  certain  real  estate, 
particularly  described,  wherein  the  appellant  Sophia  B.  Wil- 
son had  a  life-est^tte  for  and  during  her  own  life,  and  then 
had  possession  thereof  as  such  life-tenant ;  that,  in  disregard 
of  the  rights  of  appellee's  wards,  appellant  Sophia  B.  Wilson 
had  unlawfully  cut  down  nine  "large,  good,  sound  and  val- 
uable oak  trees,  of  so\ind,  good  and  valuable  timber,"  and 
had  cut  up  "  nine  fallen  but  sound,  good,  large  and  valuable 
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timber  oak  trees,"  and  had  converted  "  said  oak  trees  into 
staves  and  heading  material/'  and  had  sold  and  converted 
the  same  to  her  own  use  and  benefit;  that  such  trees  and  the 
timber  thereof  were  in  no  wise  needed  for  the  improvement 
of  such  real  estate,  nor  were  they  so  used ;  nor  were  they 
needed  or  used  for  firewood  or  for  repairing  the  buildings  on 
such  land ;  nor  had  they,  in  any  manner  whatever,  become 
decayed,  nor  were  they  decaying;  and  that  such  trees  were 
each  of  the  value  of  $35. 

The  appellee  further  averred,  that  appellant  Sophia  B, 
Wilson  had  sold  certain  other  large  and  valuable  oak  trees, 
of  good  and  valuable  timber  (the  number  and  value  of  which 
appellee  could  not  give),  off  of  such  real  estate,  and  was  then 
threatening  to  cut  down  such  trees  and  haul  them  away  and 
dispose  of  the  timber  thereof;  that,  in  all  such  transactions, 
the  appellant  Michael  Wilson  had  counselled,  aided  and 
abetted  his  wife  and  co-appellant,  and  assisted  her  in  cutting 
down  such  trees,  and  had  received  part  of  the  proceeds  of 
the  sale  thereof,  and  was  then  threatening  with  her  to  aid 
and  assist  her  in  cutting  down  such  other  trees  so  sold  by 
her.     Wherefore,  etc. 

The  second  paragraph  does  not  differ  materially,  in  its 
averments,  from  the  first  paragraph  of  complaint,  except  in 
this,  that  the  second  paragraph  is  more  specific  in  its  state- 
ment of  facts  than  the  first  paragraph  of  complaint. 

In  their  brief  of  this  cause,  the  appellants'  learned  jcoun- 
sel  object  to  the  sufficiency  of  the  first  paragraph  of  com- 
plaint, upon  the  following  grounds : 

1.  It  does  not  allege  damage  to  an  estate  which  appellee 
holds. 

2.  It  does  not  state  where  the  damage  is. 

3.  It  does  not  allege  that  the  trees  which  were  cui;  were 
cut  from  land  in  which  appellee  had  any  estate. 

4.  It  does  not  allege  that  the  damage  complained  of  was 
on  account  of  the  action  of  the  appellants. 

Appellants'  counsel  also  urge  the  same  objections,  with  the 
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exception  of  the  third  one,  to  the  sufficiency  of  the  second 
paragraph  of  complaint. 

In  Pence  v.  Aughey  101  Ind.  317,  it  was  held  by  this  court, 
and  correctly  so,  we  think,  that  a  demurrer  to  a  complaint 
for  the  fifth  statutory  cause  of  demurrer  (section  339,  R.  S. 
1881,)  calls  in  question  not  only  the  sufficiency  of  the  facta 
stated  in  the  complaint  to  constitute  a  cause  of  action,  but 
also  a  cause  or  right  of  action  which  the  plaintiff,  in  his  own 
name  may  sue  upon  and  enforce.  In  section  287,  R.  S.  1881, 
in  force  since  September  19th,  1881,  it  is  provided  as  follows : 
"A  person  seized  of  an  estate  in  remainder  or  reversion  may 
maintain  an  action  for  waste  or  trespass,  for  injury  to  the  in- 
heritance, notwithstanding  an  intervening  estate  for  life  or 
years.''  This  section  of  the  statute  seems  to  have  been  en- 
acted for  the  first  time,  in  this  State,  in  the  civil  code  of  1881, 
no  similar  section  being  found  in  the  civil  code  of  1852,  nor 
in  any  other  statute  of  this  State  so  far  as  we  are  advised. 
Yet,  it  has  always  been  the  law  in  this  State,  that  the  owner 
in  fee  simple  of  real  property,  in  remainder  or  reversion, 
might  recover  of  the  life-tenant  or  tenant  for  years  damages 
for  waste  committed,  or  might  upon  a  proper  showing  enjoin 
the  commission  of  further  waste.  Dawson  v.  Cqffmany  28 
Ind.  220;  Miller  v.  Shields,  55  Ind.  71 ;  Robertson  v.  Mead- 
orsy  73  Ind.  43. 

Recurring  to  section  287,  above  quoted,  it  will  be  seen  that, 
in  language  too  plain  for  construction  or  to  be  misunderstood, 
it  gives  the  right  or  cause  of  action  for  waste  or  trespass,  for 
injury  to  the  inheritance,  to  the  person  seized  of  the  estate  in 
remainder  or  reversion.  It  was  not  alleged  by  the  appellee 
Galey,  in  either  paragraph  of  his  complaint,  that  he  was  seized 
of  any  estate  in  remainder  or  reversion,  or  otherwise,  in  the 
real  estate  whereof  the  appellant  Sophia  P.  Wilson  was  averred 
to  be  in  possession  as  tenant  for  her  own  life.  On  the  con- 
trary, the  appellee  alleged  that  Sophia  E.  Armstrong  and 
Emma  Armstrong,  who  were  minors,  and  of  whom  he  was 
the  legal  guardian  by  the  appointment  of  the  proper  court, 
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were  the  persons  seized  in  fee  simple  of  the  real  estate,  in  re- 
mainder or  reversion,  whereof  the  appellant  Sophia  P.  Wil- 
son had  possession  as  the  life  tenant  thereof  for  and  during 
her  own  life.  Under  the  allegations  of  each  paragraph  of  the 
complaint,  and  under  the  provisions  of  section  287,  above 
quoted,  we  are  of  opinion  that  the  appellee  Galey  had  no 
cause  of  action,  either  in  his  own  right  or  as  guardian,  against 
the  appellants,  or  either  of  them.  Upon  the  facts  stated  in 
each  paragraph  of  complaint,  the  right  or  cause  of  action,  if 
any,  against  the  appellants,  or  either  of  them,  is  shown  to  be 
in  Sophia  £.  Armstrong  and  Emma  Armstrong ;  and  they, 
in  their  own  proper  names,  by  their  next  friend,  are  author- 
ized by  the  statute  to  maintain  a  suit  upon  such  cause  of  ac- 
tion. 

In  section  255,  R.  S.  1881,  in  force  since  September  19th, 
1881,  it  is  provided  as  follows:  "When  an  infant  shall  have 
a  right  of  action,  such  infant  shall  be  entitled  to  bring  suit 
thereon,  and  the  same  shall  not  be  delayed  or  deferred  on  ac- 
count of  such  infant  not  being  of  full  age.''  The  next  sec- 
tion of  the  code  (section  256)  provides  for  the  appointment 
of  a  prochein  ami,  or  next  friend,  of  an  infant  sole  plaintiff, 
who  shall  be  responsible  for  costs.  It  will  be  seen  that  the 
code  contemplatt-s  and  provides  that  whenever  an  infant  has 
a  cause  of  action  he  shall  bring  suit  thereon  in  his  own  name, 
and  such  suit  shall  not  be  delayed  or  deferred  on  account  of 

• 

his  infancy.  This  is  the  general  rule.  An  exception  to  this 
rule  is  found  in  the  Jifth  clause  of  section  2521,  R.  S.  1881, 
in  force  since  May  6th,  1853,  defining  the  duties  of  the  guar- 
dian of  a  minor,  and  making  it  his  duty,  among  others,  to 
"  collect  all  debts  due  such  ward."  By  strong  implication, 
though  not  in  express  terms,  we  think  this  provision  of  the 
statute  authorizes  a  guardian,  if  necessary,  to  sue  in  his  own 
name  for  the  collection  of  a  debt  due  his  ward,  though  this 
point  we  need  not  and  do  not  decide.  This  exception  to  the 
general  rule,  however,  has  no  application  to  the  case  in  hand. 
For  the  reasons  heretofore  given  we  are  of  opinion  that 
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the  trial  court  erred  in  overruling  the  appellants'  demurrer  to 
each  paragraph  of  appellee's  complaint. 

The  judgment  is  reversed,  with  costs,  and  the  cause  is  re- 
manded, with  instrhctions  to  sustain  the  demurrer  to  each 
paragraph  of  the  complaint,  and  for  further  proceedings. 

Filed  Oct.  16,  1885. 
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No.  12,078. 

SiTMMfiBs  V.  The  Board  of  Commissioners  of  Daviess 

County. 

County  Commissioners. — Negligence,^ Physician  for  Poor.— Where  it  does 
not  appear  that  a'  board  of  commissioners  did  not  exercise  care  and  dil- 
igence in  the  selection  of  a  physician  for  the  poor,  there  can  be  no  neg- 
ligence. 

Same. — Governmental  Duties. — Principal  and  Agent. — Respondeat  Superior. — 
Where  the  duties  delegated  to  officers  elected  by  public  corporations  are 
political  or  governmental,  the  relation  of  principal  and  agent  does  not 
exist,  and  the  maxim  of  respondeat  superior  does  not  goyem. 

Same. — Police  Power. — Counties  are  instrumentalities  of  government,  and 
are  not  liable  for  injuries  caused  by  the  negligence  of  the  commissioners 
in  the  selection  of  an  unskilful  or  incompetent  physician  for  the  care  of 
the  poor. 

From  the  Daviess  Circuit  Court. 

J.  JET.  (yNeall  and  Z).  /.  Hefron,  for  appellant. 
J.  W.  Ogdon  and  M.  F.  Burke,  for  appellee. 

Elliott,  J. — The  appellant  alleges  in  her  complaint  that 
she  fell  and  broke  her  leg ;  that  she  was  poor  and  unable  to 
procure  a  surgeon  to  attend  her,  and  that  James  F.  Parks  was 
employed  by  the  county  to  give  medical  and  surgical  atten- 
tion to  those  who  were  too  poor  to  employ  physicians  and 
surgeons.  It  is  also  averred  "  that  James  F.  Parks,  at  the 
time  he  was  so  employed,  was  not  a  skilful  physician  having 
a  knowledge  of  surgery,  but,  on  the  contrary,  was  unskilful 
in  the  profession,  and  had  no  knowledge  of  surgery,  and  was 
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incompetent  to  intelligently  perform  the  duties  of  a  physician 
and  surgeon.''  It  is  further  alleged  that  Parks  was  called 
upon  to  attend  the  appellant,  and  that  his  want  of  knowledge 
and  lack  of  skill  were  such  that  he  so  unskilfully  and  im- 
properly treated  her  as  to  do  her  great  injury. 

If,  in  any  case,  a  recovery  could  be  had  against  the  county 
for  the  unskilful  and  improper  manner  in  which,  a  surgeon 
treated  an  injured  poor  person,  it  is  clear  that  there  can  be 
none  in  this,  for  it  does  not  appear  that  the  board  of  commis- 
sioners did  not  exercise  care  and  diligence  in  the  selection  of 
the  physician  for  the  poor.  Where  care  and  diligence  are  used 
in*the  selection  of  a  physician  the  officers  representing  the 
county  have  done  their  duty,  and  where  there  is  no  breach  of 
duty  .there  can  be  no  negligence.  Mere  errors  in  judgment 
do  not  constitute  negligence. 

We  put  our  decision  on  broader  grounds.  The  commis- 
sioners are  public  officers,  charged  with  the  performance  of 
public  duties,  and  in  the  performance  of  public  duties  they 
are  not  mere  agents.  It  is  true  that  officers  occupying  posi- 
tions similar  to  those  held  by  county  commissioners  are  often 
spoken  of  as  agents,  and,  in  some  cases,  it  is,  perhaps,  proper 
to  treat  them  as  agents.  But  even  when  such  officers  are  re- 
garded as  agents,  a  broad  and  important  difference  is  noted 
between  public  and  private  agents,  and  essentially  different 
rules  govern  the  two  classes.  Newman  v.  Sylvester,  42  Ind. 
106;  Axt\.  Jackson  School  2)>.,  SO  Ind.  101;  Reeve  School 
Tp.  V.  Dodson,  98  Ind.  497 ;  Union  School  Tp.  v.  First  NaiH 
Bank,  102  Ind.  464  ;  Platter  v.  Board,  etc.,  post,  p.  360. 

Where  the  duties  delegated  to  officers  elected  by  public 
corporations  are  political  or  governmental,  the  relation  of  prin- 
cipal and  agent  does  not  exist,  and  the  maxim  respondeat  super- 
ior does  not  govern.  This  rule  is  illustrated  in  many  cases.  In 
the  case  of  Ogg  v.  City  of  Lansing,  35  Iowa,  495  (14  Am.  R. 
499),  it  was  held  that  a  city  was  not  liable  for  the  negligence 
of  persons  placed  in  charge  of  a  small-pox  hospital  which  the 
city  had  established.     It  was  said  in  the  course  of  the  opinion 
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in  that  case,  that  ^*  It  is  impossible  to  conceive  of  the  endless 
complications  and  embarrassments  which  such  a  doctrine 
would  involve,  and  of  the  extent  to  which  the  public  interests 
would  thereby  suffer.  It  is  safe  to  assume  that  if  such  were 
recognized  as  the  law,  no  town  would  voluntarily  assume  cor- 
porate functions,  and  that  every  industrial  and  commercial 
interest  would  become  paralyzed." 

The  recent  case  of  Bryant  v.  Oity  of  St.  Paul,  21  Central 
L.  Jour.  33,  is  directly  in  point.  It  was  there  held  that  a 
city  was  not  liable  for  the  misfeasance  of  members  of  the 
board  of  health  selected  by  the  city.  Many  authorities  are 
cited  in  the  note  appended  to  that  case,  and  from  them  it  ap- 
pears that  the  doctrine  that  public  corporations,  to  whose  of-  . 
fleers  governmental  powers  are  delegated,  are  not  responsible 
for  the  negligence  of  their  officers  in  the  exercise  of  these 
governmental  powers.  This  doctrine  has  long  prevailed  in 
this  State.  Brinkmeyer  v.  CHty  of  Evansville,  29  Ind.  187; 
Robimon  v.  City  of  Evansville,  87  Ind.  334  (44  Am.  R.  770)  ; 
Faulkner  v.  Gty  of  Aurora^  85  Ind.  130  (44  Am.  R.  1); 
Oity  of  Lafayette  v.  Tiwberlake,  88  Ind.  330. 

We  have  many  cases  holding  that  counties,  townships  and 
cities  are  instrumentalities  of  government,  and  it  must,  there- 
fore, be  true  that  where  they  act  simply  as  the  local  govern- 
ment they  act  for  the  State.  As  the  State  is  not  liable  for 
the  acts  of  its  officers,  neither  can  the  public  corporations  be 
held  liable  for  the  acts  of  its  officers  in  the  exercise  of  polit- 
ical powers.  Robinson  v.  Schencky  102  Ind.  307  ;  Judice  v. 
City  of  Logansport,  101  Ind.  326 ;  Kistner  v.  City  of  Indi^ 
anapolisy  100  Ind.  210. 

There  is  no  more  reason  for  holding  counties  liable  for  the 
negligence  of  the  commissioners  in  the  exercise  of  the  gov- 
ernmental functions  delegated  to  them,  than  there  is  for  hold- 
ing cities  liable  for  the  acts  of  their  firemen  or  police  officers, 
or  for  holding  counties  and  townships  responsible  for  the  torta 
of  sheriffs  and  constables.  In  providing  for  the  care  of  the 
poor,  a  police  power  which  resides  primarily  in  the  sover- 


MAY  TERM,  1885.  265 

F17  ttai.  c.  LonisTille,  New  Albany  and  Chicago  Railway  Company. 

eignty  is  exercised,  and  neither  the  sovereign  nor  the  local 
governing  body  to  whom  such  a  power  is  delegated  is  respon- 
sible for  the  misfeasance  of  its  officers. 

Judgment  affirmed. 

Filed  Oct  14, 1885. 


Fry  et  al.  v.  Louisville,  New  Albany  and  Chicago 

Railway  Company. 

Railroad. — Bill  of  Lading. — Contract. — One  who  sues  upon  a  contract  con- 
tained in  a  bill  of  lading  must  recover,  if  at  all,  upon  that  contract. 

Same. — Oomnum  Carrier. — Shipment  at  Reduced  Bates, — Action  for  Overcharge. 
— Answer. — A  bill  of  lading  for  a  car  load  of  freight  from  Crawfords- 
▼ille,  Indiana,  to  Jamestown,  Dakota,  contained  a  guaranty  that  the 
rate  should  not  exceed  that  specified  in  the  bill,  but  it  was  stipulated 
that  the  rate  was  to  be  $120  per  car,  and  that  the  articles  shipped  were 
**  for  farm  purposes.''  At  the  place  of  destination,  which  was  on  a  con- 
Decting  railroad  owned  by  another  company,  the  latter  demanded,  and 
was  paid  under  protest,  $235  before  delivering  the  property  to  the  ship- 
per. To  a  complaint  against  the  contracting  company  on  the  contract, 
and  for  money  had  and  received,  to  recover  the  overcharge,  it  was  an- 
swered, that  by  an  arrangement  with  the  company  owning  the  connect- 
ing road,  the  latter  would  carry  freight  for  farm  purposes  at  the  reduced 
rate  given,  and  that  the  shipper  falsely  represented  the  property  to  be 
for  farm  purposes,  upon  discovering  which  fact  the  usual  rate  was 
charged. 

Heldj  that  the  answer  is  sufficient  on  demurrer. 

From  the  Montgomery  Circuit  Court. 

E.  C.  Snyder,  for  appellants. 
A.  D.  ThomaSy  for  appellee. 

ZoLLARS,  J. — Appellants  brought  this  action  to  recover 
from  appellee  the  amount  of  an  alleged  overcharge  on  freight. 

Their  case,  as  made  in  the  first  paragraph  of  the  complaint, 
is  as  follows :  They  delivered  to  appellee  for  shipment  one 
car  load  of  horses,  buggies  and  seed  oats.  Appellee  under- 
took and  agreed  in  writing  to  transport  and  carry,  and  cause 
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to  be  transported  and  carried,  said  car  load  of  horses,  bug- 
gies and  seed  oats  from  Crawfordsville,  Indiana,  to  James- 
town, Dakota,  for  the  sum  of  $120,  and,  as  evidence  of  that 
agreement,  delivered  to  appellants  a  receipt  and  contract  in 
writing,  which  is  set  out  in  full  as  a  part  of  this  paragraph 
of  complaint.  The  contract  thus  set  out  is  what  is  com- 
monly known  as  a  bill  of  lading.  The  stipulations  in  the 
bill  of  importance  here  are,  that  the  transportation  was  to 
be  made  upon  the  terms  and  conditions  contained  in  the  bill, 
and  a  guaranty  that  the  rate  of  freight  for  the  trdnsporta- 
tion  should  not  exceed  the  rates  specified  in  the  bill.  Un- 
der the  head  of  "  Marks  and  Consignees  "  is  the  following : 
''This  bill  of  lading  is  from  Crawfordsville,  Indiana,  to 
Jamestown,  Dakota.  The  rate  of  freight  to  be  |120  per 
car.*'  Under  the  head  of  "  Description  of  Articles "  is  the 
following:  "  1  car  horses,  buggies,  O.  K.  and  seed  oats.  *  * 
For  farm  purposes.  Pass  man  in  charge.  This  car  to  go 
through."  Written  across  the  bill  of  lading  is  the  following : 
*'  Read  this  contract."  The  horses,  buggies  and  seed  oats  were 
safely  transported  to  the  place  of  destination  over  appellee's 
road  and  connecting  road.  At  the  place  of  destination,  appel- 
lants presented  the  bill  of  lading  and  demanded  of  the  rail- 
road company  in  charge,  the  horses,  buggies  and  seed  oats, 
at  the  same  time  tendering  $120,  the  stipulated  amount  of 
freight.  This  the  company  refused  and  demanded  $235, 
which  appellants  were  compelled  to  pay  in  order  to  get  their 
property,  and  which  they  did  pay  under  protest.  To  recover 
back  the  difference  between  this  amount  and  the  amount 
agreed  upon,  this  action  was  brought. 

The  second  paragraph  of  the  complaint  is  for  money  had 
and  received.  The  ground  upon  which  the  demand  is  predi- 
cated is  not  specifically  stated. 

To  this  complaint,  appellee  filed  an  answer  in  one  para- 
graph. While  it  neither  expressly  admits  nor  denies  the 
averments  in  the  complaint,  it  is  in  the  nature  of  a  confes- 
sion and  avoidance.     The  substance  of  it  is,  that  appellee 
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had  an  arrangement  with  companies  owning  connecting  lines 
of  railroad,  under  which  they  would  receive  from  its  line  and 
forward  to  Jamestown,  Dakota,  at  reduced  rates,  all  freights 
that  were  being  forwarded  upon  through  contracts  "  for  farm 
purposes;"  that  said  companies,  owning  the  lines  over  which 
the  car  of  horses,  etc.,  was  transported,  would  have  carried 
it  for  such  a  sum ;  that  there  would  have  been  no  charge,  ad- 
ditional to  the  amount  atated  in  the  bill  of  lading,  had  the 
horses,  buggies  and  seed  oats  been,  in  fact,  for  farm  purposes ; 
that  appellants  represented  to  appellee's  agents,  at  the  time 
the  contract  of  shipment  was  niade,  that  the  horses,  etc., 
were  for  fitrm  purposes ;  that  the  representations  were  false, 
and  that  said  horses,  etc.,  were  not  shipped  "  for  farm  pur- 
poses,''  as  represented  by  appellants,  and  as  stipulated  in  the 
contract  sued  on ;  that  it  was  owing  to  the  discovery  of  the 
fact  that  said  horses,  etc.,  were  not  forwarded  to  Dakota  for 
iarm  purposes,  that  the  additional  charge  was  made  for  car- 
rying them,  and  that  the  additional  charge,  together  with  the 
$120  agreed  upon,  was  only  the  usual  price  for  that  class  of 
freight  from  Crawfordsville  to  Jamestown,  Dakota. 

The  overruling  of  a  demurrer  to  this  answer  is  the  assigned 
error  upon  which  appellants  rely  for  a  reversal  of  the  judgment. 

It  will  be  observed  that  it  is  alleged  in  the  first  paragraph 
of  the  complaint,  that  the  contract,  as  to  the  amount  to  be 
charged  and  paid  for  the  carriage,  was  reduced  to  writing. 
The  bill  of  lading  containing  that  contract  was  filed  with 
and  as  a  part  of  the  complaint.  The  contract  is  very  clearly 
a  contract  in  writing,  and  just  as  clearly  the  right  of  recov- 
ery under  the  first  paragraph  of  the  complaint,  if  there  is  a 
right  of  recovery,  rests  upon,  and  must  rest  upon  that  writ- 
ten contract.  Indianapolis,  etc,,  R,  R,  Co,  v.  Remmy,  13 
Ind.  618;  Hall  v.  Pennsylvania  Co,,  90  Ind.  459;  Bartldt 
V.  Pittsburgh,  etc,,  R.  W.  Co.,  94  Ind.  281. 

But  for  the  special  agreement  in  the  bill  of  lading  as  to  the 
amount  .to  be  paid  for  the  carriage,  appellants  would  be  un- 
conditionally bound  to  pay  the  customary  and  usual  charges 
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for  the  carriage  of  the  class  of  property  shipped  by  them. 
The  validity  of  that  contract  is  not  questioned  by  either  side. 
They  both  assert  its  validity ;  the  one  by  suing  upon  it,  and  the 
other  by  defending  under  it.  If,  then,  the  stipulation  as  to 
amount  to  be  charged  for  the  carriage  is  a  part  of  the  con- 
tract of  shipment  and  binding  upon  the  parties,  just  as  clearly 
the  stipulation  that  the  horses,  etc.,  were  for  farm  purposes^ 
is  also  a  part  of  the  contract  and  binding  upon  them.  There 
is  no  question  here  of  a  stipulation  being  inserted  in  a  bill 
of  lading  at  such  a  place,  or  in  such  a  manner,  as  to  escape 
the  ready  observation  of  or  to  mislead  the  shipper,  nor  of  a 
stipulation  being  so  written  that  it  can  not  be  read  or  un- 
derstood. Here,  the  stipulation  that  the  horses,  etc.,  were 
for  farm  purposes,  was  written  out  in  full,  and  for  aught  that 
appears,  plainly  written.  It  is  side  by  side  with  the  stipula- 
tion as  to  the  amount  to  be  charged  by  appellee,  and  paid  by 
appellants;  and  more  than  this,  the  stipulation  was  put  into 
the  contract  upon  the  representation  by  appellants  that  the 
horses,  etc.,  were  for  farm  purposes.  Appellants,  therefore, 
had  knowledge  of  the  stipulation,  both  from  the  bill  of  lad- 
ing and  their  own  representations.  Having  made  the  repre- 
sentations, that  the  horses,  etc.,  were  for  farm  purposes, 
it  could  not  be  reasonably  said  that  they  did  not  under- 
stand the  meaning  of  the  stipulation  in  the  bill  of  lading. 
The  bill  of  lading  was  and  is  the  written  contract  of  the  par- 
ties, and  by  its  terms  their  righ'ts  and  liabilities  must  be 
measured.  The  reasonable  interpretation  of  it  is,  that  the 
horses,  etc.,  were  being  shipped  to  Dakota  for  the  purpose  of 
being  there  used  for  farm  purposes.  This  is  the  substance 
of  the  representations  made  by  appellants.  The  substance 
of  the  answer  is,  that  appellee's  agents  so  understood  the  rep- 
resentations, and  that,  in  consideration  of  the  fact  that  the 
horses,  etc.,  were  to  be  so  used,  appellee  agreed  to  transport 
them  for  $120,  instead  of  $235,  the  usual  and  ordinary 
charges.  We  know  of  no  reason  why  the  railroad  company 
may  not  as  well  insist  upon  the  stipulation  that  the  horses* 
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etc.,  were  for  farm  purposes,  as  that  appellants  may  insist 
that  the  amount  to  be  charged  and  paid  for  the  carrii^e  shall 
be  (120  and  no  more. 

It  is  alleged  in  the  answer  that  the  representations  that  the 
horseSy  etc.,  were  for  farm  purposes,  were  false,  and  that  they 
were  not  being  shipped  to  Dakota  to  be  there  used  for  farm 
purposes.  This,  of  course,  the  demurrer  admits,  as  it  does  all 
other  facts  that  are  well  pleaded  in  the  answer. 

It  is  insisted  by  appellants'  counsel,  that  the  stipulation  in 
the  bill  of  lading,  that  the  horses,  etc.,  were  for  farm  pur- 
poses, was  and  is  a  condition  subsequent,  and  hence  could  not 
be  broken  until  ailer  delivery  of  the  horses,  etc.,  to  appel- 
lants, and  their  use  for  purposes  other  than  farm  purposes. 
This  might  be  granted  without  overthrowing  appellee's  de- 
fence. If,  in  advance  of  such  delivery,  appellants  had  de- 
clared that  they  would  not  use  the  horses,  etc.,  for  farm  pur- 
poses, nor  so  dispose  of  them  that  they  might  be  so  used,  it 
would  seem  to  be  clear  that  the  carrier  would  not  be  bound 
to  surrender  the  property  on  payment  of  the  reduced  freight, 
and  take  the  risk  of  thereafter  recovering  the  proper  and 
usual  rates.  It  is  averred  in  the  answer,  and  admitted  by  the 
demurrer,  a£(^already  stated,  that  the  property  was  not  being 
shipped  to  be  used  in  Dakota  for  fiirm  purposes.  For  aught 
that  appears,  that  fact  may  have  been  established  by  the  dec- 
larations or  other  acts  on  the  part  of  appellants.  However 
that  might  be,  the  demurrer  admits  it  to  be  a  fact  that  the 
property  was  not  being  shipped  for  the  purpose  of  being  used 
for  farm  purposes.  This  fact  being  admitted,  it  must  follow 
that  appellants  are  not  entitled  to  the  reduced  rate  stipulated 
in  the  bill  of  lading,  and  that  appellee  was  and  is  entitled  to 
charge  the  usual*  and  customary  rates.  We  think  it  clear, 
too,  that  the  answer  fully  meets  and  answers  the  second  par- 
agraph of  the  complaint.  All  of  the  facts  stated  in  the  an- 
swer are  applied  in  answer  to  the  second  paragraph  of  the 
complaint  by  the  averment,  "  that  the  second  paragraph  of 
said  complaint  for  money  had  and  received  is  for  the  same 
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alleged  overcharge  of  freight,  as  averred  in  the  first  para- 
graph of  said  complaint/'  We  conclude  that  the  answer  is 
suiScient  to  withstand  the  demurrer  directed  against  it,  and 
that  hence  the  judgment  must  be  affirmed.  The  answer, 
however,  is  by  no  means  a  model  plea,  and  is  evidently  not 
the  result  of  the  pleader's  best  efforts. 

Judgment  affirmed,  with  costs. 

FUed  Oct  16, 1885. 


.  No.  12,120. 
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142  6B7  Talmage  et  al.  v.  Bierhause  et  al. 

Set-Opp. — Demands  Must  he  Mutual. — Folding  by  Jury, — To  make  one  de- 
mand a  set-off  against  another,  both  must  mutually  exist  between  the 
same  parties ;  but  where  the  mutuality  is  disputed,  and  there  is  evidence 
from  which  the  jury  may  find  that  the  transactions  were  between  the 
same  parties,  its  finding  of  such  fact  will  not  be  disturbed. 

Pleading. — Defect  of  Parties  to  Answer. —  Waiver,— I^uetioe, — A  defect  of 
parties  to  an  answer  which  presents  a  set  off  or  other  claim  which  might 
constitute  an  independent  cause  of  action,  must  be  taken  by  demurrer 
when  apparent,  or  by  plea  when  not  apparent,  or  it  will  be  deemed 
waived. 

Principal  and  Agent. — Ageni^s  Authority  to  Warrant. — Presumption. — An 
agent,  upon  whom  general  authority  to  sell  is  conferred,  will  be  pre- 
sumed to  have  authority  to  warrant  unless  the  contrary  appears. 

Samjl— Sale  of  Commodity  not  I\'e8ent. — It  will  be  presumed,  in  the  absence 
of  a  showing  to  the  contrary,  that  a  warranty  is  not  an  unusual  incident 
to  a  sale  by  an  agent  for  a  dealer  in  a  commodity,  where  the  thing  sold 
is  not  present  and  subject  to  the  inspection  of  the  purchaser. 

Same. —  When  Principal  lAable  Nolmthstanding  Instructions  to  Agent — Though 
the  authority  of  the  agent  be  restricted  by  instructions  from  his  princi- 
pal, the  latter  will  be  bound  by  a  warranty  attending  a  sale  by  the  agent 
unless  the  purchaser  knew  of  such  restriction. 

From  the  Knox  Circuit  Court. 

W,  H.  De  Wolf  and  8.  N.  Chambers,  for  appellants. 
F.  W.  Viehe  and  M.  J.  Niblack,  for  appellees. 

Mitchell,  C.  J. — On  the  10th  day  of  June,  1882,  John 
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T.  Talmage  and  Daniel  Talmage,  trading  under  the  firm  name 
of  Dan  Talmage's  Sons,  in  the  city  of  New  York,  sold  and 
delivered  to  £.  Bierhause  &  Son,  in  Vincennes,  Indiana, 
twenty  bags  Rangoon  rice,  for  the  price  of  $242.80. 

To  a  complaint  on  the  account  for  goods  sold  and  deliv- 
ered, the  defendants  answered  specially  in  two  paragraphs,  in 
both  of  which  it  was  averred  that  on  the  24th  day  of  March, 
1882,  the  plaintiffs,  for  a  stipulated  price,  agreed  to  sell  and 
deliver  to  the  defendants  another  lot  of  rice,  which  was  to  be 
of  good  merchantable  quality ;  that  they  gualranteed  that  the 
rice  to  be  delivered  would  not  spoil,  nor  become  musty,  un- 
merchantable or  unfit  for  use,  before  the  end  of  the  summer 
then  next  ensuing,  if  kept  in  a  dry,  cool  place ;  that  in  pur^ 
suance  of  the  agreement  so  made,  the  plaintifis  delivered  the 
rice,  for  which  the  defendants,  upon  receipt  of  it,  paid  the 
stipulated  price.  It  is  averred  that  notwithstanding  the  rice 
was  kept  in  a  dry,  cool  place,  it  became  musty,  unmerchant- 
able and  unfit  for  use  before  the  end  of  the  summer,  to  the 
defendants'  damage  in  the  sum  of  four  hundred  dollars.  In 
addition  to  the  foregoing,  the  second  paragraph  contained  the 
averment  that  the  rice  which  had  been  purch&sed  and  paid  for 
was  not  of  good  merchantable  quality  when  delivered.  This 
paragraph  offered  to  set  off  so  much  of  the  damages  growing 
out  of  the  first  purchase  as  equalled  the  plaintiffs'  claim,  and 
prayed  judgment  for  the  excess. 

Separate  demurrers  were  overruled  to  the  answers,  and  upon 
issues  made  trial  was  had  by  a  jury,  resulting  in  a  verdict  for 
the  defendants  for  $110.80. 

The  only  assignment  of  error  discussed  by  appellants'  coun- 
sel is  that  which  brings  in  review  the  rulings  of  the  court  in 
overruling  a  motion  for  a  new  trial.  This  motion  assigned 
for  cause  that  the  verdict  was  contrary  to  law,  and  was  not 
supported  by  sufficient  evidence. 

The  evidence  is  in  the  record,  and  from  it  the  following 
fiicts  may  be  epitomized :  At  the  time  the  several  sales  were 
made  the  firm  of  Dan  Talmage's  Sons,  composed  of  the  in- 
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dividaals  first  above  mentioned^  was  doing  business  as  whole- 
sale rice  merchants  in  the  city  of  New  York.  The  same 
persons^  with  one  C.  J.  Huguenin,  composed  a  firm  trading 
as  wholesale  rice  merchants^  under  the  name  of  Dan  Talmage's 
Sons  &  Ck).,  in  Charleston^  South  Carolina.  The  order  for 
the  rice,  about  which  the  controversy  arose  in  this  case,  was 
taken  from  the  defendants,  who  are  wholesale  jobbers  in  Vin- 
cennes,  by  one  John  S.  Talmage,  a  travelling  salesman  em- 
ployed by  the  New  York  house,  but  who  also  habitually  took 
orders  for  the  house  in  Charleston.  All  orders  taken  by  him 
were  sent  to  the  New  York  house.  It  appeared  in  evidence 
that  the  defendants  had  frequently  dealt  with  the  New  York 
house  before,  and  it  did  not  appear  that  they  knew  of  the 
Charleston  firm,  or,  if  they  did,  that  it  was  difierently  con- 
stituted from  that  in  New  York,  although  they  were  told  at 
the  time  the  order  was  given,  which  embraced  both  foreign 
and  domestic  rice,  that  the  domestic  rice  would  come  from 
Charleston^  and  the  foreign  rice  from  New  York.  At  the  time 
the  order  was  taken,  the  plaintiffs'  salesman  entered  in  the 
defendants'  memorandum  book  of  orders  the  following :  "  Dan 
Talmage's  Sons  &  Co.,  50  bbls.  R.rice,  6^,10  bgs.  Rangoon, 
5 J."  It  does  not  appear  directly  who  forwarded  this  order 
to  the  Charleston  house,  but  it  may  be  inferred  from  the  fact 
that  the  travelling  salesman  testified  that  he  forwarded  all 
orders  taken  by  him  to  the  New  York  house,  that  it  was  foN 
warded  from  the  New  York  to  the  Charleston  house.  The 
foreign  rice  was  forwarded  from  New  York  and  the  domestic, 
about' which  the  controversy  arose,  from  Charleston.  The 
New  York  firm  drew  two  separate  drafts,  and  received  pay- 
ment for  both  shipments.  The  New  York  firm  claims  to  have 
collected  the  Charleston  shipment  as  agents  for  the  Charles- 
ton firm.  At  the  time  the  order  was  given,  the  evidence  tends 
to  show  that  one  of  the  defendants  inquired  of  the  plaintiffs' 
salesman  whether  his  rice  would  keep.  He  replied  that  "  he 
would  guarantee  it  to  keep  all  summer  if  kept  in  a  dry,  cool 
place."     The  rice  was  received  at  Vincennes  some  time  dur- 


MAY  TERM,  1885.  273 


Talmage  el  at.  t.  Bierhaiiae  et  at. 


ing  the  month  of  April,  1882.  One  barrel  of  it  was  examined 
casually  on  its  arrival,  and  seemed  to  be  all  right,  and  ac- 
cording to  the  sample  exhibited  at  the  time  of  the  Lh  The 
whole  was  put  in  a  dry,  cool  place,  and  not  fiirther  examined 
until  some  time  in  July  following,  when  it  was  found  to  be 
jnusty  and  damaged. 

There  was  evidence  tending  to  show  that  the  rice  was  of 
merchantable  quality  when  delivered  at  Charleston.  Further 
than  as  above  stated,  there  was  no  testimony  relating  to  its 
condition  or  quality  when  received  at  Vincennes. 

It  is  contended  by  the  appellant,  that  because  thi  rice,  which 
w^  guaranteed  to  keep  daring  the  summer,  was  sold  to  the 
defendants  by  the  Charieston  firm,  which  was  composed  of 
one  member  different  from  that  in  New  York,  from  whom 
the  nee  for  the  price  of  which  suit  was  brought  was  received 
the  claim  for  damages  growing  out  of  the  sale  of  the  one 
can  not  be  set  off  against  the  price  of  the  other. 

While  it  is  true,  that  in  order  to  make  one  demand  a  set- 
off against  another,  both  must  mutually  exist  between  tho 
same  parties,  there  is  nevertheless  evidence  in  this  case  from 
which  the  jury  may  have  founfl  that  both  transactions  were 
had  with  the  New  York  firm.   Confessedly,  the  order  for  the 
rice  which  became  unmerchantable  was  taken  by  the  plain- 
tiflfe'  agent,  together  with  an  order  for  some  foreign  rice,  and 
the  inference  is  that  the  whole  order  was  sent  by  him  to  the 
New  York  house,  to  which  payment  was  made  for  the  whole 
Under  the  circumstances,  the  whole  transaction  could  as  well 
have  been  regarded  as  having  occurred  with  the  New  York 
firm,  as  part  with  it  and  part  with  the  Charieston  firm  and 
as  the  jury  found  that  it  was  all  with  the  plaintiffs,  we  can  not 
ay  there  was  no  evidence  t»  support  the  finding.    Moreover 
tibe  question  of  parties  is  not  properly  raised  in  the  record' 
The  first  and  second  paragraphs  of  the  defendants'  answer 
set  up  that  the  unmerchantable  rice  was  purchased  from  the 
plaintiffs.     Each  presented  a  claim  by  way  of  set-off  for 
Vol/.  103. — 18 
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damages.  It  is  conceded  that  the  plaintiffs  who  composed 
the  New  York  firm  were  also  members  of  the  firm  doing 
business  in  Charleston. 

The  replication  simply  denied  the  averments  contained  in 
the  answer,  without  taking  objection  or  presenting  any  ques- 
tion as  to  a  defect  of  parties.  In  this  state  of  the  record 
the  question  of  a  defect  of  parties  must  be  deemed  waived. 
Cleavelandv.  Vajen,  76  Ind.  146;  Thomas  v.  Wood,  61  Ind» 
132;  Akerly  v.  VilaSy  21  Wis.  377,  ibid.  88.  The  same  rule 
is  applicable  to  an  answer  which  presents  a  set-off  or  other 
claim  which  might  constitute  an  independent  cause  of  action 
that  applies  to  a  complaint.  If  a  defect  of  parties  is  ap-^ 
parent  on  its  face,  objection  may  be  taken  by  demurrer.  If 
not  so  apparent,  it  must  be  taken  by  plea. 

It  is  next  contended  that  the  evidence  fails  to  show  that 
the  salesman  had  authority  to  make  the  guaranty  which  the 
defendants  claimed  was  made. 

The  inference  to  be  drawn  from  the  argument  of  counsel 
is,  that  it  was  incumbent  on  the  defendants  to  prove  affirm- 
atively, either  that  express  authority  to  that  end  had  been 
conferred,  or  that  such  sales  ite  usually  attended  with  war- 
ranties.  It  may  be  said  that  the  position  contended  for  has 
the  support  of  authority,  but  the  authorities  supporting  it  are, 
in  the  main,  cases  which  involved  an  agency  to  do  a  single  act, 
as  the  sale  of  some  article  by  an  agent  in  whose  hands  the 
particular  article  was  placed  for  sale.  Andrews  v.  Kneeland, 
6  Cow.  354;  Smith  v.  Tracy,  36  N.  Y.  79 ;  Oooley  v.  Perriiie, 
41  N.  J.  L.  322 ;  Brady  v.  Todd,  9  C.  B.  (N.  S.)  592. 

We  think  the  rule  generally  prevailing  is,  that  an  agent 
upon  whom  general  authority  to  sell  is  conferred  will  be  pre- 
sumed to  have  authority  to  warrant,  unless  the  contrary  ap-^ 
pears.  Authority  to  sell  generally,  without  any  restrictions^ 
carries  with  it  prima  facie  authority  to  do  any  act  or  make 
any  declaration  in  regard  to  the  subject-matter  of  the  sale 
necessary  to  consummate  the  contract  and  usually  incident 
thereto,  and  until  the  contrary  is  made  to  appear,  it  will  be 
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presumed  that  a  warranty  is  not  an  unusual  incident  to  a  sale 
by  an  agent  for  a  dealer  in  a  commodity  or  article^  where  the 
thing  sold  is  not  present  and  subject  to  the  inspection  of  the 
purchaser.  Ahem  v.  Goodspeed,  72  N.  Y.  108 ;  Sturgia  v. 
N.  J.  Steamboat  Co.,  62  JN.  Y.  625 ;  Nelson  v.  Oomng,  6  Hill, 
336 ;  Schuehardt  v.  Aliens,  1  Wall.  359 ;  Boothby  v.  Scales, 
27  Wis.  626;  Howard  v.  Sheward,  L.  R.,  2  C.  P.  148; 
Deming  v.  Chase,  48  Vt.  382.    • 

In  all  such  cases,  even  though  the  authority  of  the  agent  is 
restricted  by  instructions  from  his  principal,  he  will  be  bound 
by  a  warranty  attending  a  sale  made  by  the  agent,  unless  the 
purchaser  knew  of  the  restriction.  Murray  v.  Brooks,  41 
Iowa,  45. 

It  may  be  proper  to  state  that  no  question  is  made  as  to 
whether  or  not  the  statement  made  by  the  salesman,  to  the 
efiect  that  the  rice  would  keep  all  summer,  if  kept  in  a  cool 
place,  constituted  a  warranty  or  not.  This  is  tacitly  assumed 
on  both  sides.     We  decide  nothing  upon  that  point. 

Judgment  affirmed,  with  costs. 

Filed  Oct.  13, 1885. 
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Phillips  v.  Thorne. 

Supreme  Ooitrt. —  Weight  tf  E&idenee. — The  Supreme  Court  will  not  dis- 
turb a  yerdict  on  the  weight  or  preponderance  of  the  evidence. 

£vii>EKCE. — Harmless  Error» — Braetice, — The  subsequent  offer  by  the  trial 
court  to  admit  excluded  evidence,  made  while  the  parties  and  their  wit- 
nesses were  present  in  court  and  before  argument,  which  offer  was  de- 
clined, will  make  the  error,  if  any,  in  the  exclusion  of  such  evidence,  a 
harmless  one. 

iNSTRUonoira  to  Jury. — DiacreHon  of  OourL — I\ucHoe. — At  the  close  of  the 
evidence,  and  before  argument,  the  granting  of  time  to  prepare  special 
instructions  to  the  jury  is  a  matter  in  the  sound  discretion  of  the  trial 
court,  and  unless  the  record  affirmatively  shows  an  abuse  of  such  dis- 
cretion, the  Supreme  Court  will  not  review  the  ruling  of  the  trial  court. 

From  the  Delaware  Circuit  Court. 
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B.  S,  Oregory,  A.  C  Silverburg,  J,  Brown  and  W.A,  Broum, 
for  appellant. 
J,  M.  Broum  and  12.  Warnery  for  appellee. 

HowK,  J. — In  this  case  the  appellee,  Thorne,  sued  the  ap 
pellant,  Phillips,  to  recover  damages  for  false  imprisonment. 
The  cause  was  put  at  issue  and  tried  by  a  jury,  and  a  verdict 
was  returned  for  the  appellee,  assessing  his  damages  at  one 
hundred  dollars.  The  court  rendered  judgment  on  the  verdict. 

The  only  error  assigned  by  the  appellant  is  the  overruling 
of  his  motion  for  a  new  trial. 

Appellant's  counsel  first  insist  that  the  verdict  was  not  sus- 
tained by  sufficient  evidence  and  was  contrary  to  law.  The 
facts  upon  which  appellee  based  his  suit  occurred  in  Henry 
county,  where  this  action  was  commenced.  There  was  evi- 
dence before  the  court  and  jury  which  tended  to  prove  that  in 
the  summer  of  1879  the  appellee  was  required  by  a  justice  of 
the  peace  of  Henry  county  to  find  bail,  in  the  sum  of  $100, 
for  his  appearance  at  the  next  term  of  the  Henry  Circuit 
Court,  and  that,  having  failed  so  to  do,  he  was  "  turned  over 
to  a  man  named  Adams,''  who  resided  in  Rush  county,  Indi- 
ana, by  the  justice,  to  be  taken  to  the  county  jail  for  confine- 
ment therein ;  that  on  the  next  day,  Sunday,  the  man  named 
Adams  took  the  appellee,  with  the  mittimus  issued  by  the  jus- 
tice, and  delivered  them  to  the  appellant,  at  or  near  the  town 
of  Lewisville,  in  Henry  county,  nine  or  ten  miles  from  New- 
castle, the  county  seat ;  and  that  thereupon  the  appellant,  with- 
out any  pretence  or  color  of  legal  authority,  and  against  the 
will  of  the  appellee,  locked  him  up  in  what  is  called  the 
"  calaboose  "  of  the  town  of  Lewisville,  and  imprisoned  him 
there  through  Sunday  night  and  until  Monday  morning. 
These  were  the  material  facts  which  the  appellee's  evidence 
tended  to  establish. 

Of  course,  as  to  some  of  these  facts  there  was  conflicting 
evidence  introduced ;  but  the  questions  in  the  case  were  ques- 
tions of  fact,  and  for  the  jury,  and  they  had  the  right  to  be- 
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lieve  the  evidence  of  the  appellee  in  preference  to  that  of  the 
appellant.  Their  verdict  has  met  the  approval  of  the  able 
and  learned  judge  who  presided  at  the  trials  and^  in  such  a 
ease,  as  we  have  often  decided,  we  will  not  disturb  the  ver- 
dict upon  the  evidence  unless,  as  to  some  material  point  in  the 
case,  there  is  an  absolute  failure  of  evidence.  This  court  will 
not  weigh  the  evidence  nor  attempt  to  determine  its  prepon- 
derance. 

Appellant's  counsel  also  complain  of  the  action  of  the  court 
in  excluding  certain  evidence,  oflFered  in  his  behalf,  from  the 
consideration  of  the  jury.  Even  if  this  action  of  the  court 
were  erroneous,  a  point  we  need  not  decide,  the  record  shows 
that  the  court  afterwards,  and  before  the  commencement  of 
the  argument,  reconsidered  its  previous  action,  and,  while 
all  the  parties  and  their  witnesses  were  present  in  the  court- 
room, said  to  the  appellant  and  his  counsel  in  open  court  that 
they  might  then  go  on  and  give  the  evidence  and  testimony 
previously  excluded ;  and  that  the  appellant,  in  person  and 
by  his  counsel,  then  and  there  declined  so  to  do.  In  this  state 
of  the  record,  the  appellant  can  not  be  heard  in  this  court  to 
complain  of  such  action  of  the  trial  court  in  the  exclusion  of 
such  testimony  and  evidence  as  erroneous.  The  error  of  the 
court,  if  such  it  were,  was  made  harmless  to  the  appellant  by 
the  subsequent  action  of  the  court. 

It  is  shown  by  the  bill  of  exceptions  "  that  at  the  close  of 
the  evidence,  and  before  the  commencement  of  the  argument," 
the  appellant,  by  his  attorneys,  requested  the  court  to  give 
such  attorneys  time  to  prepare  special  instioictions  to  be  given 
by  the  court  in  the  cause,  which  request  the  court  refused  to 
grant,  and  the  appellant  at  the  time  excepted.  It  is  earnestly 
insisted  by  appellant's  counsel  that  this  action  or  ruling  of 
the  trial  court  was  erroneous.  In  the  fourth  clause  of  section 
633,  R.  S.  1881,  it  is  provided  as  follows:  ''Fourth.  When 
the  evidence  is  concluded,  and  either  party  desires  special  in- 
structions to  be  given  to  the  jury,  such  instructions  shall  be 
reduced  to  writing,  numbered  and  signed  by  the  party  or  his 
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attorney  asking  the  same^  and  delivered  to  the  court/'  Seo* 
tion  534^  R.  S.  1881,  contains  substantially  the  same  provi- 
sions, and  some  additional  ones  not  necessary  to  be  noticed 
here,  in  relation  to  special  instructions.  We  have  found  no 
statutory  provision,  however,  which  requires  the  trial  court, 
upon  the  conclusion  of  the  evidence,  and  before  the  com- 
mencement of  the  argument  to  the  jury,  to  grant  time  to  either 
party  to  reduce  his  special  instructions  to  writing  and  deliver 
them  to  the  court.  We  think,  therefore,  that  we  must  leave 
this  question  precisely  where  the  statute  leaves  it,  namely,  in 
the  sound  discretion  of  the  trial  court  in  each  particular  case, 
and  that,  unless  the  record  affirmatively  shows  an  abuse  of 
such  discretion,  "by  which  the  party  was  prevented  from 
baving  a  fair  trial,''  this  court  will  not,  and  ought  not  to,  re- 
view the  ruling  of  the  lower  court  on  that  question. 

In  the  case  in  hand,  the  record  not  only  fails  to  show  that 
the  trial  court  abused  its  discretion  in  refusing  to  give  appel- 
lant's attorneys  time  to  prepare  special  instructions  to  be  given 
in  the  cause,  but  the  action  or  ruling  of  the  court  in  refusing 
to  give  such  time  is  abundantly  justified,  if  justification  were 
necessary,  by  the  statements  of  the  court  in  the  bill,  of  excep- 
tions and  by  other  facts  elsewhere  appearing  in  the  record. 
It  is  hardly  necessary  for  us  to  set  out  in  this  opinion  these 
statements  and  facts ;  it  will  suffice  to  say  that  they  show  very 
clearly,  as  it  seems  to  us,  that  the  appellant  and  his  attorneys 
had  no  reasonable  excuse  for  their  fitilure  to  have  their  special 
instructions  prepared,  and  no  reasonable  ground  for  request- 
ing the  court  to  give  them  time  to  prepare  such  instructions. 

We  have  found  no  error  in  the  record  of  this  cause  which 
authorizes  or  requires  the  reversal  of  the  judgment. 

The  judgment  is  affirmed,  with  costs. 
FUed  Oct.  16, 1885. 
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Thomson  bt  al.  v.  The  Madison  Building  and  Aid  }^_^ 

Association. 

Pbomibboby  Note. — 2ltfe. — Pkading. — In  a  complaint  against  the  maker 
of  a  promissory  note,  it  is  sufficient  to  show  title  in  the  plaintiff,  and  this 
may  be  done  by  alleging  that  it  was  sold  and  assigned  to  him. 

Same. — Assignment  of  Note  Oarries  Mortgage, — Where  the  note  secured  by  a 
mortgage  is  assigned,  the  assignment  carries  the  mortgage. 

Same. — Assignment  in  Blank, — Evidence  of  Title, — The  assignment  of  a  prom- 
issory note  in  blank  is  sufficient  to  prove  title  in  the  holder. 

Same, —  Ultra  Vires, — Defence, — If  a  corporation  had  no  power  to  purchase 
a  note  and  mortgage  upon  which  it  brings  suit,  that  fact  should  be 
pleaded  as  a  defence. 

Mo&TOAQE. — Description, — The  office  of  a  description  is  to  furnish  means 
of  identification,  and  a  mortgage  which  does  this  is  in  that  respect  suf- 
ficient 

Pleading. —  Uncertainly. — Ih'o^stice, — The  remedy  for  uncertainty  in  a 
pleading  is  by  motion,  and  not  by  demurrer. 

Supreme  Court. — Joint  Assignment  0/  Error, — A  joint  assignment  of  error 
must  be  good  as  to  all  or  it  is  not  good  as  to  any. 

Same. — Objections  to  Emdence, — Practice, — Objections  to  evidence  which  are 
not  stated  in  the  bill  of  exceptions  can  not  be  considered  on  appeal. 

Same. — Motion  for  New  Trial.— A  party  can  not  by  statements  in  a  motion 
for  a  new  trial  get  evidence  or  objections  thereto  into  the  record. 

From  the  Jefferson  Circuit  Court. 

E,  G.  Leland  and  S.  E.  Leland,  for  appellants. 
W.  T.  Friedley,  C.  A.  Korbly  and  W.  0.  Ford,  for  ap- 
pellee. 

Elliott,  J. — The  first  paragraph  of  the  api)ellee*s  com- 
plaint declares  upon  a  note  and  mortgage  executed  by  the 
appellants  to  John  C  Smith. 

It  is  contended  that  this  paragraph  of  the  complaint  is  bad 
because  it  does  not  aver  that  the  note  and  mortgage  were  as- 
signed to  the  appellee.     This  position  is  not  tenable. 

Where  the  complaint  is  against  the  maker  of  a  note,  it  is 
sufficient  to  show  title  in  the  plaintiff,  and  this  may  be  done 
by  alleging  that  it  was  sold  and  assigned  to  him.  The  ap- 
pellants confuse  this  case  with  an  action  founded  upon  an 
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endorsement  brought  against  an  endorser;  whereas  the  two 
cases  are  essentially  different.  The  complaint  before  us  shows 
title  in  the  appellee.  Where  the  note  secured  by  a  mortgage 
is  assigned  the  assignment  carries  the  mortgage.  The  com- 
plaint does  show  that  copies  of  the  note  and  mortgage  are 
filed  as  exhibits. 

If  the  appellee  had  no  power  to  purchase  the  note  and  mort- 
gage sued  on,  that  fact  should  have  been  pleaded  as  a  defence. 
It  may  have  been  necessary  to  purchase  the  mortgage  in  order 
to  remove  a  lien  and  thus  protect  a  mortgage  taken  by  the 
association.  The  courts  can  not  presume  that  the  corporation 
did  an  illegal  thing. 

The  office  of  a  description  is  not  to  identify  the  property 
conveyed,  but  to  furnish  means  of  identification,  and  the 
mortgage  sued  on  does  this.  It  is,  therefore,  not  void  be- 
cause of  an  insufficient  description. 

The  second  paragraph  of  the  complaint  is  badly  drawn,  for 
its  averment  of  the  default  in  the  performance  of  the  con- 
ditions of  the  mortgage  is  uncertain,  but  the  remedy  for  un- 
certainty is  by  motion  and  not  by  demurrer. 

The  appellants  join  in  their  assignment  of  error,  and  un^ 
less  the  assignment  is  good  as  to  both  it  is  not  good  at  alL 
This  is  the  long  settled  rule  of  this  court.  Hinkle  v.  Shelley, 
100  Ind.  88,  and  authorities  cited;  Boyd  v.  Anderson^  102 
Ind.  217.  Under  this  assignment  the  appellant  Christina 
Thomson  can  not  avail  herself  of  a  ruling  upon  a  de- 
murrer to  her  separate  answer,  nor  can  she  avail  herself  of  a 
ruling  upon  a  separate  motion  for  a  new  trial. 

The  bill  of  exceptions  shows  that  the  written  assignment 
on  the  back  of  the  note  described  in  the  first  paragraph  of 
the  complaint  was  read  in  evidence.  Although  this  assign- 
ment was  in  blank  it  proved  title  in  the  appellee. 

We  are  unable  to  find  in  the  record  the  objections  to  the 
evidence  which  it  is  here  claimed  was  erroneously  admitted. 
It  is  well  settled  that  unless  objections  to  evidence  are  stated 
in  the  bill  of  exceptions,  they  can  not  be  considered  on  ap- 
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peal.  A  party  can  not  by  statements  made  in  his  motion  for 
a  new  trial  get  evidence  or  objections  stated  to  evidence  into 
the  record.  The  only  way  in  which  this  can  be  done  is  by  a 
bill  of  exceptions.  City  of  Delphi  v.  Loweryy  74  Ind.  520 
(39  Am.  R.  98). 

We  have  considered  all  of  the  questions  presented  by  the 
joint  assignment  of  errors,  and  this  is  all  we  can  do  under 
the  law. 

Judgment  affirmed. 

Filed  Oct.  15, 1885. 


No.  11,741.  t(W  m 

Funk  v.  Davis  et  al.  W^ 

Review  of  Judgment. — Amefnukd  Supersedes  Original  ChmplaitU. — It  is  not 
necessary,  in  a  complaint  to  review  ihe  proceedings  and  judgment  in  an 
action,  to  set  out  the  original  where  an  amended  complaint  was  filed 
therein. 

Same. — Record, — Practice, — No  more  of  the  record  of  the  case  to  be  re- 
viewed is  required  to  accompany  the  complaint  or  bill  for  review  than 
is  necessaty  to  present  the  question  upon  which  error  is  predicated. 

Same. — Demurrer, — A  complaint  properly  assigning  one  good  cause  for  re- 
view will  not  be  bad  because  others  are  not  well  assigned. 

Same. —  Will, — Mistake  in  Description  of  Land  Devised. — Evidence. — An  al- 
leged mistake  in  the  description  of  land  devised  can  not  be  corrected  by 
the  admission  of  extrinsic  evidence,  unless  the  language  of  the  will 
itself  furnishes  the  basis  of  the  correction;  and  where,  in  violation  of 
this  rule,  a  judgment  is  rendered  so  correcting  a  description  in  a  will,  a 
complaint  to  review  will  lie. 

Same. — Demtarer. — Where  a  complaint  to  review  a  judgment  does  not  show 
on  its  face  that  it  was  not  filed  within  a  year  from  its  rendition,  such 
defect  can  not  be  reached  by  demurrer. 

Practice. — Minors, — The  fact  that  a  complaint  fails  to  aver  that  some  of 
the  plaintiffs  are  minors,  suing  by  their  next  friend,  will  not  make  it  bad 
on  demurrer. 

■Same. — Caption  of  Complaint. — Naming  plaintiffs  in  the  caption  of  a  com- 
plaint as  minors  suing  by  next  friend  is  not  a  sufficient  averment  of 
minority. 

From  the  White  Circuit  Court. 
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Jf.  M.  Silly  T,  F.  Palmer  and  J.  H.  Wallace,  for  appellant. 
W.  E.  Uhl,  for  appellees. 

Mitchell,  C.  J. — So  iar  as  necessary  to  be  stated,  the 
iacts  disclosed  in  this  record  are  as  follows :  By  the  second 
clause  of  the  will  of  Isaac  Davis,  there  was  devised  to  Wil- 
liam Dayton  Funk  the  "  northwest  quarter  of  the  northwest 
quarter  of  section  twenty-seven  (27),  the  north  half  of  the 
southwest  quarter  of  the  northwest  quarter  of  said  section, 
and  the  south  half  of  the  northeast  quarter  of  the  southwest 
quarter  of  section  twenty-two  (22),  all  in  township  twenty- 
eight  (28)  north,  of  range  three  (3)  west."  The  will  bears 
date  the  29th  day  of  August,  1876.  The  testator  died  in  1878. 

On  the  20th  day  of  August,  1879,  William  D.  Funk  com- 
menced a  proceeding  in  the  White  Circuit  Court  to  correct 
an  alleged  mistake  in  the  description  of  the  land  devised  to 
him  by  the  foregoing  clause  in  the  will. 

It  was  averred  in  the  complaint  that,  at  the  time  the  will 
was  made,  the  testator  was  not  the  owner  of  the  land  de- 
scribed, lying  in  the  northwest  quarter  of  section  twenty- 
seven,  but  that,  instead,  the  land  owned  and  intended  to  be 
described  and  devised  to  him,  was  the  same  description  lying 
in  the  northeaM  quarter  of  the  section  mentioned ;  that  by 
mistake  the  testator  gave  to  the  draftsman  who  prepared  his 
will  the  words  northwest  when  he  meant  northeast.  The 
prayer  of  the  complaint  was  that  the  mistake  might  be  cor- 
rected, et>c. 

The  record  shows  that,  on  the  6th  day  of  November,  1879, 
an  amended  complaint  was  filed,  setting  up  substantially  the 
same  facts,  but  making  new  parties,  against  whom  process  of 
the  court  was  prayed.  Some  of  the  defendants  disclaimed 
any  interest  in  the  controversy ;  others  demurred  to  the  com- 
plaint for  want  of  suflBcient  facts,  and  still  others,  whose 
minority  was  suggested,  answered  in  denial  by  a  guardian  ad 
litem.  The  demurrer  to  the  complaint  was  overruled,  to 
which  ruling  an  exception  was  taken.     Upon  issues  made  the 
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cause  was  submitted  to  the  court,  and  on  the  30th  day  of 
January,  1880,  a  finding  was  made  and  decree  entered,  cor- 
recting the  alleged  mistake,  quieting  the  title  and  appointing 
a  commissioner  to  convey  as  prayed  in  the  complaint. 

After  the  decree  was  entered,  a  motion  for  a  new  trial  was 
made,  overruled  and  excepted  to,  and  this  was  followed  by  a 
motion  in  arrest,  which  was  also  overruled  and  excepted  to. 

On  the  2d  day  of  January,  1882,  a  complaint  to  review  the 
foregoing  proceedings  and  judgment,  for  error  of  law  ap- 
pearing therein,  was  filed  in  the  same  court.  Some  of  the 
complainants  are  described  in  the  caption  of  this  complaint 
as  adults,  and  others  as  minors,  the  minors  suing  by  their 
next  friend.  All  the  pleadings  and  proceedings  in  the  orig- 
inal case  are  set  out  except  the  original,  which  was  superseded 
by  an  amended  complaint. 

The  errors  assigned  in  the  complaint  for  review  are,  that 
the  complaint  did  not  state  iacts  sufiBcient  to  constitute  a 
cause  of  action ;  that  a  new  trial  ought  to  have  been  granted ; 
that  the  motion  in  arrest  of  judgment  should  have  been  sus- 
tained, and  that  the  court  erred  in  overruling  the  same. 

A  demurrer  was  overruled  to  this  complaint,  and  such 
further  proceedings  had  thereon  as  that  upon  issues  made  the 
court  found  in  favor  of  the  iniant  plaintiffs  and  against  those 
who  were  described  as  adults,  and  accordingly  judgment  was 
entered,  over  a  motion  for  a  new  trial,  reviewing  and  setting 
aside  the  original  judgment  as  to  the  infants,  and  further  ad- 
judging that  the  adult  plaintiffs  take  nothing  by  their  pro- 
ceeding. 

Subsequently,  a  demurrer  was  sustained  to  the  complaint  in 
the  original  case,  and,  the  plaintiff  failing  to  plead  further,  it 
was  adjudged  that  he  take  nothing  by  his  action. 

The  first  point  of  contention  by  counsel  for  the  appellant 
is,  that  the  complaint  for  review  was  not  sufficient,  because  it 
did  not  set  out  with  the  transcript  of  the  original  proceedings 
a  copy  of  the  first  complaint  filed.  The  record  shows  that 
an  amended  complaint  was  filed.     This  superseded,  as  an 
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amended  pleading  always  does,  the  original,  and  it  was,  there- 
fore, not  necessary  to  set  it  out. 

No  more  of  the  record  of  the  case  to  be  reviewed  is  re- 
quired to  accompany  the  complaint  or  bill  for  review  than  is 
necessary  to  present  the  question  upon  which  error  is  predi- 
cated.    Stevens  v.  City  of  Logansport,  76  Ind.  498. 

We  agree  with  counsel  that  a  complaint  for  review  which 
only  questions  one  of  several  paragraphs  of  the  complaint 
upon  which  the  judgment  sought  to  be  reviewed  rests,  is  not 
sufficient.  But  as  the  judgment  here  rests  wholly  on  the 
amended  complaint,  the  point  is  not  well  made. 

It  is  argued  further  that  the  complaint  is  bad,  because  the 
written  motion  for  a  new  trial,  showing  the  causes  assigned 
for  a  new  trial  of  the  original  cause,  does  not  appear  in  the 
proceedings  set  out  in  the  bill  for  review.  It  is  also  said  that 
the  record  shows  that  the  motion  in  arrest  of  judgment  in  that 
case  was  not  filed  until  after  the  judgment  was  rendered. 

We  think  the  points  thus  made  are  well  taken  so  far  as  re- 
spects the  errors  assigned  which  are  predicated  upon  these  mo- 
tions. But  it  does  not  follow  that  the  demurrer  to  the  bill 
for  review  should  have  been  sustained,  if  the  assignment  as  a 
cause  for  review  that  the  original  complaint  did  not  state  facts 
sufficient  was  well  made. 

This  assignment  brings  under  review  the  sufficiency  of  the 
complaint  upon  which  the  proceedings  and  judgment  sought 
to  be  reviewed  are  founded.  The  sufficiency  of  that  com- 
plaint depends  upon  whether  the  alleged  mistake  in  the  de- 
scription of  the  land  can  be  corrected  by  the  admission  of 
extrinsic  evidence,  for  the  purpose  of  showing  that  the  land 
described  in  the  will  was  not  that  intended. 

The  case  is  not  within  the  ruling  in  Cleveland  v.  Spilman, 
25  Ind.  95,  as  contended.  In  that  case  the  testator  devised 
his  real  estate  to  his  wife  by  the  following  description :  "  My 
land,  being  the  south  half  of  the  northeast  quarter,"  etc.  The 
land  owned  by  the  testator  was  in  the  nortkioestj  instead  of  the 
northeast  quarter,  as  written ;  and  it  was  held  that  it  was  com- 
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petcnt  to  show  what  land  was  intended.  In  that  case  language 
contained  in  the  will  itself  furnished  the  basis  for  the  correc- 
tion. The  words  "  my  land/'  as  was  said  in  Judy  v.  Gilberty  77 
Ind.  96  (40  Am.  R.  289),  "  were  of  themselves  sufficient  to 
carry  the  land  then  owned  by  the  testator.  The  attempt  to 
specifically  describe  the  land  did  not  make  nugatory  the  gen- 
eral description." 

In  the  case  before  us,  however,  there  is  nothing  in  the  will 
upon  which  to  predicate  a  construction  that  the  land  intended 
was  different  from  that  described.  If  the  land  intended  had 
been  identified  in  such  manner  as  that  some  language  con- 
tained in  the  will,  affording  a  general  description  of  it,  would 
be  found  inconsistent  with  the  specific  description,  then  ex- 
trinsic evidence  would  be  admissible  to  harmonize  the  two,  or, 
as  has  been  said,  ^^  evidence  is  admissible  which  in  its  nature 
and  effect  merely  explained  what  the  testator  has  written ;  but 
no  evidence  can  be  admissible  which,  in  its  nature  or  effect, 
is  applicable  to  the  purpose  of  showing  merely  what  he  in- 
tended to  have  written."  The  case  fiills  directly  within,  and 
is  controlled  by,  the  well  supported  opinion  in  Judy  v.  Gil-- 
bert,  supra.  See,  also,  Sherwood  v.  Sherwood,  45  Wis.  357 
(30  Am.  R.  757). 

It  is  claimed  that  the  complaint  for  review  was  not  filed 
within  one  year  from  the  date  of  the  rendition  of  the  judg- 
ment, and  that  because  it  was  not  averred  in  the  body  of  it 
that  the  plaintiffs  were  minors,  and  under  disability,  the  de- 
murrer to  it  should  have  been  sustained. 

It  was  stated  in  the  caption  that  some  of  the  plaintiffs,  who 
were  named,  were  adults,  and  others  were  there  described  as 
minors,  suing  by  their  next  friend.  This  was  not  a  sufficient 
averment  of  minority.  The  complaint  was,  however,  not  for 
that  reason  bad  on  demurrer.  Lancaster  v.  Oould,  46  Ind. 
397;  Maxed(m  v.  State,  ex  reL,  24  Ind.  370. 

Assuming,  as  from  the  body  of  the  complaint  we  must,  that 
all  of  the  plaintiffs  were  adults,  and  that  the  complaint  was 
not  in  feet  filed  within  one  year  from  the  rendition  of  the 


286 


SUPREME  COURT  OF  INDIANA, 


The  Elkhart  Mutual  Aid,  Benevolent  and  Relief  AMociation  v.  Houghton. 


judgment,  as  the  statute  requires,  yet  this  defect  was  not,  and 
could  not  be  reached  by  the  demurrer. 

A  demurrer  reaches  only  such  defects  as  are  apparent  on  the 
face  of  the  pleading.  Trentman  v.  Fletcher,  100  Ind.  105, 
and  cases  cited.  The  face  of  the  pleading  would  not  indi- 
cate when  the  action  was  commenced,  and  for  that  reason  the 
question  whether  the  action  had  been  commenced  within  one 
year  from  the  rendition  of  the  judgment  could  not  be  raised 
or  determined  by  the  demurrer  to  the  complaint. 

There  was  an  answer  in  two  paragraphs,  in  both  of  which 
this  fact  was  averred,  but  one  paragraph  of  the  answer  was 
denied,  the  other  admitted  by  the  reply,  and  thus  no  issue  of 
law  was  raised  on  the  answer. 

The  evidence  is  not  in  the  record,  and  this  question  is  not  ' 
presented  by  a  motion  in  arrest  or  otherwise.  We  must,  there- 
fore, presume  that  the  action  of  the  court  was  right,  and  ac- 
cordingly the  judgment  is  affirmed,  with  costs. 

FUed  Oct.  16, 1885 
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No.  12,363. 

The  Elkhabt  Mutual  Aid,  Benevolent  and  Relief 

Association  v.  Houghton. 

LiPE  Iksubance. — Mutual  Aid  AtisoeicUion. — Action  on  Certificate  of  Member- 
skip, — (httiplmnt, — Matter  of  Defence, — In  an  action  upon  a  certificate  of 
membership  issued  by  a  mutual  insurance  company  holding  no  reserve 
fund,  entitling  the  beneficiary  to  *'  one  thousand  dollar8,or  so  much  thereof 
as  may  be  realized  from  one  assessment,"  it  is  not  necessary  to  aver  in 
the  complaint  the  number  of  the  members  of  the  association  against 
whom  assessments  might  be  made,  and  unless  it  be  shown  in  defence  that 
one  assessment  would  not  produce  the  full  amount  of  the  certificate,  the 
plaintiff  is  entitled  to  recover  the  maximum  insured. 

Same. — Ingurable  IntereiL'^Orandfalher  and  Chrandson. — Inatruetion. — ^An  in- 
struction, that  "  a  grandson,  with  whom  a  grandfather  resides,  has  an  in- 
surable interest  in  the  life  of  the  grandfather,  and  a  policy  of  insurance 
taken  out  by  the  grandfather  in  favor  of  the  grandson,  in  the  absence 
of  fraud,  is  valid  and  binding  on  the  company  issuing  it,"  considered  as 
a  whole,  is  not  an  erroneous  statement  of  law. 
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iNarTRUcnoNS  to  Jv&r.-'Absenee  of  Evidence  from  Record. — Pregmnptiofn, — 
Where  the  evidence  is  not  in  the  record,  the  judgment  will  not  be  re- 
versed on  account  of  an  instruction  if  the  latter  would  be  correct  upon 
any  state  of  the  evidence  which  might  have  been  properly  before  the 
jnry,  as  in  such  case  it  will  be  presumed  that  the  instruction  was  appli- 
cable. 

From  the  Starke  Circuit  Court. 

J.  M,  Vanfleet  and  O.  W.  Beeman,  for  appellant. 

Jl  8.  Bender,  A,  L  Gould  and  B.  D.  Crawford^  for  appellee. 

ZoLLAES,  J. — Appellee^s  right  to  recover  rests  upon  two 
certificates  of  membership  issued  by  appellant.  These  certifi- 
cates are,  in  legal  efiect,  policies  of  insurance  upon  the  life 
of  James  Mitchell.  So  far  as  concerns  any  question  involved 
in  this  case,  the  rules  of  law  which  govern  ordinary  policies 
of  insurance  are  applicable  here.  Appellee  declared  upon 
these  certificates  and  made  them  a  part  of  his  complaint. 
In  each  of  them,  appellee  is  named  as  the  payee  and  benefi- 
ciary. The  portions  of  each  of  the  certificates,  necessary  to  be 
set  out  here,  are  as  follows:  '^This  certifies  that  James 
Mitchell  has  paid  ten  dollars,  the  amount  required  on  appli- 
cation, and  has  covenanted  and  agrees  to  pay  $1.50,  as  an 
assessment  upon  the  death  of  any  member,  or  the  maturity  of 
any  certificate.  He  is,  therefore,  and  hereby,  constituted  a  mem- 
ber, and  entitled  to  participate  in  the  benefits  of  the  Elkhart 
Mutual  Aid,  Benevolent  and  Relief  Association.  *  *  *  This 
certificate  entitles  James  E.  Houghton,  his  heirs  or  assigns, 
within  ninety  days  after  presentation  of  satisfactory  proof  of 
the  death  of  said  member,  to  one  thousand  dollars,  or  so  much 
thereof  as  may  be  realized  from  one  assessment,  not  exceed- 
ing one  thousand  dollars,  payable  at  the  home  office  of  said 
association  in  the  city  of  Elkhart.  *  *  *  7.  This  associa- 
tion will  hold  no  reserve  fund,  and  all  losses  will  be  paid 
from  moneys  derived  from  mutual  assessments.'' 

The  complaint  avers  the  death  of  James  Mitchell,  the 
proof  of  his  death,  and  the  refusal  of  appellant  to  pay  the 
amounts  named  in  the  certificates  or  any  part  thereof,  and  its 
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refusal  to  order  or  make  any  assessment  upon  the  members 
of  the  association  to  raise  the  required  sum  or  any  part  of  it. 
The  complaint  is  not  assailed  upon  the  ground  that  it  shows 
the  invalidity,  or  fails  to  show  tfie  validity,  of  the  certifi- 
cates as  policies  of  insurance  upon  the  life  of  James  Mitchell, 
in  favor  of  appellee  as  beneficj^ry. 

The  sole  objection  urged  to  the  complaint  is,  that  it  does 
not  state  the  number  of  the  members  of  the  association 
against  whom  assessments  might  be  made  to  raise  the  money 
with  which  to  pay  in  full  or  in  part  the  amounts  named  in 
the  certificates.  The  contention  is,  that  the  complaint  does 
not  make  a  case,  without  the  averment  that  there  are  such 
members,  and  a  statement  of  the  number  of  them.  Appel- 
lant has  not  only  refused  to  pay  the  amounts  named  in  the 
certificates,  but  has  also  refused  to  make  any  assessment.  So 
the  complaint  alleges.  Under  these  averments,  admitted  to 
be  true  by  the  demurrer,  appellee  is  entitled  to  a  money  judg- 
ment against  appellant.  The  certificates  each  provide  that, 
upon  the  death  of  the  assured,  appellee  is  entitled  to  Jl,000, 
or  so  much  as  may  be  realized  from  one  assessment,  etc.  The 
undertaking  in  each  certificate  is  for  |(1,000,  unless  an  assess- 
ment will  not  produce  that  much.  That  an  assessment  would 
not  produce  $2,000,  we  think  is  a  matter  of  defence  to  be  set 
up  by  appellant.  It  would  be  difficult,  if  not  impossible,  for 
appellee  to  know  how  many  members  of  the  association  there 
are.  The  books  of  the  association  doubtless  show  the  num- 
berl  These  books  are  in  the  possession  and  custody  of  the 
officers  of  the  association.  If  the  members  are  such,  in 
number,  that  an  assessment  would  not  produce  J2,000,  that 
fact  is  known  to  the  officers  of  the  association,  and  they 
should  set  it  up  in  an  answer,  and  make  good  the  answer  by 
proof,  as  they  readily  could  if  true. 

This,  we  think,  is  the  reasonable  rule  to  apply  in  a  case  like 
this,  and  especially  where,  as  here,  the  insurer  contests  the 
claim  upon  other  grounds,  and  utterly  refuses  either  to  pay 
or  make  an  assessment. 
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We  are  aware  that  there  are  authorities  against  as  well  as 
in  support  of  the  rule  we  here  adopt.  The  case  of  Lueder^ 
ExW  V.  Hartford  Life  and  Annuity  Ins.  Co,,  4  McCrary, 
149,  supports  our  view  to  the  full  extent,  and  we  content  our- 
selves with  a  citation  of  that  case,  and  one  case  by  this  court. 
Lueders,  in  his  lifetime,  held*  five  certificates  of  insurance 
similar  to  those  in  suit,  which  provided  that  in  case  of  the 
death  of  the  holder,  an  assessment  should  be  made  upon  all 
other  certificate  holders,  to  pay  the  amounts  named  in  the 
•certificates,  and  that  not  to  exceed  one  thousand  dollars,  the 
amount  named  in  each  certificate,  should  be  paid  upon  such 
certificate.  It  was  contended  in  that  case  that  the  executor 
of  Lueders  should  aver  and  prove  the  number  of  outstand- 
ing certificates.  In  answer  to  this  contention  McCrary,  J., 
among  other  things,  said :  "  It  is  best  known  to  the  company 
who  and  where  are  the  certificate  holders,  and,  if  plaintiff's 
rights  to  a  judgment  on  a  disputed  loss  are  to  be  limited  by 
the  number,  etc.,  of  outstanding  certificates,  it  would  seem  that 
defendant  should  set  up  the  limit  as  to  the  number,  etc.,  lapsed 
or  otherwise.  *  *  *  Despite  some  decisions  to  the  contrary, 
this  court  can  not  hold  otherwise  than  that  when  suit  has  to 
be  brought  the  recovery  should  be  for  the  maximum  insured, 
unless  the  defendant  shows  by  pleadings  and  proof  that  said 
sum  should  be  reduced."  See,  also.  Excelsior  Mut.  Aid  Ast^n 
of  Anderson  v.  Riddle,  91  Ind.  84. 

Our  holding  that  the  complaint  makes  a  case  for  a  recovery 
of  the  full  amount  of  the  certificates  until  something  is  pleaded 
and  proven  to  reduce  that  amount,  disposes  of  appellant's  con- 
tention that  the  judgment  for  $2,000  is  too  large.  It  is  not 
beyond  the  complaint,  and  we  can  not  say  that  it  is  too  large 
upon  the  evidence,  because  the  evidence  is  not  before  us. 

The  only  other  alleged  error  argued  by  counsel  is  the  giv- 
ing of  the  fifth  instruction  by  the  court  below.  It  is  as  fol- 
lows: 

'^  Much  has  been  said  about  an  insurable  interest  in  the  life 
Vol..  103.— 19 


290  SUPREME  COURT  OF  INDIANA, 

The  Elkhart  Mutual  Aid,  Benevolent  and  Relief  Associations.  Hoaghtoiu 


of  another.  Upon  this  question,  and  as  a  matter  of  law,  I 
instruct  you  that  a  grandson,  with  whom  a  grandfather  resides,, 
has  an  insurable  interest  in  the  life  of  the  grandfather ;  and  a 
policy  of  insurance  taken  out  by  the  grandfather  in  favor  of 
the  grandson,  in  the  absence  of  fraud,  is  valid  and  binding 
on  the  company  issuing  it."    • 

It  is  well  settled  that  a  single  instruction  must  be  consid* 
ered  as  a  whole,  and  is  not  to  be  dissected  and  overthrown, 
because  an  isolated  part,  when  thus  wrenched  from  its  proper 
connection,  may  seem  to  be  erroneous.  McDermott  v.  State,, 
89  Ind.  187. 

It  is  well  settled,  also,  that  where  the  evidence  is  not  in* 
the  record,  the  judgment  will  not  be  reversed  on  account  of 
an  instruction,  if,  upon  any  state  of  the  evidence  which  might 
properly  have  been  before  the  jury,  the  instruction  would  have 
been  correct.  In  such  a  case,  it  will  be  presumed  that  the  In- 
struction was  applicable  to  the  evidence.  Keating  v.  State, 
ex  rel.,  44  Ind,  449 ;  North  Western  MuL  Life  Ins.  Co.  v. 
Heimanny  93  Ind.  24;  Dennerline  v.  Gable,  73  Ind.  210; 
Stratton  v.  Keniiard,  74  Ind.  302 ;  Drinkout  v.  Eagle  Machine 
Works,  90  Ind.  423 ;  Wade  v.  Guppinger,  60  Ind.  376 ;  Higbee 
V.  Moore,  66  Ind.  263;  Powers  v.  State,  87  Ind.  144. 

The  fair  interpretation  of  the  instruction  complained  of, 
taken  as  a  whole,  and  the  one  a  jury  would  be  most  likely  to 
put  upon  it,  is,  we  think,  that  if  a  grandfather  procures  an 
insurance  upon  his  life  in  &vor  of  a  grandson  with  whom  he 
lives,  the  grandson  will  have  such  an  insurable  interest  in  the 
life  of  the  grandfather  as  that  the  policy  will  not  be  invalid 
in  the  absence  of  fraud,  and,  as  applied  to  this  case,  that  the 
grandson  may  maintain  an  action  upon  the  policy.  Thus  in- 
terpreted, the  instruction  clearly  does  not  enunciate  an  er- 
roneous proposition  of  law,  and  in  the  state  of  the  record  it 
must  be  presumed  that  it  was  applicable  to  the  evidence. 

The  evidence  may  have  been  that  the  grandfather,  James 
Mitchell,  procured  the  policies  of  insurance,  paid  the  pre- 
miums, and,  in  good  faith  and  for  cause,  had  them  made  pay- 
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able  to  the  grandson,  appellee,  as  the  beneficiary.     And  so, 
the  grand&ther  may  have  been  indebted  to  appellee. 

In  the  case  of  Provident  Life  Ins.  and  Investment  Co.  v. 
Baumy  29  Ind.  236,  one  brother  insured  his  life  in  favor  of 
another.  In  one  paragraph  of  the  complaint,  it  was  averried 
that  the  brother  was  made  the  beneficiary,  in  consideration 
of  love  and  affection.  No  interest  of  a  pecuniary  nature  was 
shown.  The  court  also  charged  the  jury  that  it  was  wholly 
immaterial  under  the  evidence  in  the  case,  whether  the  bene- 
ficiary had  or  had  not  any  interest  of  a  pecuniary  nature  in 
the  life  of  the  assured.  This  court,  in  holding  the  instruc- 
tion to  be  correct  and  the  complaint  good,  said :  "  The  posi- 
tion assumed  by  the  appellant,  in  argument,  that  this  policy 
is  one  of  indemnity,  and  that  the  appellee  must  show  an 
interest  in  the  life  of  the  assured,  does  not,  we  think,  arise 
in  this  case.  The  policy  in  terms  declares  that  the  com- 
pany insures  Americus  Baum  against  loss  of  life  in  the 
sum  of  three  thousand  dollars.  It  can  not  be  questioned 
that  a  person  has  an  insurable  interest  in  his  own  life,  and 
that  he  may  effect  such  insurance,  and  appoint  any  one  to  re- 
ceive the  money  in  case  of  his  death  during  the  existence  of 
such  policy.  It  is  not  for  the  insurance  company,  after  exe- 
cuting such  a  contract,  and  agreeing  to  the  appointment  so 
made,  to  question  the  right  of  such  appointee  to  maintain  the 
action.  If  there  should  be  any  controversy  as  to  the  distri- 
bution among  the  heirs  of  the  deceased,  of  the  sum  so  con- 
tracted to  be  paid,  it  does  not  concern  the  insurers.  The 
appellant  contracted  with  the  insured  to  pay  the  money  to 
the  appellee,  and  upon  such  payment  being  made,  it  will  be 
discharged  from  all  responsibility.  So  far  as  the  insurance 
company  is  interested,  the  contract  is  effective  as  an  appoint- 
ment of  the  appellee  to  receive  the  sum  insured."  The 
learned  counsel  for  appellant  think  that  this  case  is,  in  prin- 
ciple, overthrown  by  the  case  of  Franklin  Life  Ins.  Co.  v. 
Hazzard,  41  Ind.  116  (13  Am.  R.  313).  We  do  not  think  so. 
In  that  case^  Hazzard,  for  a  nominal  consideration,  had  the 
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policy  upon  the  life  of  one  Cone  assigned  to  him^  and  took 
the  assignment  as  a  mere  matter  of  speculation.  Upon  this 
ground,  the  assignment  was  condemned  as  being  opposed  to- 
public  policy.  The  learned  judge  who  wrote  the  opinion  in 
that  case  also  wrote  the  opinion  in  the  later  case  of  Franklin 
Life  Ins.  Co.  v.  Seftony  53  Ind.  380,  in  which  the  case  of 
Provident  Life  Ins.  and  Investment  Cb.  v.  Baum,  supra,  was 
quoted  from  and  approved.  It  was  further  said :  "  Doubt- 
less, also,  a  person  may  take  a  policy  upon  his  own  life,  and, 
by  the  terms  of  the  policy,  appoint  a  person  to  receive  the 
money  in  case  of  his  death  during  the  existence  of  the  policy/' 
The  case  of  Provident  Life  Ins.  and  Investment  Co.  v.  Baum, 
supra,  was  again  approved  in  the  late  case  of  Oontinenial 
Life  Ins.  Oo.  v.  Volger,  89  Ind.  572  (46  Am.  R.  185),  and 
distinguished  from  a  case  where  a  person,  for  his  own  benefit, 
procures  a  policy  upon  the  life  of  another  and  pays  the  pre- 
miums. And  it  was  held,  that  in  such  a  case,  the  payee  and 
beneficiary  must  aver  in  his  complaint  his  insurable  interest 
in  the  life  of  the  assured,  and  that  such  averments  need  not 
be  made  by  the  beneficiary  in  a  case  where  a  person  has 
procured  a  policy  upon  his  own  life,  and  appointed  anotheri 
and  had  him  named  in  the  policy  as  the  beneficiary. 

In  support  of  this  distinction,  the  case  of  Guardian  Mvi. 
Life  Ins.  Co.  v.  Hogan,  80  111.  35  (22  Am.  K  180),  is  cited. 
Mr.  Bliss,  in  his  work  on  Life  Insurance,  at  section  26,  says: 
^'A  person  has  undoubtedly  an  insurable  interest  in  his  own 
life,  and  that  interest  supports  a  policy,  whether  he  makes 
the  loss  payable  to  himself,  his  executors,  or  his  assigns,  or 
to  a  nominee  or  appointee  named  in  the  policy.  Nor  is  a 
policy  obtained  by  one  on  his  own  life  for  the  benefit  of 
another,  which  latter  advances  the  premium,  necessarily  void. 
The  question  is  whether  the  policy  was  in  fact  intended  to  be 
what  it  purports  to  be,  or  whether  the  form  was  adopted  as 
a  cover  for  a  mere  wager.  If  the  plaintifi^  and  the  insured 
confederated  together  to  procure  a  policy  for  the  plainti£F's 
benefit,  when  he  is  not  and  does  not  expect  to  be  a  creditor 
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of  the  insured,  aad  with  a  view  of  having  the  policy  assigned 
to  him  without  consideration,  the  policy  is  void." 

In  the  case  of  Campbell  v.  New  England  Mid.  Life  Ins.  Co,j 
98  Mass.  381,  Campbell  obtained  a  policy  of  insurance  upon 
his  life  for  the  use  of  a  brother's  wife.  Want  of  interest  in 
the  beneficiary  was  the  ground  of  defence.  Upon  this  point 
the  court  said  :  "  The  policy  in  this  case  is  upon  the  life  of 
Andrew  Campbell.  It  was  made  upon  his  application ;  it  is- 
sued to  him  as  *  the  assured ; '  the  premium  was  paid  by  him ; 
and  he  thereby  became  a  member  of  the  defendant  corpora- 
tion. It  is  the  interest  of  Andrew  Campbell  in  his  own  life 
that  supports  the  policy.  The  plaintiff  did  not,  by  virtue  of 
the  clause  declaring  the  policy  to  be  for  her  benefit,  become 
the  assured.  *  *  *  It  was  not  necessary  therefore  that  the 
plaintiff  should  show  that  she  had  an  interest  in  the  life  of 
Andrew  Campbell,  by  which  the  policy  could  be  supported 
as  a  pojicy  to  herself  as  the  assured."  This  case  is  approved 
in  Stevens  v.  Warren,  101  Mass.  564,  where  it  is  further  ob- 
served that  if  it  should  appear  that  the  arrangement  was  a 
cover  for  a  speculating  risk,  contravening  the  general  policy 
of  the  law,  it  would  not  be  sustained.  The  same  doctrine  is 
announced  in  the  case  of  Olmsted  v.  Keyes,  85  N.  Y.  593, 
after  a  review  of  the  authorities.  See,  also,  Fairehild  v.  North- 
Eastern  Mut,  Life  Ass^n^bl  Vt.  613;  Clark  v.  Allen,  11  R. 
I.  439  (23  Am.  R.  496) ;  Loomis  v.  Fjigle  L.  &  H.  Ins.  Co., 
6  Gray,  396 ;  Lemon  v.  Phoenix,  etc.,  Ins.  Co.,  38  Conn.  294. 

In  the  case  of  Canneciicut  Mut.  Life  Ins.  Co.  v.  Schaefer,  94 
U.  S.  457,  it  was  said :  "A  man  can  not  take  out  insurance 
on  the  life  of  a  total  stranger,  nor  on  that  of  one  who  is  not 
so  connected  with  him  as  to  make  the  continuance  of  the  life 
a  matter  of  some  real  interest  to  him.  It  is  well  settled  that 
a  man  has  an  insurable  interest  in  his  own  life,  and  in  that  of 
his  wife  and  children ;  a  woman  in  the  life  of  her  husband, 
and  the  creditor  in  the  life  of  his  debtor.  Indeed,  it  may  be 
said  generally  that  any  reasonable  expectation  of  pecuniary 
benefit  or  advantage  from  the  continued  life  of  another  creates 
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an  insurable  interest  in  such  life.  And  there  is  no  doubt  that 
a  man  may  effect  an  insurance  on  his  own  life  for  the  benefit 
of  a  relative  or  friend." 

Again,  in  the  case  of  .^na  Life  Ins.  Co.  v.  France,  94  U. 
S.  561,  where  a  policy  was  upon  the  life  of  a  person  expressly 
for  the  benefit  of  his  sister,  the  same  court  said :  "  We  concur 
in  the  construction  of  the  policy  made  by  the  court "  (below), 
"  and  in  the  validity  of  the  transaction.  As  held  by  us  in  the 
case  of  the  Connecticut  Mut.  Life  Ins.  Co.  v.  Schaefer,  supra,p. 
457,  any  person  has  a  right  to  procure  an  insurance  on  his  own 
life  and  to  assign  it  to  another,  provided  it  be  not  done  by  way 
of  cover  for  a  wager  policy ;  and  where  the  relationship  be- 
tween the  parties,  as  in  this  case,  is  such  as  to  constitute  a 
good  and  valid  consideration  in  law  for  any  gift  or  grant,  the 
transaction  is  entirely  free  from  any  such  imputation.  The 
direction  of  payment  in  the  policy  itself  is  equivalent  to  such 
an  assignment." 

These  authorities  are  abundantly  sufficient  to  show  that  the 
instruction  under  examination  in  this  case,  as  applicable  to 
the  evidence  as  it  might,  and  may  have  been  under  the  issues, 
is  not  erroneous. 

Judgment  affirmed,  with  costs. 

Filed  Oct.  17, 1885. 


No.  11,689. 

The  Western  Union  Telegraph  Company  v.  McDaniel. 

Telegraph  Company. — Statutory  Remedy. — Construction. — A  statute  giving 
a  remedy  is  to  be  construed  as  giving  it  to  one  entitled  to  recover  under 
the  general  rules  of  law,  unless  it  is  otherwise  expressed  in  the  statute 
itself. 

Same. — Contributory  Negligence  Bars  Recovery  of  Statutory  PtfnaZ^y.— Contrib- 
utory negligence  in  the  sender  of  a  message  will  bar  a  recovery  of  the 
statutory  penalty  for  a  breach  of  duty. 

Baue.— Facts  Constituting  Contributory  Negligence. — Where  the  sender  of  a 
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message  directs  it  "  To  Mrs.  La  Fountain,  Kankakee,"  a  citv  of  twelve 
or  fifteen  thousand  inhabitants,  and  fails,  upon  having  his  attention 
called  to  the  fact  by  the  agent  of  the  telegraph  company,  to  make  the 
name  more  definite,  or  to  give  the  street  and  number  of  her  residence,  he 
is  guilty  of  contributory  negligence. 
8ax£. — Pramnee  of  Supreme  Court. — Upon  an  indisputable  state  of  facts,  it 
is  the  province  of  the  Supreme  Court  to  pass  upon  the  question  of  the 
defendant's  negligence. 

From  the  Benton  Circuit  Court. 

J.  R.  Ooffroth,  T.  A.  Stuart ^  J.  A.  Stein  and  D.  Fraser,  for 
appellant. 

J,  T.  Brovon  and  O.  H.  Stewart,  for  appellee. 

Elliott,  J. — The  questions  in  this  case  arise  on  the  evi- 
dence, and  it  is  anneceasary  to  say  anything  more  of  the 
pleadings  than  that  the  complaint  seeks  a  recovery  of  the 
statutory  penalty  directed  against  telegraph  companies  guilty 
of  a  breach  of  duty. 

The  message  which  the  appellee  left  with  appellant's  agent 
at  Fowler,  in  this  State,  was  addressed  thus :  "  To  Mrs:  La 
Fountain,  Kankakee.^'  The  sender  of  the  message  testified 
that  "  The  despatch  was  intended  for  Louis  La  Fountain,  but 
was  sent  to  Mrs.  La  Fountain  for  him.''  The  operator  at 
Fowler  was  called  as  a  witness  by  the  appellee,  and  in  the 
course  of  his  testimony  said:  "I  wrote  the  despatch  as  Mr. 
McDaniel  told  me ;  I  asked  for  the  given  name  of  Mrs.  La 
Fountain  and  her  street  number ;  he  said  he  did  not  know 
it,  and  it  was  not  necessary  to  give  her  name  or  street  num- 
ber as  she  was  well  known."  The  messenger  boy  at  Kan- 
kakee testified  that  he  delivered  the  message  to  Mrs.  Nmcy 
La  Fountain  at  her  home,  and  that  she  was  the  only  Mrs. 
La  Fountain  that  he  knew. 

The  appellee  introduced  Mrs.  Gertin  who  swore  that  she 
had  formerly  been  known  as  Mrs.  La  Fountain,  but  that  she 
had  not  been  known  by  that  name  for  twelve  years,  and  that 
it  was  at  her  house  that  the  message  was  left.  On  her  cross- 
examination,  however,  she  said :  "  There  was  a  woman  in  my 
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house  at .  Kankakee  by  the  name  of  Mrs.  La  Fountain,  her 
husband,  Mr.  La  Fountain,  was  my  son."  The  messenger 
boy  was  recalled,  and,  in  the  course  of  his  testimony,  said : 
"  I  left  the  message  with  the  only  Mrs.  La  Fountain  I  knew^ 
in  that  old  lady's  (  Mrs.  Gertin's)  house." 

The  plaintiff  also  introduced  evidence  tending  to  show 
that  some  time  after  the  delivery  of  the  message,  the  boy 
asked  Mrs.  Gertin  to  sign  the  receipt  for  the  message,  and 
that  at  the  time  this  request  was  made  she  refused  to  accede 
to  it,  but  she  did  subsequently  authorize  her  son  to  sign  the 
name  of  Mrs.  La  Fountain  to  the  receipt.  Kankakee  was 
shown  to  be  a  city  of  from  twelve  to  fifteen  thousand  in- 
habitants. 

The  ground  upon  which  the  statute  authorizes  a  recovery  in 
a  case  like  this  is  negligence,  and  it  devolves  upon  the  plain- 
tiff to  establish  a  negligent  omission  of  duty.  It  is  true  that 
he  makes  out  a  prima  facie  case  of  negligence  when  he  proves 
that  a  message,  properly  addressed,  was  not  delivered,  and  it  is 
also  true  that  all  he^need  do  is  to  state  a  prima  facie  case  in  his 
complaint,  and  establish  it  by  the  evidence.  Julian  v.  Western 
Union  Tel  Co,,  98  Ind.  327. 

The  rule  that  the  telegraph  company  must  explain  the  fail- 
ure to  deliver  the  message  is  founded  upon  the  same  general 
principle  on  which  rests  the  rule  that  a  carrier  of  passengers 
must  explain  the  cause  of  an  injury  to  a  passenger  when  an 
injury  is  shown.  Western  Union  Tel.  Co,  v.  Scirde,  ante,  p* 
227. 

The  fact  that  the  carrier  of  passengers  must  explain  the 
came  of  the  injury  does  not,  however,  prevent  the  applica- 
tion of  the  doctrine  of  contributory  negligence.  The  doc- 
trine of  our  cases,  and  they  are  in  line  with  the  great  weight 
of  authority,  is,  that  where  negligence  is  the  basis  of  the  ac- 
tion, the  plaintiff  must  prove  that  his  own  negligence  did  not 
proximately  contribute  to  the  injury  for  which  he  sues.  Neg- 
ligence is  the  basis  of  such  an  action  as  this,  and  it  is  diffi- 
cn\t  to  perceive  why  the  doctrine  of  contributory  negligence 
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should  not^Q^pply  in  all  its  vigor;  but,  at  all  events,  it  is  clear 
that  where  the  evidence  affirmatively  shows  contributory  neg- 
ligence, the  action  will  &il.  There  is  authority  for  the  prop- 
osition that  contributory  negligence  will  bar  an  action  for  dam- 
ages resulting  from  a  negligent  breach  of  duty.  Scott  &  J.  Law 
of  Telegraphs,  sec.  413.  This  is  in  harmony  with  the  general 
principles  affirmed  by  a  long  and  straight  line  of  decisions,  and 
it  is  consistent  with  ancient  and  familiar  principles  of  ele- 
mentary law.  The  law  encourages  diligence  *and  rebukes 
negligence.  It  requires  of  men  the  exercise  of  prudence  and 
care.  Equity,  liberal  as  are  its  principles,  denies  relief  in 
cases  of  accident  and  mistake  to  those  who  fail  to  exercise 
ordinary  care  and  prudence,  and  it  denies  relief  to  a  suitor 
who  is  not  diligent  in  instituting  his  suit.  More  than  this, 
equity  refnses  its  aid  to  relieve  against  fraud,  if  the  suitor  has 
omitted  to  exercise  the  prudence  and  care  of  a  reasonable 
man.  All  the  analogies  of  the  law  support  the  rule  that  the 
negligent  man  can  not  recovt^r  for  an  injury*  caused  by  the 
negligence  of  another.  If  there  is  any  case  where  the  doc- 
trine of  contributory  negligence  should  apply,  it  is  to  an  ac- 
tion to  recover  a  statutory  penalty,  where  the  foundation  of 
the  right  of  recovery  is  the  negligence  of  the  defendant.  In 
such  a  case,  the  plaintiff  suffers  no  actual  loss,  and  sustains 
no  real  injury.  If  the  negligent  breach  of  duty  causes  him 
loss  or  does  him' harm,  his  remedy  is  for  a*breach  of  con  tracts 
not  an  action  to  enforce  a  penalty.  The  man  who  seeks  to 
enforce  a  statutory  penalty  demands  the  enforcement  of  a  steel- 
cold,  legal  right,  and  he,  of  all  suitors,  should  be  free  from 
negligence.  The  foundation  of  his  action  is  the  negligence 
of  the  person  whom  he  sues,  and  he  sues,  not  because  he  has 
suffered  loss,  but  because  the  statute  gives  him  a  right  to  en- 
force a  penalty  for  his  own  benefit.  Demanding,  as  he  does^ 
that  his  adversary  be  punished  for  negligence,  his  demand 
comes  with  bad  grace  when  he  is  himself  guilty  of  the  same 
species  of  wrong  for  which  he  seeks  to  recover. 
The  statute  did  not  intend  to  reward  the  negligent.     To 
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permit  a  man  to  recover  whose  own  fault  proximately  con- 
tributed to  bring  about  the  failure  of  duty  of  which  he  com- 
plains would  put  a  premium  on  carelessness,  for  the  more  care- 
less the  sender  of  a  message,  the  greater  the  probability  of  a 
failure  to  transmit  his  message  correctly.  There  would  be 
kss  likelihood  of  a  message  carefully  addressed  going  astray, 
than  of  one  carelessly  addressed,  and,  therefore,  the  more 
careless  the  sender  the  greater  the  chance  of  his  obtaining  a 
reward  in  the  shape  of  the  statutory  penalty,  unless  his  own 
negligence  could  be  used  against  him.  If  contributory  negli- 
gence can  not  be  made  available,  then  the  statute  might  be 
made  the  instrument  of  great  injustice,  for  unscrupulous 
men,  seeking  to  recover  the  penalty,  would  so  address  their 
messages  as  to  make  it  easy  to  deliver  them  to  the  wrong  per- 
son, or  not  to  deliver  them  at  all.  The  statute  was  not  in- 
tended for  the  benefit  of  either  negligent  or  bad  men. 

Statutes  form  part  of  one  great  and  uniform  system  of  law. 
Humphries  v.-  Davis,  100  Ind.  274  (60  Am.  R.  788).  A 
statute  giving  a  remedy  is  to  be  construed  as  giving  it  to  one 
entitled  to  recover  under  the  general  rules  of  law,  unless  it 
is  otherwise  expressed  in  the  statute  itself.  This  has  been 
held  time  and  again  of  statutes  giving  a  right  to  recover 
where  death  is  caused  by  negligence.  In  these  cases,  and  it 
may  almost  be  said,  **  their  name  is  legion,'^  it  has  been 
uniformly  held  th'kt  contributory  negligence  is  a  complete 
bar  to  a  recovery,  yet  the  statute  gives  a  right  of  action  in 
general  terms.  Illustrations  might  be  multiplied,  but  the 
proposition  is  so  clear  in  itself  that  we  deem  it  unnecessary. 
We  conclude  that  contributory  negligence  in  the  sender  of  a 
message  will  bar  a  recovery  of  the  statutory  penalty.  If  we 
ruled  otherwise,  we  should  declare  that  negligence  in  one 
party  was  rewarded  by  punishing  his  adversary,  and  such  a 
holding  would  violate  all  principle  and  ignore  all  precedent. 

The  appellee  was  guilty  of  negligence.  His  attention  was 
called  to  the  fact  that  the  name  of  the  person  to  whom  the 
message  was  addressed  should  be  given,  and  that  the  street 
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'  and  number  should  be  stated.  He  failed  to  give  either  and 
rested  upon  the  supposition  that  she  was  well  known.  This 
was  not  such  prudence  and  care  as  the  law  requires.  If  a 
man  addresses  a  message  to  Mrs.  Jones,  or  Mrs.  Smith,  in  a 
city  of  twelve  or  fifteen  thousand  inhabitants,  he  exercises  a 
degree  of  care  much  below  the  legal  standard.  It  may  pos- 
sibly be,  that  if  the  telegraph  company  had  accepted  the 
message  without  calling  the  sender's  attention  to  the  insuffi- 
ciency of  the  address,  it  could  not  be  held  that  there  was 
contributory  negligence,  but,  here,  the  sender  of  the  message 
had  his  attention  directed  to  the  insufficiency  of  the  address, 
and,  instead  of  endeavoring  to  remedy  the  defect,  elected  to 
incur  the  hazard  of  its  safe  transmission.  He  was  in  fault, 
he  assumed  the  risk,  and  he  can  not  make  another  suffer  for 
the  consequences  of  his  own  negligence.  Slight  care  on  his 
part  would  have  provided  the  means  of  identifying  the  per- 
son to  whom  the  message  was  sent,  and  having,  after  due 
warning,  failed  to  exercise  this  care,  he  is  in  no  situation  to 
demand  a  penalty.  Penalties  are  not  given  as  a  matter  of 
&vor,  and  one  who  claims  a  penalty  must  bring  himself  fully 
and  clearly  within  the  law. 

We  do  not  decide  this  cause  upon  the  weight  of  evidence. 
We  put  our  decision  upon  the  ground  laid  down  by  the  Su- 
preme Court  of  Pennsylvania  in  a  case  not  unlike  the  pres- 
ent. It  was  said  by  that  court:  '^The  cases  ar6  numerous 
that  upon  an  undisputed  state  of  facts  it  is  the  province  of 
the  court  to  pass  upon  the  question  of  defendant's  negli- 
gence." Koons  V.  Western  Union  Tel.  Co.,  102  Pa.  St.  164. 
The  rule  stated  in  the  case  cited  is  the  rule  of  this  court. 
PMshurgh,  etc.,  R.  R.  Oo.  v.  Spencer^  98  Ind.  186.  These 
cases,  it  is  true,  speak  of  the  negligence  of  the  defendant,  but 
negligence  is  negligence  whether  on  the  part  of  the  plaintiff 
or  of  the  defendant,  and  the  rule  as  to  how  it  is  to  be  deter- 
mined and  by  whom,  is  the  same  in  the  One  case  as  in  the 
other. 
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We  do  not  deem  it  necessary  to  decide  the  other  questions 
discussed,  as  there  must  be  a  new  trial,  and  these  questions 
may  not  again  arise. 

Judgment  reversed. 

Filed  Oct.  13,  1885. 


No.  11,921. 

Perry  v.  Makemson. 

Spbcial  Finding. — Qenercd  Verdint. — Special  findings  of  facts  by  the  jury 
not  irreconcilably  inconsistent  with  their  general  verdict  will  not  over- 
come the  latter. 

Supreme  GoiTRT. —  Wetghi  cf  Evidence. — The  Supreme  Court  will  not  dis- 
turb the  general  verdict  of  the  jury  upon  the  weiglit  of  the  evidence,    y 

Same. — Instruetiona. — HarmJUte  Error. — Error  in  any  one  or  more  instruc- 
tions given  by  the  trial  court  is  not  suflScient  ground  for  the  reversal 
of  a  judgment  which  is  right  on  the  evidence. 

From  the  Kosciusko  Circuit  Court. 
C,  Glemans,  for  appellant. 

HowK,  J. — This  was  a  suit  by  the  appellant.  Perry,  to  re- 
cover the  possession  of  certain  real  estate  in  Kosciusko  county, 
which  he  alleged  that  the  appellee  had  held  under  a  tenancy 
from  him,  which  tenancy  had  then  expired,  and  that  appellee 
unlawfully  held  over  and  detained  the  possession  of  such  real 
estate  from  him.  The  issues  in  the  cause  were  tried  by  a  jury, 
and  a  general  verdict  was  returned  for  the  appellee,  the  de- 
fendant below.  With  their  general  verdict  the  jury  also  re- 
turned into  cojirt  their  special  findings  on  particular  questions 
of  fact,  submitted  to  them  by  the  appellant,  under  the  direc- 
tion of  the  court.  Over  the  appellant's  motion  for  judgment 
in  his  favor  on  the  special  findings  of  the  jury  notwithstand- 
ing their  general  verdict,  and  his  motion  for  a  new  trial,  the 
court  rendered  judgment  on  the  general  verdict. 

Several  errors  are  assigned  by  the  appellant  in  this  court, 
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but  the  record  of  this  cause  is  in  such  an  imperfect  and  un- 
finished condition  that  it  is  at  least  doubtful  whether  any  of 
the  errors  complained  of  are  properly  presented  for  our  de- 
cision. But  the  appellee  is  not  here  objecting  to  the  many  de- 
fects in  the  transcript,  nor  has  he  filed  any  brief  or  argument 
in  support  of  the  rulings  below,  of  which  appellant  complains. 

Appellant's  counsel  first  insists  very  earnestly  that  the  trial 
court  erred  in  overruling  his  motion  for  judgment,  in  his 
favor,  on  the  special  findings  of  the  jury  notwithstanding  their 
general  verdict.  Conceding,  without  deciding,  that  the  ap- 
pellant's interrogatories  and  the  answers  of  the  jury  thereto 
are  properly  in  the  record,  we  will  consider  and  decide  the 
question  of  their  sufficiency  to  control  the  general  verdict. 
Appellant  propounded  twelve  interrogatories,  to  which  the 
jury  returned  answers  with  their  general  verdict.  It  would 
be  unprofitable  we  think,  for  us  to  set  out  these  interroga- 
tories and  the  answers  of  the  jury  thereto  in  this  opinion.  It 
will  suffice  for  us  to  say  that  there  is  not  one  of  the  facts, 
found  specially  by  the  jury,  which  is  inconsistent  with  their 
general  verdict,  or  which  can  not  be  readily  reconciled  there- 
with. Section  547,  R.  S.  1881,  provides  that "  When  the  special 
finding  of  facts  is  inconsistent  with  the  general  verdict,  the 
former  shall  control  the  latter,  and  the  court  shall  give  judg- 
ment accordingly .''  Under  this  section  of  the  code,  this  court 
has  uniformly  held  that  unless  the  special  findings  of  the  jury 
are  irreconcilably  inconsistent  with  the  general  verdict,  the 
latter  must  stand  and  judgment  be  rendered  thereon  without 
regard  to  such  special  findings.  Detroit,  etc.,  R,  R,  Cb.  v. 
Bartm,  61  Ind.  293 ;  Baldwin  v.  Shuter,  82  Ind.  560;  Grand 
Rapids,  etc.,  R,  R.  Co.  v.  McAnnally,  98  Ind.  412. 

In  the  case  in  hand,  we  are  of  opinion  that  the  trial  court 
did  not  err  in  overruling  the  appellant's  motion  for  judgment 
in  his  favor  on  the  special  findingsof  the  jury  notwithstand- 
ing their  general  verdict. 

Appellant's  counsel  also  insists  that  the  court  erred  in  over- 
ruling his  motion  for  a  new  trial.     We  can  not  disturb  the 
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general  verdict  of  the  jury  upon  the  evidence.  Indeed,  from 
our  examination  of  the  evidence,  it  seems  to  us  that  the  merits 
of  this  cause  were  fairly  tried  and  determined  below,  and  that 
the  general  verdict  for  appellee  was  clearly  right.  The  in- 
structions of  the  court  correctly  gave  the  law  of  the  case  to 
the  jury;  but,  if  there  were  error  in  any  one  or  more  of  the 
instructions,  we  could  not  under  our  decisions,  with  our  view 
of  the  case,  reverse  the  judgment  below  on  that  ground.  This 
point  has  often  been  decided.  Norris  v.  Oasel,  90  Ind.  143; 
Daniels  v.  McGinnis,  97  Ind.  549,  and  cases  cited. 

We  have  found  no  eri:or  in  the  record  of  this  cause  which 
authorizes  or  requires  the  reversal  of  the  judgment. 

The  judgment  is  affirmed,  with  costs. 

Filed  Oct.  13,  1886. 


No.  12,132. 

The  Boabd  op  Commissioners  of  Brown  County  v.  The 

Standard  Oil  Company. 

Taxation. — Penonal  Property. —  When  Deemed  in  Transitu. — Where  prop- 
erty is  collected  from  one  or  more  points,  by  any  means  of  transporta- 
tion, and  is  awaiting  the  necessary  preparation  and  facilities  for  farther 
transportation,  it  will  be  deemed  to  be  in  transit  while  so  detained,  and 
not  liable  to  taxation. 

Same. — Property  Intended  for  Transportation. — Situs. — But  where  property 
is  collected,  even  thongh  it  may  be  at  the  point  of  final  shipment,  to 
await  indefinitely  the  owner's  pleasure  or  the  rise  of  markets,  or  to  un- 
dergo a  partial  process  of  manufacture,  or  from  any  other  cause  having 
no  relation  to  the  preparation  for  or  facilities  or  exigencies  of  trans- 
portation, it  will  be  held  to  have  acquired  a  siiusy  making  it  subject  to 
taxation. 

From  the  Bartholomew  Circuit  Court. 

JB.  L.  Coffey  and  N.  R.  Keyea,  for  appellant. 
Cr.  W,  Cooper,  for  appellee. 

MrrcHEiiL,  C.  J. — The  Standard  Oil  Company,  incorporated 
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under  the  laws  of  the  State  of  Ohio,  and  having  its  principal 
office  and  place  of  business  in  the  city  of  Cleveland  in  that 
State,  filed  a  claim  in  the  commissioners'  court  of  Brown 
county,  for  the  refunding  of  taxes  alleged  to  have  been  wrong- 
fully exacted  from  and  paid  by  it  on  certain  property  owned 
by  it,  which  was  found  in  that  county. 

It  appeared  that  in  March,  1 881,  the  company  entered  into 
a  contract  with  one  McGregor,  under  which  he  was  to  furnish 
and  deliver  to  it,  at  Cleveland,  Ohio,  and  Indianapolis,  In- 
diana, for  a  stipulated  price,  3,000,000  staves,  which,  under  a 
modification  of  the  original  contract,  were  to  become  the 
property  of  the  company  upon  being  piled  in  the  yards,  in 
which  they  were  found  when  listed  for  taxation  by  the  as- 
sessor. The  contract  required,  that  before  being  finally*  de- 
livered to  the  company,  the  staves  were  to  undergo  a  certain 
process  known  as  "  bucking."  By  this  it  was  meant  that  the 
rough  staves  were  to  be  passed  through  a  machine  called  a 
"bucker,''  which  cut  them  of  uniform  length  and  thickness. 
The  purpose  of  this  was  two-fold,  to  reduce  them  in  size,  so 
as  to  save  freightage,  and  to  prepare  them  for  more  conven- 
ient use  in  the  manufacture  of  barrels.  It  was  also  stipu- 
lated that  all  staves  were  to  be  allowed  to  stand  in  piles  for 
a  period  of  three  months  before  being  shipped,  unless  sooner 
called  for  by  the  company,  and  the  whole  quantity  was  to  be 
delivered  by  April  1st,  1882.  After  being  piled  up  awaiting 
the  process  above  described,  the  staves  were  listed  for  taxa- 
tion by  the  township  assessor. 

It  did  not  appear  whether  the  property  had  been  listed  for 
taxation  in  the  State  of  Ohio  or  not,  nor  do  we  now  inquire 
whether  that  would  have  made  any  difference. 

The  company  contended  that,  under  the  facts  shown,  the 
property  was  not  subject  to  taxation  in  this  State,  and  having 
paid  the  taxes  to  prevent  the  sale  of  its  property,  it  was  de- 
cided below  that  the  appellee  was  entitled  to  have  the  amount 
refunded. 

Section  6271,  R.  S.  1881,  provides  that  "All  real  property 
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within  this  State,  all  personal  property  owned  by  persons  re- 
siding in  this  State,  *  *  *  and  all  personal  property  within 
this  State  owned  by  persons  not  residing  within  this  State, 
subject  to  the  exceptions  hereinafter  stated,  shall  be  subject 
to  taxation." 

The.  property  upon  which  the  taxes  were  assessed  and  col- 
lected is  not  within  any  statutory  exception.  By  construc- 
tion, it  is  held  that  personal  property  owned  by  non-residente, 
which  is  found  in  transit,  in  or  through  the  State,  or  which 
is  temporarily  awaiting  facilities  for  transportation,  is  not 
subject  to  taxation  here.  Accordingly,  it  was  held  in  the  case 
of  Standard  Oil  Co,  v.  Bachelor^  89  Ind.  1,  where  it  appeared 
that  the  company  had  purchased  a  quantity  of  staves  for  ex- 
portiation  beyond  the  State,  and  had  procured  them  to  be 
hauled  from  the  several  points  where  they  had  been  pur- 
chased, to  the  railroad  station,  ready  for  shipment  as  soon  as 
railroad  transportation  could  be  secured,  that  such  property 
was  to  be  considered  as  substantially  in  transitu,  and  not  lia- 
ble to  taxation.  With  that  ruling  we  are  entirely  satisfied, 
but  this  case  does  not  fall  within  it. 

^  In  the  case  under  consideration,  the  property,  after  being 
collected  into  yards,  was  to  be  subjected  to  a  preparatory  or 
partial  process  of  manuiacture.  It  was  to  remain  in  piles  at 
least  three  months,  unless  sooner  required,  and  it  might  re- 
main for  a  much  longer  peried.  There  could  be  no  propriety 
in'gaying,  either  that  the  property  was  in  transit,  or  that  it 
was  temporarily  awaiting  an  opportunity  for  transportation. 
It  can  not  be  doubted,  that  where  property  is  collected  from 
one  or  more  points,  by  any  means  of  transportation,  and  is 
awaiting  the  necessary  preparation  and  facilities  for  further 
transportation,  it  will  be  deemed  to  be  in  transit  while  so  de- 
tained for  further  exportation ;  but  when  property  is  collected, 
even  though  it  may  be  at  the  point  of  final  shipment,  to  await 
indefinitely  the  owner's  pleasure  or  the  rise  of  the  markets, 
or  to  undergo  a  partial  process  of  manufacture,  or  from  any 
other  cause  having  no  relation  to  the  preparation  for  or 
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facilities  or  exigencies  of  transportation,  such  property  \vill 
acquire  an  actual  sitt^,  rendering  it  subject  to  taxation. 

The  case  is  controlled  in  all  its  essential  features  by  Stan- 
dard OU  Co.  V.  Combs,  96  Ind.  179  (49  Am.  R.  156) ;  and 
for  the  error  of  the  court  in  overruling  the  motion  for  a  new 
trial,  the  judgment  is  reversed,  with  costs. 

Filed  Oct  17,  1886. 


No.  11,504. 

Capper  v.  The  Louisville,  Evansville  and  St.  Loms 

Railway  Company. 

Railboad. — Matter  and  Servant. — Delegation  of  Master's  Duties  to  Agent, — 
Negligence. — Liability  of  Master, — Where  a  master  delegates  duties  which 
the  law  impoees  upon  him  to  an  agent,  the  latter,  whatever  his  rank,  in 
performing  such  dnties  acts  as  the  master,  and  for  an  injury  to  an  em- 
ployee caused  by  the  negligence  of  such  agent,  the  master  is  liable. 

Sake. — Foreman,— Fellow  ServarUf, — A  foreman,  or  other  like  agent,  except 
where  the  master's  duties  are  delegated  to  him,  is  a  fellow  servant  with 
those  under  his  immediate  supervision,  and  for  his  negligence  the  mas- 
ter is  not  liable  to  a  servant  engaged  in  the  same  general  service. 

Same. — Tunnel  Repairer  and  Trainmen  Fellow  Servants. — One  engaged  in  the 
work  of  constructing  and  repairing  tunnels  upon  the  line  of  a  railroad, 
who  is  injured  while  being  carried  from  one  point  to  another  upon  the 
line  of  the  road,  is  a  fellow  servant  with  the  engineer  and  other  per- 
fions  in  charge  of  the  train. 

From  the  Floyd  Circuit  Court. 

C  L.  Jewett,  for  appellant. 
A,  Dowliru/y  for  appellee. 

Elliott,  J. — The  material  allegations  of  the  appellant's 
<!Oinplaint  are  these :  "  Prior  to  the  7th  day  of  February, 
1883,  the  plaintiff,  being  a  laborer,  entered  into  the  service 
of  the  defendant  to  work  and  assist  at  removing  loose  and 
projecting  pieces  of  stone  from  the  sides  and  roof  of  a  tunnel, 
and  to  place  in  the  tunnel  timbers  and  frames  for  bracing  and 
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supporting  the  sides  and  roof  thereof,  in  the  doing  of  all  of 
which  the  plaintiff  acted  under  the  command  and  direction 
of  one  James  O'Hara,  who  was  the  person  appointed  by  the 
defendant  as  the  general  superintendent  of  the  said  work  and 
the  laborers  engaged  therein.  On  the  7th  day  of  February, 
1883,  while  engaged  about  his  work  at  the  said  tunnel,  he^ 
with  other  laborers,  was  directed  and  ordered  by  Jamea 
O'Hara,  under  a  threat  of  discharge  if  he  disobeyed,  to  get 
upon  a  freight  train  of  the  defendant's  and  go  to  another  tun- 
nel near  Georgetown  to  work.  The  freight  train  was  not 
stopped  to  allow  the  plaintiff  to  embark  thereon,  but  was  run- 
ning slowly,  so  that  plaintiff  might  safely  have  gone  upon  the 
steps  and  into  the  car,  but  for  the  negligence  and  carelessness 
of  the  defendant's  servants  who  were  in  charge  of  the  said 
train.  James  O'Hara  directed  the  plaintiff  to  get  upon  said 
train  while  it  was  moving  slowly  as  aforesaid,  and  the  plain- 
tiff, in  obedience  to  said  order,  and  using  due  care  to  prevent 
accident  or  injury,  attempted  so  to  do,  and  for  that  purpose 
took  hold  of  the  iron  rod,  or  hand-rail,  at  the  rear  end  of  the 
car  into  which  he  was  directed  to  go,  and  started  to  get  upon 
the  steps  of  said  car,  but  the  plaintiff  says  that  at  that  in- 
stant the  engineer  and  servants  of  the  defendant  in  charge  of 
the  engine  which  was  moving  said  car  along  the  track,  without 
warning  the  plaintiff  of  their  intention  so  to  do,  violently 
forced  said  car  forward  with  great  violence,  causing  the  same 
to  violently  jerk  the  plaintiff,  by  the  force  and  violence  of 
which  his  hold  was  loosened  from  the  iron  rod,  and  he  was 
thrown  under  the  car  and  his  foot  run  over  and  crushed." 

The  appellee  contends  that  the  trial  court  rightly  decided 
that  the  complaint  was  bad,  for  the  reason  that  it  appears  that 
the  injury  to  the  plaintiff  was  caused  by  the  negligence  of  a 
fellow  servant.  The  appellant,  on  the  other  hand,  contends 
that  the  ruling  of  the  trial  court  was  wrong,  because  the  ser- 
vants of  the  appellee,  whose  negligence  caused  the  injury, 
were  not  in  the  same  general  line  of  employment. 

The  allegations  of  the  complaint  do  not  bring  the  case 
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mthin  the  cases  holding  that  where  a  servant  is  transferred 
by  command  of  his  superior  to  a  line  of  service  different  from 
that  which  he  undertook  when  he  entered  the  service  of  the 
master,  he  may  maintain  an  action  against  the  master  for  in- 
juries received  while  engaged  in  the  work  to  which  he  was 
transferred.  Such  decisions  as  those  in  Lcdor  v.  Chicago^  etc., 
R.  R.  Co.,  52  111.  401  (4  Am.  R.  616),  Union  Pacific  R.  R. 
Ch.  v.  Fort,  17  Wall.  553,  Chicago,  etc.,  R.  W.  Co.  v.  Bay- 
field, 37  Mich.  205,  Hu7^8t  v.  Chicago,  etc.,  R.  R.  Co.,  49  Iowa, 
76,  and  Mann  v.  Oriental  Print  Works,  11  R,  I.  152,  do  not, 
in  any  event,  rule  this  case,  and  we  need  not,  and  we  do  not, 
enter  upon  any  examination  of  the  doctrine  which  they  main- 
tain. The  complaint  before  us  does  not  aver  that  the  appel- 
lant engaged  in  the  service  of  the  company  to  do  a  particu- 
lar work,  or  pursue  a  designated  line  of  service,  from  which  he 
was  wrongfully  transferred.  It  does  not  appear  that  the  com  - 
mand  of  the  superintendent  was  not  one  which  the  duties  of 
the  appellant^s  employment  required  him  to  obey.  For  any- 
thing that  appears,  the  command  to  go  from  one  tunnel  to 
another  was  one  which  the  superintendent  had  a  right  to  give, 
and  to  which  the  engagement  of  the  appellant  required  him 
to  yield  obedience.  It  is  true  that  the  complaint  avers  that 
the  command  of  the  superintendent  was  given  under  a  threat 
of  discharge,  but  this  is  by  no  means  equivalent  to  averring 
that  the  command  took  the  appellant  out  of  the  general  line 
of  his  employment,  or  that  it  was  one  to  which  he  was  not 
bound  to  submit  under  his  engagement  in  the  service  of  the 
company.  It  can  not  be  presumed  that  either  the  master  or 
the  superior  agent  violated  a  duty,  and  disregarded  the  rights 
of  the  appellant.  A  plaintiff  who  founds  a  cause  of  action 
upon  a  breach  of  duty  must  state  such  facts  as  show  the  duty 
and  its  violation. 

It  may  now  be  taken  as  settled  in  this  State,  that  where  a 
master  delegates  duties  which  the  law  imposes  upon  him  to 
an  agent,  the  agent,  whatever  his  rank,  in  performing  those 
duties,  acts  as  the  master.     Indiana  Car  Co.  v.  Parker,  100 
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Ind.  181^ and  authorities  cited;  Atiaa Engine  Works  v.  Ban^ 
doll,  100  Ind.  293  (60  Am.  R.  798). 

The  case  relied  on  by  the  appellant,  Ohio,  etc.,  R.  W.  Co.  v. 
Collam,  73  Ind.  261  (38  Am.  R.  134),  rests  on  this  principle. 
In  that  case  the  railroad  company  was  held  liable  on  the 
ground  that  the  master  mechanic,  whose  negligent  breach  of 
duty  caused  the  injury,  was  not  a  fellow  servant,  but,  in  the 
discharge  of  the  duties  cast  upon  him,  was  acting  for  the 
master,  and  stood  in  his  place.  The  complaint  under  exami- 
nation does  not  state  facts  showing  that  the  superintendent 
0*Hara  acted  in  the  master's  place ;  on  the  contrary,  it  states 
such  facts,  and  only  such  facts,  as  show  that  the  so-called  su- 
perintendent was  nothing  more  than  the  foreman  in  charge 
of  the  particular  work  in  which  the  appellant  was  employed. 

In  the  case  of  Indiana  Car  Co,  v.  Parker,  supra,  a  great 
number  of  cases  were  collected,  from  which  it  appears  that 
the  rule  has  been  long  and  firmly  established,  that  for  the  neg- 
ligence of  a  foreman,  or  other  like  agent,  the  master  is  not 
liable  to  a  servant  engaged  in  the  same  general  service.  It 
is  not  necessary  to  again  review  the  cases  or  investigate  the 
subject,  for  the  rule  is  too  well  established  to  be  now  shaken, 
that  a  foreman,  except  where  the  master^s  duties  are  delegated 
to  him,  is  a  fellow  servant  with  those  under  his  immediate 
supervision,  and  that  for  the  negligence  of  a  fellow  servant 
an  action  will  not  lie  against  the  common  master. 

This  case  is  that  of  a  servant  engaged  in  the  work  of  con- 
structing and  repairing  tunnels  upon  the  line  of  the  railroad, 
and  receiving  an  injury  while  being  carried  from  one  point 
to  another  upon  the  line  of  his  employer's  road.  The  de- 
cisions of  our  court  are  that  one  who  is  employed  to  do  work 
upon  the  track  of  a  railroad  is  a  co-servant  with  the  engineer 
and  others  in  charge  of  the  train  that  carries  him  to  and  from 
his  work.  Ohio,  etc,,  R,  R,  Co,  v.  Tindall,  13  Ind.  366; 
Wilson  V.  Madison,  etc,,  R,R,  Co,,  18  Ind.  226;  SlaUery  v. 
Toledo,  etc,,  R.  W.  Co.,  23  Ind.  81 ;  Thayer  v.  St.  Louis,  etc., 
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R.  R.  Co.y  22  Ind.  26 ;  Ohioy  etc.,  R.  R.  Co.  v.  Hammersleyj 
28  Ind.  371;  Garmley  v.  Ohio,  do.,  R.  W.  Co.,  72  Ind.  31. 

It  is  not  possible  to  distinguish  in  principle  between  the 
cases  we  have  cited  and  the  present,  for  it  can  not  make  any 
diflFerence  whether  the  servant  was  employed  to  repair  tun- 
nels, relay  rails,  replace  ties  or  spread  gravel  in  ballasting 
the  track,  and  this  case  must  fall  within  the  rule  declared  in 
those  cases.  The  authorities  are  very  numerous  in  support 
of  the  doctrine  maintained  by  our  decisions,  and  among  the 
cases  upon  this  subject  are  :  O^Brien  v.  Boston,  etc,  R.  R.  Co., 
19  Reporter,  462;  Gillshannon  v.  Stony  Brook  R.  R.  Cor.,  10 
Cush.  228 ;  Russell  v.  Hudson  River  R.  R.  Co.,  17  N.  Y.  134 ; 
Holden  v.  Fitchburg  R.  R.  Co.,  129  Mass.  268  (37  Am.  R. 
343);  Manville  v.  Cleveland,  etc.,  R.  R.  Co.,  11  Ohio  St. 
417 ;  Keystone  Bridge  Co.  v.  Newberry,  96  Pa.  St.  246  ; 
S.  C,  42  Am.  R.  543 ;  Vick  v.  New  York,  etc.,  R.  R.  Co.,  95 
N.  Y.  267 ;  S.  C,  47  Am.  R.  36 ;  Thompson  v.  Chicago, 
etc.,  R.  W.  Co.,  18  Fed.  R.  239  ;  Pennsylvania  R.  R.  Co.  v. 
Wachter,  60  Md.  395;  Dallas  v.  Oulf,  etc.,  R.  W.  Co.,  61 
Texas,  196  ;  Trouf/hear  v.  Lower  Vein  Coal  Co.,  62  Iowa,  576 ; 
Brown  v.  Minneapolis,  etc.,  R.  W.  Co.,  31  Minn.  553 ;  Heine 
v.  Chicago,  etc.,  R.  W.  Co.,  58  Wis.  525 ;  Chicago,  etc.,  R.  R. 
Co.  v.  Moranda,  93  111.  302;  S.  C,  34  Am.  R.  168;  ban- 
ningham  v.  International  R.  R.  Co.,  51  Texas,  503 ;  8.  C,  32 
Am.  R.  632. 

The  doctrine  is  now  so  well  settled,  and  has  so  long  pre- 
vailed, that  we  can  not  depart  from  it,  although  if  it  were  an 
open  question  some  of  us  would  be  inclined  to  a  different 
view. 

Our  conclusion  is  that  the  complaint  is  bad,  because  it 
shows  that  the  negligence  which  caused  the  plaintiff  *s  inju- 
ries was  that  of  a  fellow  servant. 

Judgment  affirmed. 

Filed  Oct.  17, 1885. 
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^^^      New  Trial. — Application  for,  as  of  RighL— Pending  Appeal.-^The  fact  that 
161  462  an  appeal  has  been  taken,  and  is  pending  undisposed  of  in  the  Silpreme 

Court,  will  not,  in  an  action  for  the  recovery  of  real  estate,  prevent  the 
appealing  party  from  taking  a  new  trial  as  a  matter  of  right,  as  pro- 
vided by  section  1064,  R.  8.  1881. 

Same. — Supreme  Chart — Dismissal  of  Appeal — Where  the  judgment  has 
been  vacated  by  the  granting  of  a  new  trial  as  a  matter  of  right,  upon 
certification  of  such  action  to  the  Supreme  Ck>urt,  the  appeal  will  be 
stricken  from  the  docket.' 

Same.— -Slo/iite  Granting  New  Trial  as  of  Bight  Mandatory,— When  the  ap- 
plication for  a  new  trial  as  of  right  is  made  within  one  year  as  pro- 
vided by  statute,  the  trial  court  has  no  discretion — it  must  vacate  the 
judgment  and  grant  such  new  trial. 
Elliott,  J.,  dissents. 

From  the  Warren  Circuit  Court. 

C.  W.  Fairbanks,  L.  Nebeker  and  H,  H,  DochterTnan,  for 
appellant. 

J,  McCabCy  L.  P.  Miller  and  C  M.  McOabe,  for  appellee. 

HowK,  J. — The  record  of  this  cause  shows  that,  on  the 
the  29th  day  of  June,  1883,  appellant's  motion  for  a  new 
trial  for  cause  having  been  overruled,  the  court  rendered 
judgment  in  appellee's  favor  for  the  recovery  of  certain  real 
estate,  and  the  costs  of  suit,  from  which  judgment  the  ap- 
pellant prosecuted  an  appeal  in  this  court.  After  such  judg- 
ment was  affirmed  here,  on  June  12th,  1884,  but  before  such 
appeal  was  finally  disposed  of  here,  on  November  12th,  1884, 
by  the  overruling  of  appellant's  petition  for  a  rehearing,  the 
record  further  shows  that,  on  the  28th  day  of  June,  1883, 
the  appellant  presented  to  the  trial  court  its  application  in 
writing  for  a  new  trial  as  matter  of  right,  under  the  pro- 
visions of  section  1064,  R.  S.  1881,  and,  on  the  same  day, 
filed  in  open  court  its  written  undertaking,  with  sureties  ap- 
proved by  such  court,  that  it  would  pay  all  costs  and  dam- 
ages which  should  be  recovered  against  it  in  this  action.    The 
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record  further  shows  that  thereupon,  on  the  day  last  named, 
the  court  below  ordered  and  adjudged  that  its  former  judg- 
ment in  this  action,  rendered  on  June  29th,  1883,  in  fiivorof 
appellee  and  against  the  appellant,  and  its  finding  upon  which 
such  judgment  was  predicated,  should  be  vacated,  set  aside  and 
held  for  naught,  and  that  a  new  trial  of  this  action  should  be 
granted  the  appellant,  on  its  written  application  as  aforesaid. 

Afterwards,  on  the  27th  day  of  October,  1884,  the  parties 
appeared  in  the  court  below,  and  the  appellee  moved  the 
court  in  writing  to  set  aside  its  order  and  judgment,  of  the 
28th  day  of  June,  1884,  vacating  its  previous  judgment  and 
granting  the  appellant  a  new  trial  of  this  cause,  as  matter  of 
right,  under  the  statute,  upon  the  ground  and  for  the  reason 
that,  by  reason  of  the  pendency  of  the  aforesaid  appeal  from 
such  previous  judgment  in  this  cause,  in  the  Supreme  Court  as 
aforesaid,  the  circuit  court  had  no  jurisdiction,  power  or  au- 
thority to  vacate  and  set  aside  the  judgment  so  appealed  from, 
and  grant  such  new  trial  as  of  right,  as  was  done  in  this  cause, 
or  to  hear  or  entertain  appellant's  application  therefor.  The 
circuit  court  sustained  the  appellee's  motion,  and  set  aside  its 
order  and  judgment  of  June  28th,  1884,  vacating  its  previ- 
ous judgment  of  June  29th,  1883,  and  granting  appellant  a 
new  trial  of  this  cause,  as  a  matter  of  right. 

The  appellant  excepted  to  the  decision  of  the  circuit  court 
upon  appellee^s  motion,  and  has  appealed  therefrom,  and,  by 
proper  assignments  of  error  here,  has  presented  the  question 
of  the  correctness  of  that  decision  for  the  consideration  of 
this  court. 

In  section  1064,  R.  8.  1881,  under  which  the  appellant's 
application  for  a  new  trial  of  this  cause,  as  a  matter  of  right, 
was  addressed  to  the  circuit  court,  it  is  provided  as  follows : 
^'The  court  rendering  the  judgment,  on  application  made 
within  one  year  thereafter  by  the  party  against  whom  judg- 
ment is  rendered,  his  heirs,  assigns,  or  representatives,  and 
on  the  applicant  giving  an  undertaking,  with  surety  to  be  ap- 
proved by  the  court  or  clerk,  that  he  will  pay  all  costs  and 
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damages  which  shall  be  recovered  against  him  in  the  action^ 
shall  vacate  the  judgment  and  grant  a  new  trial.  The  court 
shall  grant  but  one  new  trial  under  the  provisions  of  this 
section." 

In  this  case^  the  appellant  made  its  application  for  a  new 
trial  as  of  right,  to  the  proper  court,  within  the  time 
given,  and,  in  all  respects,  complied  strictly  and  literally  with 
the  terms  and  requirements  of  the  statute.  But  it  is  claimed 
that  by  reason  of  the  appeal  to  this  court,  and  of  the  pen- 
dency of  such  appeal,  the  circuit  court  is  deprived  of  all 
jurisdiction  to  grant  an  application  for  a  new  trial,  when  the 
statute  imperatively  requires  that  it  shall  grant  such  new 
trial.  In  the  case  provided  for  therein,  the  section  of  the 
statute  quoted  confers  jurisdiction  of  an  application  for  a  new 
trial  as  of  right,  upon  the  court  rendering  the  judgment; 
and  the  &ct,  if  it  be  the  fact,  that  such  judgment  has  been 
appealed  from,  does  not  render  such  court  any  the  less  the 
court  which  rendered  the  judgment,  nor  deprive  it  of  its 
express  statutory  jurisdiction.  When  the  application  is  made 
to  the  proper  court,  within  the  time  limited  by  the  statute 
for  such  new  trial  as  of  right,  the  court  has  no  discretion  ; 
it  must  vacate  the  judgment  and  grant  such  new  trial.  When 
the  judgment  is  thus  vacated,  if  it  has  been  appealed  from, 
it  will  be  vacated  and  set  aside  as  well  in  the  appellate  court 
as  in  the  court  rendering  the  judgment,  and  if  the  action  of 
the  latter  court,  in  vacating  the  judgment,  is  certified  to  the 
appellate  court,  the  appeal  will  be  stricken  from  its  docket 
without  further  action  thereon. 

This  is  not  a  case  in  which  it  can  be  correctly  said  that  the 
party  has  his  election  between  two  remedies,  and  that,  if  he 
choose  and  pursue  one,  he  can  not  afterwards  claim  the  ben- 
efit of  the  other.  In  such  cases  as  the  one  at  bar,  the  statute 
quoted  gives  the  losing  party  an  additional  right  or  remedy^ 
peculiar  to  the  case.  He  may,  if  he  choose  so  to  do,  first 
exhaust  all  the  methods,  common  to  other  civil  actions,  for 
the  purpose  of  obtaining  a  new  trial,  and  then,  if  he  fail,  he 
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may  as  a  last  resort  make  his  application  for  a  new  trial  as 
Qf  righty  under  the  section  of  the  statute  above  quoted.  This 
is  a  right  he  does  not  waive  or  estop  himself  from  asserting 
by  his  previous  eflTorts  to  obtain  a  new  trial  for  cause,  whether 
in  the  court  rendering  the  judgment  or  in  the  appellate  court. 
If  he  make  his  application  for  a  new  trial  as  of  right,  to  the 
court  rendering  the  judgment,  and  give  the  undertaking  with 
approved  surety,  as  required  by  the  statute,  within  one  year 
after  the  rendition  of  the  judgment,  the  court  has  no  discre- 
tion in  the  case,  but  must  vacate  the  judgment  and  grant  the 
new  trial.  This  is  what  the  court  correctly  did,  in  the  case 
in  hand,  on  the  28th  day  of  June,  1884. 

For  the  reasons  given  we  are  of  opinion  that  the  court  erred 
in  sustaining  appellee's  motion  to  set  aside  its  order  and  judg- 
ment vacating  its  previous  judgment  and  granting  the  appel- 
lant a  new  trial  of  this  cause  as  of  right,  under  the  statute. 

The  judgment  is  reversed,  with  costs,  and  the  cause  is  re- 
manded, with  instructions  to  overrule  appellee's  motion,  etc., 
and  for  further  proceedings  not  inconsistent  with  this  opinion. 

Filed  Oct.  17,  18S5. 

Dissenting  Opinion. 

Elliott,  J. — I  can  not  concur  in  the  prevailing  opinion 
for  two  reasons : 

First,  The  appeal  took  the  case  from  the  jurisdiction  of  the 
circuit  court,  and  that  court  could  not,  while  the  case  was  in 
the  Supreme  Court,  grant  a  new  trial  either  as  of  right  or  for 
cause. 

Second.  The  appellant  had  an  election  between  inconsistent 
remedies,  and  having  elected  that  of  appeal  he  can  not  go  into  * 
the  trial  court  and  secure  a  new  trial. 

FUed  Oct.  17, 1885. 
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The  City  of  North  Vernon  v.  Voegler.  r 

Municipal  Corporation. — «Sree<  JmprovemenL — Error  in  Plan. — Negligenee* 
— A  municipal  corporation  is  not  liable  for  mere  errors  of  judgment  as 
to  the  plan  of  a  public  improvement,  but  is  responsible  for  negligence 
in  devising  the  plan  of  an  improvement,  as  well  as  for  negligence  in 
executing  the  work.    Rozell  v.  OUy  0/  Anderson,  91  Ind.  591,  explained. 

Same. — Consequential  Damages. — Municipal  corporations  are  not  responsi- 
ble for  consequential  injuries  resulting  from  the  grading  of  streets, 
where  the  work  is  done  in  a  careful  and  skilful  manner. 
<^  &AME.^ JPermartenl  ImpravemenL — Damages  to  Heal  Estate, — Action. — In  an 
action  for  injury  to  real  estate  caused  by  the  negligence  of  corporate 
officers  in  constructing  a  public  work  of  a  permanent  ^aracter,  as  the 
grading  of  a  street,  all  damages,  past  and  prospective,  can  be  recovered 
in  one  action. 

Same. — Former  Adjvdicatian. — In  such  a  case,  all  the  damages  must  be  re- 
covered in  one  suit,  and  for  fresh  damages  resulting  from  the  original 
"^'*— ^     wrong,  a  second  action  can  not  be  maintained. 

Same. — Answer. — Reply. — Demurrer. — Where  an  answer  avers  that  the  in- 
jury complained  of  is  the  same  as  that  declared  on  in  the  former  ac- 
tion, and  the  record  does  not  show  them  to  be  different,  the  averment 
will  be  taken  as  true  on  demurrer ;  if  the  causes  of  action  are  not  the 
same,  that  fact  must  be  replied. 

Same. — Nuisance. — The  improvement  of  a  street  by  a  municipal  corpora- 
tion is  not  a  nuisance,  though  done  in  a  negligent  and  unskilful  man- 
ner; and  hence  the  rule  that  the  continuance  of  a  nuisance  will  supply 
\^       ground  for  successive  actions,  has  no  application. 

Cause  op  Action. — Injury.— Damages. — In  every  valid  cause  of  action 
two  elements  must  be  present,  the  injury  and  the  damages;  one  is  the 
legal  wrong  to  be  redressed,  and  the  other  is  the  scale  or  measure  of  the 
recovery. 

Same. — Fresh  damages  without  a  fresh  injury  will  not  authorize  a  sec- 
ond or  subsequent  action. 

Pleading. — Conslrttctian  o/".— Pleadings  are  to  be  judged  by  their  general 
scope  and  tenor,  and  not  by  detached  and  isolated  statements  thrown 
into  them. 

From  the  Jennings  Circuit  Court. 

J,  G.  Berkshire,  G.  F.  Lamrence  and  J.  Z.  Yates,  for  ap- 
pellant. 

Elliott,  J. — There  are  two  paragraphs  in  the  appellee's 
complaint,  both  alleging  that  the  appellant  so  negligently  and 
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unskilfully  graded  one  of  its  public  streets  as  to  change  the 
flow  of  surface  water,  gather  it  in  one  channel  and  pour  it 
upon  the  lots  of  the  appellee,  greatly  injuring  her  property. 
The  first  paragraph  of  the  complaint  differs  from  the  second 
in  one  particular,  and  that  is  in  alleging  that  a  former  action 
was  commenced  by  the  ap}>ellee  which  resulted  in  a  judgment 
in  her  favor.  The  allegations  upon  this  subject  are  these : 
^^  That  in  September,  1879,  the  plaintiff  brought  suit  against 
the  defendant  for  the  damages  then  accrued  to  her  by  reason 
of  the  overflowing  and  injury  of  her  premises  up  to  that  time ; 
that  in  March,  1880,  she  recovered  judgment  in  that  action 
for  eighty  dollars  so  accrued  up  to  September,  1879;  that  all 
of  said  overflowings  of  said  premises  have  continued,  as  also 
the  other  said  injuries  to  plaintiff's  premises  ever  since  Sep- 
tember, 1879,  when  the  former  action  was  brought,  but  the 
defendant  has  done  nothing  and  made  no  efforts  to  change  or 
prevent  said  flow  of  water  over  the  lot  of  plaintiff." 

On  these  averments  the  appellant  founds  the  objection  to 
the  complaint,  that  it  shows  on  its  &ce  that  the  matter  pleaded 
has  been  adjudicated,  but  as  there  are  answers  which  more 
clearly  present  the  question,  we  defer  our  consideration  of  it 
until  we  take  up  those  answers.  • 

The  second  paragraph  of  the  answer  is  in  substance  this: 
The  improvement  of  the  street  was  made  under  an  ordinance 
and  a  plan  of  the  common  council, duly  enacted  and  adopted; 
that  the  improvement  of  the  street  was,  in  the  judgment  of 
the  common  council,  necessary  and  proper,  and  that  the  in- 
juries complained  of  were  the  unavoidable  result  of  the  im- 
provement of  the  street. 

The  sufficiency  of  this  answer  is  sought  to  be  maintained 
upon  the  decision  in  Rozell  v.  (My  of  Anderson^  91  Ind.  591, 
but  that  decision  is  very  far  from  sustaining  such  an  answer 
as  the  one  before  us.  In  that  case,  the  evidence  was  not  in 
the  record,  as  the  opinion  shows,  and  the  court  was  simply 
called  upon  to  determine  whether  the  instruction  assailed  was 
correct  upon  any  supposable  state  of  the  evidence  admissible 
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under  the  issues  in  the  cause.  We  have  no  doubt  that  the 
ruling  in  that  case  was  right  upon  the  question  as  the  record 
presented  it.  We  hold  now,  as  we  held  then,  that,  as  an  ab- 
stract rule  of  law,  a  municipal  corporation  is  not  liable  for 
mere  errors  of  judgment  as  to  the  plan  of  a  public  improve- 
ment ;  but  we  did  not  then  hold,  nor  do  we  now  hold,  that 
for  negligence,  whether  in  the  plan  of  the  work  or  its  execu- 
tion, a  municipal  corporation  is  not  liable.  That  we  did  not 
then  hold  that  for  negligence  the  municipal  corporation  is  not 
liable,  is  evident  from  the  fact  that  the  court,  in  the  opinion 
given  in  that  case,  cites  with  approval  the  cases  which  hold 
a  municipal  corporation  liable  for  negligence  in  the  plan  of 
an  improvement  as  well  as  in  the  manner  of  executing  the 
work. 

We  have  many  cases,  extending  from  Gitxj  of  Indianapolis 
V.  Huffer,  30  Ind.  235,  down  to  City  of  Craiofordaville  v.  Bond, 
96  Ind.  236,  holding  that  for  negligence  in  devising  a  plan 
as  well  as  for  negligence  in  executing  it,  the  municipal 
corporation  is  liable.  This  was  in  effect  the  decision  in 
the  case  appealed  to  this  court  by  the  appellant,  involving 
the  sufficiency  of  just  such  an  answer  as  that  now  before 
us.  Oily  of  North  Vernon  v.  Voegler,  89  Ind.  77.  The  ques- 
tion was  fully  considered  and  the  authorities  cited  in  the  cases 
of  aty  ofEvansville  v.  Decker,  84  Ind.  326  (43  Am.  R.  86), 
Ckimmins  v.  Gty  of  Seymour y  79  Ind.  491  (41  Am.  R.  618), 
Weis  V.  aiy  of  Madison,  75  Ind.  241  (39  Am.  R.  135),  Gly 
of  Indianapolis  v.  Taie,  39  Ind.  282,  and  City  of  Indianapolis 
V.  Lawyer,  38  Ind.  348. 

The  doctrine  is  not  only  sustained  by  authority,  but  is  sound 
in  principle.  Suppose  that  the  common  council  of  a  city  de- 
termine to  build  a  sewer,  and  cover  it  with  reeds,  can  it  be 
possible  that  the  corporation  can  escape  liability  on  the  ground 
that  the  common  council  erred  in  devising  a  plan?  Or,  to  take 
such  a  case  as  City  of  Indianapolis  v.^Huffer,  supra,  suppose 
the  common  council  undertake  to  conduct  a  large  volume  of 
water  through  a  culvert  capable  of  carrying  less  than  one- 
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tenth  of  the  water  conducted  to  it  by  the  drains  constructed 
by  the  city,  can  responsibility  be  evaded  on  the  ground  of  an 
error  of  judgment?  Again^  to  take  an  illustration  from  a 
somewhat  different  class  of  cases,  suppose  the  common  coun- 
cil to  devise  a  plan  for  a  bridge  that  will  require  timbers  so 
slight  as  to  give  way  beneath  the  tread  of  a  child,  can  the 
city  escape  liability  on  the  ground  that  there  was  only  an  er- 
ror of  judgment  in  devising  the  plan?'  Illustrations  might 
be  indefinitely  multiplied,  but  it  is  unnecessary  to  pursue  the 
subject.  The  only  rule  that  has  any  solid  support  in  princi- 
ple is,  that  for  errors  in  judgment  in  devising  a  plan  there  is 
no  liability,  but  there  is  liability  where  the  lack  of  care  and 
skill  in  devising  the  plan  is  so  great  as  to  constitute  negligence. 

Our  decisions  have  long  and  steadily  maintained  that  mu- 
nicipal corporations  are  not  responsible  for  consequential  in- 
juries resulting  from  the  grading  of  streets,  where  the  work 
is  done  in  a  careful  and  skilful  manner,  but  they  have  quite 
as  steadily  maintained  that  where  the  work  is  done  in  a  neg- 
ligent and  unskilful  manner,  the  corporation  is  liable  for 
injuries  resulting  to  adjacent  property.  City  of  Kokomo  v. 
Mahan,  100  Ind.  242,  see  page  246 ;  City  of  Crawfordsmlle 
V.  Bond^  supra;  Town  of  Princeton  v.  Gieske,  93  Ind.  102; 
Wets  V.  City  of  Madison,  75  Ind.  241 ;  S.  C,  39  Am.  R.  135 ; 
City  of  Evansville  v.  Decker,  supra,  and  authorities  cited; 
Macy  V.  City  of  Indianapolis,  17  Ind.  267. 

The  complaint  in  this  case  very  fully  alleges  the  negli- 
gence and  unskilfulness  of  the  defendant,  and  an  answer  ad- 
mitting these  allegations  can  not  avoid  them  by  averring,  as 
the  one  before  us  does,  that  the  negligence  and  want  of  skill 
were  not  in  doing  the  work,  but  in  devising  the  plan.  We 
have  not  considered  the  fugitive  denials  cast  into  the  answer 
for  the  reason  that  it  is  now  well  settled  that  pleadings  are 
to  be  judged  by  their  general  scope  and  tenor,  and  not  by  de- 
tached and  isolated  statements  thrown  into  them.  Neidefer 
V.  Chastain,  71  Ind.  363  (36  Am.  R.  198);  Western  Union 
TeL  Co.  V.  Reed,  96  Ind.  195,  see  p.  198. 
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There  are  several  paragraphs  of  answer  pleading  a  former 
adjudication^  and  we  perceive  no  substantial  difference  be- 
tween them^  but,  as  we  are  not  aided  by  a  brief  from  the  ap- 
pellee, and  as  the  third  paragraph  presents  the  question  in  a 
clearer  light  than  the  others,  we  confine  our  investigation  and 
decision  to  that  paragraph.  The  material  averments  of  this 
paragraph,  exhibited  in  a  condensed  form,  are  these :  On  the 
18th  day  of  September,  1879,  the  appellee  filed  her  com- 
plaint in  the  Jennings  Circuit  Court  against  the  appellant, 
and  in  the  action  thus  begun  the  appellee  recovered  judg- 
ment for  $80  at  the  March  term,  1880.  This  judgment  re- 
mains in  full  force.  The  complaint  in  that  action  stated  as 
a  cause  of  action  the  injuries  to  the  same  property  from  the 
same  negligence  and  unskilful  improvement  of  the  same 
street,  as  that  described  and  charged  in  the  present  action. 
The  appellant  has  made  no  other  improvement  than  the  one 
described  in  the  former  complaint,  and  the  injuries  resulting 
to  appellee's  property  were  such  only  as  were  caused  by  the 
improvement  made  prior  to  the  filing  of  the  complaint  in 
the  action  begun  in  September,  1879.  The  concluding  aver- 
ment of  the  answer  is  this :  "And  it  is  the  grading  of  the 
same  street  and  the  building  of  the  same  culverts  and  the 
identical  grading  and  building,  and  the  identical  negligence 
and  want  of  care  and  skill  now  complained  of  that  we/e  com- 
plained of  in  the  former  action  and  not  others." 

The  answer  presents  a  question  of  great  importance  an^ 
much  difficulty.  The  theory  of  the  appellee,  as  we  infer 
from  the  record,  is,  that  the  former  action  embraced  only  such 
damages  to  the  real  estate  as  occurred  prior  to  the  recovery 
of  the  judgment  in  that  action.  The  theory  of  the  appel- 
lant is,  that  the  former  action  embraced  all  damages  result- 
ing to  the  appellee's  property  from  the  negligent  improve- 
ment of  the  street,  and  that  a  second  action  can  not  be  main- 
tained for  the  same  breach  of  duty  that  formed  the  basis  of 
the  first  action. 

There  is  a  material  distinction  between  damages  and  injury. 
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Injury  is  the  wrongful  act  or  tort  which  causes  loss  or  harm 
to  another.  Damages  are  allowed  as  an  indemnity  to  the  per- 
son who  suffers  loss  or  harm  from  the  injury.  The  word  "  in- 
jury ''  denotes  the  illegal  act,  the  term  ^^  damages''  means  the 
sum  recoverable  as  amends  for  the  wrong.  The  words  are 
sometimes  used  as  synonymous  terms,  but  they  are,  in  strict- 
ness, words  of  widely  different  meaning.  There  is  more  than 
a  mere  verbal  difference  in  their  meaning,  for  they  describe  es- 
sentially different  things.  The  law  has  always  recognized  a 
difference  between  the  things  described,  for  it  is  often  de- 
clared that  no  action  will  lie  because  the  act  is  damnum  absque 
injuria.  Broom  Legal  Max.  196 ;  Weeks  Damnum  Absque 
Injuria,  7;  Broom  Com.  (4th  ed.)  75,  621. 

In  every  valid  cause  of  action  two  elements  must  be  pres- 
ent— the  injury  and  the  damages.  The  one  is  the  legal  wrong 
which  is  to  be  redressed,  the  other  the  scale  or  measure  of 
the  recovery.  Mayne  Dam.  1 ;  1  Sutherland  Dam.  3.  As 
there  may  be  damages  without  an  injury,  so  there  may  be  an 
injury  without  damages.  It  has  many  times  been  said  that 
no  action  will  lie  becauvse  the  injury  produced  no  damages,  or, 
as  the  law  phrase  runs,  the  wrong  is  injuria  sine  damno. 

The  distinction  between  injury  and  damages  is  an  impor- 
tant one  in  this  instance,  and  for  this  reason  we  have  been 
careful  to  mark  the  difference  and  to  enforce  our  statement 
by  reference  to  authorities,  although  the  principle  involved  is 
a  rudimentary  one.  The  distinction  is  important,  for  the  rea- 
son that  the  law  is,  that  fresh  damages,  without  a  fresh  injury, 
will  not  authorize  a  second  or  subsequent  action.  The  rule 
is  thus  tersely  stated  in  Warner  v.  Bacon,  8  Gray,  397 :  "A 
fresh  action  can  not  be  brought  unless  there  be  both  a  new 
unlawful  act  and  fresh  damage."  This  rule  is  illustrated  by 
many  cases.  Mr.  Mayne  refers  to  the  case  of  Howell  v.  Young, 
5  B.  <&  C.  259,  and  commenting  on  it  says :  "  The  statute  of 
limitations  runs  from  the  act  of  negligence,  not  from  the  time 
that  an  injury  accrues ;  such  injury  is  merely  consequential 
damage,  not  a  fresh  cause  of  action  ;  the  damages  then  in  the 


320  SUPREME  COURT  OF  INDIANA, 


The  City  of  North  Vernon  v.  Voegler. 


V 


original  action  must  cover  all  the  loss  that  can  ever  arise^  be- 
cause no  such  loss  can  afterwards  be  compensated.'^  Mayne 
Dam.  611.  An  American  author  says:  ^^A  cause  of  action 
and  the  damages  recoverable  therefor  are  an  entirety.  The 
party  injured  must  be  plaintiff,  by  the  common  laW;  and  he 
must  demand  all  the  damages  which  he  has  suffered  or  ever 
will  suffer  from  the  injury,  grievance  or  cause  of  action,  upon 
which  his  action  is  founded.  He  can  not  split  a  cause  of  ac- 
tion and  bring  successive  suits  for  parts,  because  he  may  not 
be  able  at  first  to  prove  all  the  items  of  the  demand,  or  be- 
cause all  the  damages  have  not  been  suffered.''  1  Suther- 
land Dam.  175. 

The  rule  we  are  discussing  applies  to  cases  of  personal  in- 
juries, for,  among  the  earliest  of  the  reported  cases,  we  find 
it  laid  down  for  law  that  in  an  action  for  trespass  to  the  per- 
son the  recovery  of  damages  must  be  once  for  all,  including 
past  as  well  as  prospective  damages.  Fetter  v.  Bealey  1  Salk. 
11 ;  S.  C,  1  Ld.  Raymond,  339. 

In  HodsoU  V.  StcdlehroMy  11  Ad.  &  E.  301,  it  was  held  that 
both  injury  and  damage  must  concur  to  give  a  cause  of  ac- 
tion ;  that  the  damages  were  not  the  sole  cause  of  action,  and 
the  jury  were  directed  to  assess  both  present  and  prospective 
damages^  because  a  second  action  could  not  be  brought  for 
damages  resulting  from  the  same  injury.  Upon  this  ancient 
doctrine  rest  the  cases  which  hold  that  where  personal  injuries 
are  received  from  the  negligent  act  of  a  carrier  of  passengers, 
or  are  caused  by  the  negligence  of  a  municipal  corporation, 
all  the  damages,  present  and  prospective,  must  be  assessed  in 
one  action,  because  a  second  action  can  not  be  brought.  Town 
of  Elkhart  v.  Ritter,  66  Ind.  136  ;  Weisenberg  v.  OUy  of  Ap- 
pleton,  26  Wis.  56 ;  S.  C,  7  Am.  R.  39  ;  Whitmy  v.  Claren- 
don, 18  Vt.  252;  S.  C,  46  Am.  Dec.  150;  1  Sutherland 
Dam.  197,  auth.  n.  p.  198. 

Mr.  Mayne,  in  discussing  this  general  subject,  says:  "Sim- 
ilar questions  often  arise  in  cases  where  a  person  by  digging, 
raining,  building,  or  the  like,  affects  the  plaintiff's  land  or 
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house  in  such  a  mauner  as  to  produce  injurious  conse- 
quences, which  manifest  themselves  at  a  later  period.  Here 
it  is  now  settled  that  all  subsequent  or  recurring  damage  may 
be  assessed,  and  can  only  be  recovered  in  a  suit  brought  upon 
the  original  cause  of  action."  Mayne  Dam.  138.  In  Backhouse 
V.  Bonomi,  9  H.  L.  Cases,  503,  the  doctrine  declared  by  the 
author  from  whom  we  have  quoted  is  asserted.  There  is, 
however,  a  later  English  case  which  seems  to  break  in  upon 
the  rule  of  the  earlier  cases,  and  to  shake  in  some  degree,  at 
least,  their  authority.  It  does,  indeed,  expressly  overrule 
the  case  of  LanJ)  v.  Walker ^  L.  R.  3  Q.  B.  Div.  389.  The  case 
to  which  we  refer  is  Mitchell  v.  Darley  Main  Colliery  Co.,  21 
Cent.  L.  J.  148 ;  S.  C,  24  Am.  L.  Reg.  432.  If  that  case  can 
be  regarded  as  well  decided,  it  must  be  deemed  an  exception 
to  the  general  rule,  for  the  general  rule  is,  that  one  action, 
and  one  only,  can  be  maintained  for  a  breach  of  duty  con- 
stituting a  tort.  The  English  court  seems  to  have  gone  still 
further  in  opposition  to  the  ancient  rule,  in  Brunsden  v.  Hum- 
phrey,  24  Am.  L.  Reg.  369,  but  in  that  case  Chief  Justice 
Coleridge  dissented,  and  an  able  reviewer  says :  "  It  ceiiainly 
seems  that  the  reasoning  of  Coleridge,  C.  J.,  in  the  prin- 
cipal case,  is  more  in  harmony  with  the  established  rules  of 
law.  And  it  should  be  noted  that  the  opinion  of  Pollock, 
B.,  and  Lopes,  J.,  in  the  court  below,  11  Q.  B.  712,  were 
on  the  same  side,  so  that  really  the  majority  of  those  judges 
who  have  expressed  opinions  on  the  subject  are  against  suc- 
cessive actions  in  such  cases."     Ibid.  378. 

These  English  cases  may,  however,  be  discriminated  from 
the  one  we  are  discussing,  for,  in  this  case,  the  improvement 
of  the  street  was  a  permanent  one ;  while,  in  the  only  one  of 
these  English  cases  that  is  analogous  to  the  present,  the  act  out 
of  which  the  wrong  arose  was  of  a  different  character.  The 
case  before  us  is  clearly  analogous  to  the  seizure  of  land  un- 
der the  right  of  eminent  domain  for  railroad  or  highway 
purposes,  and  in  all  such  cases  it  is  held,  both  by  the  English 
Vol.  103.— 21 
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and  the  American  courts,  that  all  the  damages^  present  and 
prospective,  must  be  assessed  in  one  proceeding.  Lafayette^ 
etc.,  Co.  V.  New  Albany,  etc.,  R.  R,  Co.,  13  Ind.  90 ;  Montmo- 
rency, etc.,  Co.  V*  Stockton,  43  Ind.  328;  1  Sutherland 
Dam.  191. 

In  the  case  of  Powers  v.  Council  Bluffs,  45  Iowa,  652,  8.  C, 
24  Am.  R.  792,  the  city  cut  a  ditch  along  the  side  of  the 
plaintiff's  lot  and  caused  his  lands  to  be  overflowed,  and  it 
was  declared  that  the  cause  of  action  was  complete  when  the 
unlawful  act  was  committed,  and  that  all  of  the  damages  ac» 
cruing  from  the  original  wrong  must  be  included  in  one  ac- 
tion. It  is  true,  that  this  case  has  been  criticised,  but  the 
criticism  docs  not  affect  its  force  upon  the  point  to  which  we 
cite  it.  Wood  Lim.  of  Actions  372.  The  criticism  upon  the 
case  is,  that  the  court  erred  in  holding  that  the  cause  of  action 
accrued  when  the  ditch  was  dug,  for  the  reason  that  no  dam- 
ages at  all  accrued  until  some  time  after  the  ditch  was  dug, 
and  until  the  damages  did  accrue  there  was  no  complete  cause 
of  action.  Conceding,  but  not  deciding,  that  the  criticism  is 
just,  it  does  not  break  the  force  of  the  decision  as  applied  to 
this  case,  for,  here,  there  were  both  damages  and  injury  be- 
fore the  first  action  was  commenced,  and  Mr.  Wood  concedes, 
or  rather  affirms,  that  if  the  element  of  damages  had  been 
present  in  the  case  cited,  the  decision  would  be  right.  In 
Town  of  Troy  v.  Cheshire  R.  R.Co.,  3  Foster  N.  H.  83,  it  was 
held  that,  "  In  case  for  nuisance,  if  the  act  done  is  necessarily 
injurious,  and  is  of  a  permanent  nature,  the  party  injured 
may,  at  once,  recover  his  damages  for  the  whole  injury."  In 
that  case  the  injury  to  the  town  was  done  by  the  construction 
of  a  railroad,  and  the  court  said :  "The  injury  done  to  the 
town  is  then  a  permanent  injury,  at  once  done  by  the  con- 
struction of  the  railroad,  which  is  dependent  upon  no  contin- 
gency, of  which  the  law  can  take  notice,  and  for  the  injury 
thus  done  to  them,  they  are  entitled  to  recover  at  once  their 
reasonable  damages." 

It  is  true  in  the  present  case,  as  it  was  in  the  one  referred 
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tO;  that  the  improvement  of  the  street  was  a  permanent  one, 
and  as  it  was  permanent  the  cause  of  action  was  complete 
when  damages  resulted,  and  the  recovery  must  be,  not  for 
part  of  the  damages,  or  for  some  damages,  but  for  all  the 
damages  resulting  from  the  wrong  which  constituted  the  cause 
of  action.  Turning  to  a  somewhat  different  line  of  cases,  we 
find  running  through  them  all  the  same  general  principles 
found  in  the  cases  we  have  cited.  Thus,  in  actions  against 
an  attorney  for  negligence,  the  rule  is  that  all  the  loss  re- 
sulting from  the  wrong  must  be  recovered  in  one  action,  and 
no  subsequent  action  can  be  maintained.  Wilcox  v.  Plum- 
mer,  4  Peters,  172 ;  Moore  v.  Juvenal,  92  Pa.  St.  484 ;  Camp-- 
belPs  AdmW  v.  BoggSy  48  Pa.  St.  524 ;  Downy  v.  Oarard,  24 
Pa.  St.  52 ;  Miller  v.  Wilson,  24  Pa.  St.  114  ;  Owen  v.  Western 
Saving  Fund,  97  Pa.  St.  47 ;  S.  C,  39  Am.  R.  794;  Howell  v. 
Young,  supra. 

In  Owen  v.  Western  Saving  Fund,  supra,  the  last  case  cited 
was  approved,  and  it  was  said  of  it:  "And,  in  this  case, 
it  was  held,  that  special  damages,  resulting  from  a  breach  of 
duty,  do  not  constitute  a  fresh  ground  of  action,  but  are  merely 
the  measure  of  the  injury  resulting  from  the  original  cause.'' 
The  general  principle  we  are  discussing  was  involved  in  the 
case  of  Richardson  v.  Eagle  Machine  Works,  78  Ind.  422 
(41  Am.  R.  684),  where  it  was  held  that  an  agent  who  elected 
to  bring  an  action  for  wages  could  not  bring  a  second  action 
to  recover  damages  for  a  breach  of  the  contract,  stipulating 
that  the  employment  should  continue  for  one  year. 

In  Crosby  v.  Jeroloman,  37  Ind.  264,  the  court  quoted  with 
approval  from  the  opinion  in  Secor  v.  Sturgis,  16  N.  Y.  548, 
the  following :  "  I  admit  that  the  rule  does  not  extend  to  sev- 
eral and  distinct  trespasses  or  other  wrongs,  nor,  as  we  have 
seen,  to  distinct  contracts.  It  goes  against  several  actions  for 
the  same  wrong,  and  against  several  actions  on  the  same  con- 
tract.'' 

The  general  rule,  as  stated  by  a  recent  author,  is  this : 
''When  a  wrongful  act  is  done  which  produces  an  injury 
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which  is  not  only  immediate,  but  from  its  nature  must  neces- 
sarily continue  to  produce  loss  independent  of  any  subsequent 
wrongful  act^  then  all  the  damages  resulting,  both  before  and 
after  the  commencement  of  the  suit,  majc  be  estimated  and 
recovered  in  one  action."     3  Sutherland  Dam.  403. 

In  Adams  v.  HadingSy  etc.,  B.  R.  Co.,  18  Minn.  260,  this 
rule  was  enforced.  The  court,  speaking  of  the  construction 
of  a  railroad,  said  :  ''And  if  such  erection  necessarily  caused 
the  surface  water  to  stand  upon  plaintiff's  land,  or  run  into 
his  cellar  and  well,  he  could  recover  therefor  in  this  action, 
though  such  injury  might  not  accrue  for  some  time  after  the 
completion  of  such  illegal  act,  viz. ;  the  making  of  the  road- 
bed and  track.''  This  general  principle  is  also  maintained  in 
8eely  v.  Alden,  61  Pa.  St.  302. 

There  are  many  cases  declaring  and  enforcing  the  general 
rule  that  the  plaintiff  may  recover  in  one  actfon  all  the  dam- 
ages he  suffers,  whether  retrospective  or  prospective,  where 
the  injury  which  causes  the  loss  or  harm  is  of  a  permanent 
character,  as  a  street,  a  canal  or  a  railroad.  All  things  that 
proximately  contribute  to  the  injury  may  be  taken  into  con- 
sideration in  estimating  the  damages,  and  if  the  injury  ex- 
tends so  far  as  to  totally  destroy  the  value  of  the  property, 
then  damages  equal  to  the  value  of  the  property  may  be 
awarded.  Mr.  Freeman  states  the  rule  very  strongly.  His 
statement  is  this :  ''AH  the  damages  which  can,  by  any  pos- 
sibility, result  from  a  single  tort,  form  an  indivisible  cause  of 
action.''  He  also  says :  "  For  damages  alone,  no  action  can 
be  permitted.  Hence,  if  a  recovery  has  once  been  had  for 
the  unlawful  act,  no  subsequent  suit  can  be  sustained."  Free- 
man Judg.,  section  241.  The  cases  of  Cadle  v.  Muscatine 
WesUm  R.  R.  Co.,  44  Iowa,  11,  Finley  v.  Herahey,  41  Iowa, 
389,  Illinois  Cerdral  R.  R.  Cb.  v.  Orabill,  50  HI.  241,  Eliza- 
bethtofvn,  etc.,  R.  R.Oo.  v.  Combs,  10  Bush, 382,  Jeffersonville, 
etc.,  R.  R.  Co.  V.  Esterle,  13  Bush,  667,  illustrate  and  enforce 
the  principles  we  are  discussing. 

In  Fowle  v.  New  Haven,  etc.,  Co.,  112  Mass.  334,  S.  C,  17 
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Am.  R.  106,  language  is  used  which  so  forcibly  applies  here 
that  we  quote  it :  "  The  case  at  bar,"  said  the  court,  "  is  not 
to  be  treated  strictly  in  this  respect  as  an  action  for  an 
abatable  nuisance.  More  accurately  it  is  an  action  against 
the  defendant  for  the  construction  of  a  public  work  under  its 
charter  in  such  a  manner  as  to  cause  unnecessary  damage 
bv  want  of  reasonable  care  and  skill  in  its  construction.  For 
such  an  injury  the  remedy  is  at  common  law.  And  if  it  re- 
sults from  a  cause  which  is  either  permanent  in  its  character^ 
or  which  is  treated  as  permanent  by  the  parties,  it  is  proper 
that  entire  damages  should  be  assessed  with  reference  to  past 
and  probable  future  injury." 

As  probable  future  damages  may  be  taken  into  considera- 
tion in  an  action  to  recover  for  a  loss  caused  by  the  negli- 
gence of  corporate  officers  in  constructing  a  public  work 
of  a  permanent  character,  the  plaintiflF  in  such  an  action 
can  recover  all  the  damages  he  has  sustained,  and  in  such 
cases  no  second  action  can  be  maintained.  To  permit  a  sec- 
ond action  to  recover  damages  resulting  from  the  negligent 
grading  of  a  street,  would  be  to  allow  successive  damages 
to  be  awarded  where  there  was  no  fresh  wrong.  Great  in- 
justice would  almost  inevitably  result  from  a  rule  permitting 
successive  actions,  for  it  would  be  impossible  to  prevent  dam- 
ages from  being  twice  assessed  for  the  same  wrong. 

The  ultimate  conclusions  to  which  these  authorities  lead 
are :  First.  That  where  there  is  one  cause  of  action,  all  the 
damages  must  be  recovered  in  one  suit,  and  for  fresh  damages 
resulting  from  the  original  wrong  a  second  action  can  not  be 
maintained.  Second,  Where  the  cause  of  action  is  the  negli- 
gence and  unskilfulness  of  the  oflScers  of  a  municipal  corpo- 
ration in  the  improvement  of  a  street,  the  injury  is  complete 
and  permanent,  constituting  but  one  cause  of  action,  and  in 
a  suit  on  that  cause  of  action  all  damages,  present  and  pro- 
spective, may  be  recovered,  and  for  fresh  damages  resulting 
from  the  improvement  a  second  action  will  not  lie. 

The  complaint  of  the  appellee,  as  we  have  seen,  is  based 
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upon  the  negligence  of  the  corporate' officers  in  improving  a 
street  and  the  improvement  is  a  permanent  one^  so  that  the 
tort  which  formed  the  basis  of  the  action  was  complete  when 
damages  resulted.  The  answer  avers,  and  the  demurrer  admits^ 
that  there  was  no  new  wrong  or  negligence.  As  the  plead- 
ings stand,  there  is  a  single  wrong  and  nothing  more.  The 
fresh  damages  do  not,  as  the  pleadings  aver,  arise  from  a  new 
or  fresh  wrong.  The  case,  therefore,  is  not  within  the  au- 
thorities which  hold  that  where  there  is  a  new  neglect  or  a 
fresh  wrong,  there  may  be  a  second  action. 

The  answer  avers  that  the  injury  complained  of  is  the 
same  as  that  declared  on  in  the  former  action.  It  goes  even 
further,  for  it  affirmatively  shows  that  no  improvement  has 
been  made,  and  that  no  grading  has  been  done  since  that  de- 
scribed in  the  former  complaint.  The  causes  of  action  are, 
therefore,  the  same.  Where  the  answer  avers  the  causes  of 
action  to  be  the  same,  and  the  record  does  not  show  them  to 
he  different,  the  averment  is  taken  to  be  true  on  demurrer. 
OiUler  V.  Cox,  2  Blackf.  178. 

If  the  causes  of  action  are  not  the  same,  that  fact  must  be 
replied.  James  v.  State,  7  Blackf.  325.  We  have,  upon  the 
pleadings,  therefore,  a  case  where  there  are  fresh  damages, 
but  where  there  is  no  fresh  cause  of  action,  for  the  utmost 
that  can  be  yielded  to  the  appellee  is,  that  the  record  shows 
that  damages  have  resulted  since  the  first  action,  flowing, 
however,  from  the  original  wrong.  We  need  not  decide 
what  might  be  successfully  replied;  we  simply  decide  the 
question  before  us,  and  our  decision  is  that  the  answer  suffi- 
<jiently  pleads  a  former  adjudication. 

We  have  already  placed  stress  upon  the  fact  that  the  con- 
struction of  the  highway  is  permanent,  and  that  the  wrong 
was  complete  when  the  street,  as  a  permanent  work,  was  fin- 
ished and  damages  resulted.  We  deem  it  proper  to  empha- 
size this  element  of  the  case,  for  we  can  readily  conceive  cases 
of  an  essentially  different  character  where  a  very  different 
rule  would  apply.     We  can  conceive  of  cases  where  a  tem- 
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porary  wrong  might  be  done  under  such  circumstances  as 
ivould  make  it  reasonable  to  presume  that  the  defendant  would 
right  the  wrong  before  a  recurrence  of  harm  or  loss,  and  in 
such  cases  it  might  well  be  that  the  plaintiff  could  bring  a 
second  action.  We  know  that  there  are  cases  where  it  is 
proper  to  presume  that  the  wrong-doer  will  not  maintain  the 
unlawful  thing  that  caused  the  harm  or  lo&s.  Mayne  Dam. 
141,  section  110.  But  the  case  upon  which  we  are  pronounc- 
ing judgment,  and  to  which  we  confine  our  decision,  is  one 
where  the  improvement  of  the  street  was  a  completed  and  per- 
manent fact,  and  where  the  parties  must  presume  that  it  was 
permanent  in  its  character,  and  that  it  was  intended  that  the 
thing  done  should  remain  unchanged.  It  can  not  be  pre- 
sumed that  municipal  officers,  having  built  a  street  or  road, 
intended  it  to  be  temporary ;  a  presumption  that  the  wrong 
was  not  of  a  permanent  character  might,  perhaps,  obtain  where 
a  natural  watercourse  is  temporarily  obstructed,  or  where,  in 
the  course  of  improving  a  street,  water  was  thrown  upon  a 
lot ;  but  it  can  not  prevail  where  the  improvement  of  the  street 
is  complete  and  the  street  permanently  constructed. 

This  is  not  the  case  of  a  nuisance.  It  is  the  case  of  a  neg- 
ligent improvement  of  a  street.  The  improvement  was  in 
itself  rightful  and  legal,  but  the  manner  in  which  the  im- 
provement was  made  was  wrongful.  The  wrong  was  not  in 
grading  the  street,  but  in  the  manner  of  doing  it.  It  is  not 
a  nuisance  for  a  municipal  corporation  to  grade  its  streets, 
but  it  is  an  actionable  wrong  to  do  it  negligently.  The  wrong 
in  negligently  grading  the  street  is  the  basis  of  the  action,  for 
there  are  no  facts  alleged  constituting  a  nuisance.  It  is  not 
a  nuisance  to  do  what  the  law  authorizes,  but  it  may  be  a  tort 
to  do  the  authorized  act  in  a  negligent  manner.  It  is  evi- 
dent, therefore,  that  the  cases  which  hold  that  the  continuance 
of  a  nuisance  will  supply  grounds  for  successive  actions  have 
no  influence  upon  this  case. 

Judgment  reversed. 

Filed  Oct.  27, 1886. 
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May  hew  v.  Burns. 


No.  11,273. 
MaYHEW  V.  BUBNS. 

Parent  anp  Child.—  When  Faiher  May  MainUdn  Action  in  Bia  Own  Right 
for  Death  nf  Child, — Cases  Modified  and  Approved. — Under  section  266,  R. 
S.  1881,  a  father,  during  the  continuance  of  the  relation  of  parent  and 
child,  may  maintain  an  action  in  his  own  right  for  damages  caused  by 
the  death  of  his  child.  Gann  v.  Worman,  69  Ind.  458,  modified,  and 
Pennsylvania  Co,  v.  Lilly,  73  Ind.  252,  approved. 

Same. —  When  Action  Mtist  be  Brought  by  Personal  RepresenUUive. — Where  the 
relation  of  parent  and  child  does  not  exists  the  action,  under  section  284, 
R.  6.  1881,  must  be  brought  hy  the  personal  representative,  regardlesa 
of  the  age  of  the  person  whose  death  has  been  caused. 

Married  Woman. — Liability  for  Tori, — A  married  woman,  for  a  tort  com- 
mitted by  the  violation  of  any  duty  imposed  upon  her  by  law  with  re- 
spect to  her  separate  property,  is  liable  to  the  same  extent  as  if  she  were 
unmarried. 

Neqligkkce. — ExeavaOon  Co/using  Pitfall  upon  Adjoining  Lot, — Poarent  and 
ChUd, — One  who  makes  an  excavation  upon  his  lot  in  such  a  manner  aa 
to  cause  a  pitfall  upon  an  adjoining  lot  is  liable,  in  the  absence  of  con- 
tributory negligence,  to  one  who  resides  upon  the  latter,  for  the  death  of 
his  child  caused  by  falling  into  such  pit. 

Same. — Evidence,--- Care  of  Children, —  Peeuniary  Condition  i^  Father, — Con'- 
tributory  Negligenee, — Where  one  is  suing  for  the  death  of  his  child  al- 
leged to  have  been  caused  by  the  negligence  of  another,  evidence  that 
the  plaintiff  is  poor,  and  not  able  to  employ  any  one  other  than  his- 
housekeeper  to  take  care  of  his  children,  is  not  admissible  upon  the  ques- 
tion of  contributory  negligence. 

Same. — Knowledge  of  Danger, — Duty  to  Avert, — Where  one  knows  of  danger 
which  threatens  injury  to  himself  or  those  to  whom  he  is  bound  to  af- 
ford protection,  and  he  can  by  reasonable  exertion  avert  it,  his  negligent 
failure  to  do  so  will  prevent  a  recovery. 

Trespass. — Abating  Nuisance. — Where  one  creates  a  dangerous  nuisance 
upon  the  property  of  another,  ihe  latter,  for  the  purpose  of  abating  it^ 
may  go  upon  the  property  of  the  former  without  becoming  a  trespasser. 

From  tlie  Allen  Superior  Court. 

J.  MorriSy  C.  H,  Aldrich  and  /.  M.  Barrett,  for  appellant. 
H.  Colerick  and  W.  S.  Oppenheim,  for  appellee. 

Mitchell,  C.  J. — James  Burns  brought  this  action  against 
Sarah  Mayhew,  to  recover  damages  for  wrongfully  causing^ 
the  death  of  his  infant  child. 
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Mrs.  Mayhew  is  a  married  womaD,  and  the  wrong  com- 
plained of  is,  that  being  the  owner  of  lot  24,  in  one  of  the 
additions  to  the  city  of  Fort  Wayne,  she  caused  an  excava- 
tion, for  a  privy  vault,  to  be  made  on  her  lot,  so  near  the  di- 
vision line  between  it  and  lot  23,  on  which  the  plaintiff 
lived,  as  that  two  feet  of  the  soil  from  plaintiff's  lot,  and  the 
division  fence  between  the  two,  fell  into  the  excavation.  It 
was  averred  that  the  excavation  was  negligently  permitted  to 
remain  open  and  unguarded,  notwithstanding  the  plaintiff, 
upon  discovering  its  dangerous  condition,  gave  notice  to  the 
defendant,  and  requested  that  it  be  made  safe.  The  plaintiff  was 
a  widower  with  five  children.  The  children,  with  his  house- 
hold, were  in  the  care  of  his  sister-in-law,  who  was  compe- 
tent to  have  them  in  charge.  While  in  her  charge,  his  son,  aged 
two  years,  fell  into  the  excavation,  which  was  filled  with  wa- 
ter, and  was  drowned.  It  is  alleged  that  this  occurred  with- 
out &ult  or  negligence  on  the  part  of  the  plaintiff. 

He  claims  damages  for  the  loss  of  the  services  and  society 
of  his  child  from  the  time  of  his  death  until  he  should  have 
attained  his  majority.  The  action  is  brought  by  the  father 
in  his  own  right. 

At  the  threshold  we  are  met  with  the  objection  that  a 
father  can  maintain  no  action,  in  his  own  right,  to  recover  for 
the  death  of  his  child,  or  for  the  loss  of  services  of  one 
whose  death  has  been  caused  by  the  wrongful  act  or  omission 
of  another.  It  is  said  there  is  no  statute  in  force  in  this 
State  giving  the  right,  and  that  none  exists  by  the  common 
law.  That  it  was  the  settled  rule  of  the  common  law  that  the 
death  of  a  human  being  could  not  be  complained  of  as  an 
injury  in  a  civil  court,  is  a  proposition  universally  admitted^ 
both  in  England  and  in  this  country.  A  parent  might  and 
still  may,  without  any  statute,  recover  for  loss  of  services  re- 
sulting from  a  wrongful  injury  to  his  child  during  the  period 
of  disability  occasioned  by  such  injury,  and  if  death  resulted, 
for  the  loss  of  service  during  the  time  between  the  in- 
jury and  death.     In  addition,  a  parent  had  his  common  law 
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remedy  to  recover  for  such  incidental  damages,  as  for  medi- 
cal attendance,  care  and  nursing,  up  to  the  time  of  death,  if 
death  resulted.  This  was  upon  the  theory  that  the  parent 
was  entitled  lo  the  services  of  the  child  at  the  time  the  in- 
jury was  inflicted,  and  owed  the  child  the  corresponding  ob- 
ligation of  care,  nursing  and  medical  attendance.  If  the 
right  to  the  child's  service  or  the  duty  of  care  and  mainte- 
nance was  at  an  end,  then  no  right  of  action  for  an  injury  ex- 
isted in  favor  of  the  parent. 

Where  death  resulted  instantaneously,  or  practically  so, 
and  no  incidental  expenses  accrued,  no  action  whatever  was 
maintainable  by  the  parent  after  the  death  of  the  child. 

The  claim  which  is  pressed  in  the  argument  is,  that  the 
complaint  counts  upon  a  common  law  right,  none  having 
been  given  by  statute,  and  that  inasmuch  as  the  injury  and 
death  occurred  at  the  same  time,  and  as  no  incidental  ex- 
penses are  alleged,  it  is  contended,  the  complaint  states  no 
cause  of  action. 

The  argument  that  there  is  no  statute  giving  a  right  of  ac- 
tion to  the  &ther  for  an  injury  causing  the  immediate  death, 
or  for  the  lost  services,  of  his  minor  child,  is  rested  mainly,  if 
not  entirely,  on  what  is  said  in  Gann  v.  Worman,  69  Ind. 
458.  It  was  said  in  that  case  that  ^^  There  is  no  statute  in 
this  State  giving  the  father  the  right  of  action  for  the  lost 
services  of  his  child,  after  the  child's  death."  It  was  also  held 
in  that  case,  as  also  in  one  or  two  others  which  preceded  it, 
that  sections  27  and  784  of  the  code  of  1852 — ^sections  266 
and  284  of  the  present  code — were  to  be  construed  together, 
and,  when  so  construed,  it  resulted  that  the  right  of  action 
given  to  the  parent  by  section  27  was  given  not  for  his  ben- 
efit, but  as  the  representative  of  the  deceased  child,  and  that 
the  damages  recoverable  in  an  action  under  that  section 
inured  to  the  benefit  of  the  next  of  kin  under  section  784. 
Pittsburgh,  etc.,  R,  W.  Co.  v.  Vining^a  AdmW,  27  Ind.  513; 
Cincinnati,  etc.,  R.  R.  Co.  v.  Chester,  57  Ind.  297. 

The  later  case  of  Pennsylvania  Co.  v.  Lilly,  73  Ind.  252, 
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as  also  the  earlier,  Ohioy  etc,,  R,  i2.  Co.  v.  Tindaily  13  Ind. 
366,  proceeded  with  apparent  recognition  of  the  right  by 
both  parties,  upon  the  theory  that  the  parent  had  the  right 
to  recover  the  value  of  a  child's  services,  although  death  in 
both  cases  was  instantaneous. 

In  the  case  of  Pennsylvania  Co.  v.  Lilly y  mipray  it  was  said : 
^'  It  is  well  settled  that,  in  an  action  by  a  parent  for  the  death 
of  his  child,  he  is  entitled  to  recover  only  for  the  pecuniary 
injury  he  has  sustained,  and  that  the  proper  measure  of  dam- 
ages is  the  value  of  the  child's  services  from  the  time  of  the 
injury  until  he  would  have  attained  his  majority,  taken  in 
connection  with  his  prospects  in  life,  less  his  support  and 
maintenance.  To  this  may  be  added,  in  [iroper  cases,  the  ex- 
penses of  care  and  attention  to  the  child,  made  necessary  by 
the  injury,  funeral  expenses  and  medical  services.''  This  last 
case  proceeded  upon  the  theory  that  the  damages  thus  defined 
might  be  recovered  by  the  &ther  in  his  own  right,  and  noth- 
ing was  said  in  relation  to  either  section  of  the  statute  above 
mentioned. 

The  case  of  Ohio,  etc.,  R.  R.  Co.  v.  Tindall,  supra,  clearly 
recognized  the  right  of  the  parent  to  sue  as  such.  It  was 
there  held  that  as  the  mother — the  father  having  died — was 
entitled  to  the  wages  of  her  deceased  son,  she  was  damaged 
by  his  death,  and  might  therefor  maintain  the  action.  Re- 
ferring to  the  statutes  above  mentioned  the  court  said :  "  These 
two  statutes  may  be  reconciled  and  given  effect  to,  by  holding 
the  latter"  (784)  "applicable  to  the  cases  of  adults,  and  the 
former  to  those  of  infants," 

The  question  was  suggested  incidentally  in  Binford  v.  John- 
gUm,  82  Ind.  426  (42  Am.  R.  508).  The  complaint  was 
held  sufficient  in  that  case  because  it  was  averred  in  one  of 
the  paragraphs  that  the  father  had  expended  money  and  ren- 
dered services  in  endeavoring  to  cure  his  son,  and  that  he 
lost  his  services  from  the  time  of  the  injury  to  his  death. 
These  averments  constituted  the  statement  of  a  good  cause 
of  action,  even  at  common  law,  and  as  it  was  not  necessary  to 
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do  SO,  it  was  not  there  determined  whether  or  not  the  statute 
gave  a  right  of  action  to  a  father  for  the  death  or  lost  services 
of  his  child  after  its  death.  It  would  seem  fit  that  the  question 
should  have  farther  examination. 

The  statutes  involved  in  the  consideration"  of  the  question 
are  sections  266  and  284  of  the  present  code.  These  sections 
correspond  in  all  material  respects  with  sections  27  and  784 
of  the  code  of  1852. 

Section  266  is  as  follows :  "A  father  (or  in  case  of  his 
death,  or  desertion  of  his  family,  or  imprisonment,  the  mother) 
may  maintain  an  action  for  the  injury  or  death  of  a  child,  and 
a  guardian  for  the  injury  or  death  of  his  ward.  But  when 
the  action  is  brought  by  the  guardian  for  an  injury  to  his 
ward,  the  damages  shall  inure  to  the  benefit  of  his  ward.'* 

Section  284  enacts  that  *'  When  the  death  of  one  is  caused 
by  the  wrongful  act  or  omission  of  another,  the  personal  rep- 
resentatives of  the  former  may  maintain  an  action  therefor 
against  the  latter,  if  the  former  might  have  maintained  an 
action,  had  he  lived,  against  the  latter  for  an  injury  for  the 
same  act  or  omission.  The  action  must  be  commenced  within 
two  years.  The  damages  can  not  exceed  ten  thousand  dollars, 
and  must  inure  to  the  exclusive  benefit  of  the  widow  and 
children,  if  any,  or  next  of  kin,  to  be  distributed  in  the  same 
manner  as  personal  'property  of  the  deceased." 

Do  these  statutes  create  distinct  and  independent  rights,  or 
is  the  proper  construction  of  the  former  merely  to  define  who 
are  proper  parties  for  the  enforcement  of  the  right  conferred 
by  the  latter  when  the  death  of  a  child  is  wrongfully  caused? 

To  hold  that  section  266  does  not  give  a  father,  or  mother 
under  the  contingencies  stated,  an  independent  right  of  ac- 
tion for  the  injury  or  death  of  his  child,  necessarily  results 
in  holding  that  it  is  of  no  practical  force  whatever.  It  is 
thus  practically  abrogated  by  construction.  To  say  that  the 
right  of  action  given  to  the  father  for  the  injury  or  death  of 
a  child,  means  nothing  more  than  that  he  is  the  proper  party 
in  whose  name  the  right  to  damages  given  under  section  284 
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may  be  enforced  for  the  benefit  of  the  next  of  kin,  is  to  say 
that  it  gives  the  fitther  no  right  at  all.  Nor  does  such  con- 
struction in  any  manner  enlarge  or  aid  the  right  given  under 
the  latter  section.  That  section  provides  that  the  personal 
representative  of  one  whose  death  has  been  wrongfully  caused 
may  maintain  the  action.  The  right  of  action  is  not  ex- 
pressly limited  to  the  age  or  situation  of  the  person  whose 
death  has  been  caused,  but  the  provision  that  the  damages 
«hall  inure  to  the  benefit  of  the  widow  and  children,  if  any, 
or  next  of  kin,  implies  that  there  are  or  may  be  persons  in 
that  relation  who  were  dependent  upon  the  deceased,  and 
who  are  consequently  injured  by  his  death.  This  could 
hardly  occur  in  case  the  death  was  that  of  a  child.  It  seems 
to  us  a  forced  and  unwarrantable  conclusion  to  say  that  in 
case  the  death  is  that  of  a  child,  section  266  is  to  be  looked 
to  for  the  purpose  of  ascertaining  who  is  to  sue  as  the  repre- 
sentative of  the  next  of  kin ;  while  in  the  case  of  an  adult 
the  personal  representative,  as  defined  in  section  284,  must 
sue.  The  reasonable  and  natural  interpretation  of  the  lan- 
guage employed  in  the  first  section  is  to  give  the  parent  who 
pustains  injury  by  the  death  of  his  child,  a  remedy  for  such 
injury  in  his  own  right;  while  the  latter  gives  to  the  widow 
or  next  of  kin,  through  the  personal  representative,  a  right 
to  recover  for  any  injury  which  they  may  have  sustained  by 
reason  of  the  death  of  an  adult,  or  one  emancipated  from 
parental  service,  and  in  whose  life  they  may  have  had  a  pe- 
cuniary interest. 

By  the  common  law  the  father  had  no  right  of  action  for 
lost  servtces  after  the  death  of  his  child,  and  the  effect  of 
section  266  is  to  confer  to  that  extent  a  new  and  independent 
right.  In  our  view  both  the  common  law  and  statutory  dam- 
ages may  be  recovered  under  that  section,  as  they  are  defined 
in  Pennsylvania  Co.  v.  Lilly,  supra,  and,  when  recovered,  they 
belong  to  the  parent  in  his  own  right,  and  are  not  distrib- 
utable under  section  284.  During  the  continuance  of  the  re- 
lation of  parent  and  child,  the  right  of  action  is  in  the  parent 
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entitled  to  its  services.  This  relation  presumptively  contin- 
ues during  the  minority  of  the  child.  Pennsylvania  Co.  v. 
Adams,  65  Pa.  St.  499 ;  North  Penn.  R.  R.  Oo.  v.  Kirk,  90 
Pa.  St.  15;  Pennsylvania  R.  R.  Co.  v.  Zehe,  33  Pa.  St.  318. 
If  the  relation  does  not  exist,  then  the  action  is  to  be  brought 
by  the  personal  representative,  regardless  of  the  age  of  the 
person  whose  death  has  been  caused,  provided  there  arc 
persons  sustaining  such  relation  as  that  they  may  be  sup- 
posed to  have  sustained  pecuniary  injury  on  account  of  such 
death.  If  the  relation  of  parent  and  child  continues  after 
majority,  the  parent  receiving  support  or  service  may  never- 
theless maintain  the  action.  In  such  case,  the  reasonable  ex- 
pectation of  pecuniary  advantage  by  the  relation  remaining 
may  be  taken  into  account,  and  damages  given  for  the  proba- 
ble pecuniary  loss  occasioned.  Dalton  v.  Sotdh^Easiern  R. 
W.  Co.,  4  C.  B.  X.  S.  296 ;  Franklin  v.  South-Eastern  R.  .W.  Co., 
3  H.  &  N.  211 ;  Pennsylvania  Co,  v.  Adams,  supra.  This 
view  accords  with  the  construction  given  similar  statutes  in 
England  and  some  of  the  states  in  this  country,  and  does 
not  expose  the  wrong-doer  to  the  hazard  of  being  twice  sued 
for  the  same  wrong,  as  was  suggested  might  be  the  case  in 
Pittsburgh,  etc.,  R.  W.  Co.  v.  Vining^s  AdmW,  supra.  Where 
the  death  wrongfully  caused  is  that  of  a  child  owing  service 
to  the  parent,  the  pecuniary  interest  which  its  next  of  kin  can 
have  in  its  life  is  so  remote  and  subject  to  so  many  contin- 
gencies that  it  would  be  little  less  than  speculation  to  say 
they  had  any  interest  which  could  aflford  a  basis  for  esti- 
mating damages.  In  such  case,  the  right  of  action  is  in  the 
parent  or  guardian,  under  section  266. 

Where  the  wrongful  act  or  omission  occasions  the  death  of 
an  adult,  or  one  not  in  the  service  of  his  parent,  or  in  whose 
life  a  widow,  children  or  next  of  kin  may,  on  account  of  their 
relation  or  situation,  have  a  pecuniary  interest  as  such,  the  right 
of  action  is  in  the  personal  representative  for  their  benefit, 
and  in  such  case  the  right  is  exclusively  under  section  284. 

This  we  think  is  what  was  meant  when  it  was  said  in  Ohio, 
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etc.,  JB.  R.  Cb.  V.  TiTidally  9upra,  "  These  two  statutes  may  be 
reconciled  and  given  effect  to,  by  holding  the  latter  applicable 
to  the  cases  of  adults,  and  the  former  to  those  of  infants.'^ 

Certainly,  any  other  construction  practically  abrogates  the 
one  and  gives  an  interpretation  to  the  other  which  does  not 
arise  out  of  the  language  employed  in  either. 

It  must  be  considered  that  these  statutes  are  the  means  of 
introducing  into  our  system  principles  wholly  foreign  and  un- 
known to  the  common  law.  The  first,  by  adding  to  the  com- 
mon law  right,  which  the  father  had,  the  further  right  to 
maintain  an  action  for  the  death  of  a  child.  The  second,  by 
giving  to  the  widow,  children  or  next  of  kin,  through  the 
personal  representative,  a  right  to  recover  for  the  loss  which 
they  had  sustain*ed  on  account  of  the  death  of  one  in  whose 
life  they  may  have  had  a  pecuniary  interest. 

Under  the  first  section,  the  damages  recoverable  are  arrived 
at  from  a  consideration  of  the  probable  value  of  the  child's 
services  from  the  time  of  the  injury  until  it  would  have  at-- 
tained  its  majority,  taken  in  connection  with  its  expectancy 
and  prospects  in  life,  less  the  probable  cost  of  support  and 
maintenance ;  added  to  this  the  expenses  of  care,  attention, 
etc.,  made  necessary  by  the  injury,  as  stated  in  Pennsylvania 
Co.  V.  Lilly,  supra. 

Under  the  second  section,  it  is  evident  the  damages  are  to 
be  considered  in  each  case  according  to  its  circumstances.  In 
assessing  damages  resulting  to  the  wife,  children  or  next  of 
kin,  the  ability  of  the  deceased  to  have  provided  for  the  sup- 
port and  education  of  those  dependent  upon  him,  the  number 
and  degree  of  kindred  mentioned  in  the  statute,  and  their  de- 
pendence upon  him  for  support,  are  important  considerations. 

Although  it  is  not  necessary  to  the  maintenance  of  the  ac- 
tion for  the  next  of  kin  that  the  deceased  should  have  been 
under  a  legal  obligation  to  render  them  support,  it  is  never- 
theless of  consequence  that  their  relation  and  situation  should 
be  shown  with  a  view  of  affording  a  basis  upon  which  to  de- 
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termine  the  amount  of  pecuniary  loss  sustained.  2  Williams 
Ex'rs  (6th  Am.  ed.),  p.  874,  note  d. 

The  two  sections  above  quoted  were,  we  think,  intended  to 
accomplish  the  same  end  as  the  statutes  9  and  10  Vict.,  c.  93, 
commonly  known  as  Lord  Campbell's  Act. 

These  views  find  support  more  or  less  remotely  in  the  cases 
already  cited,  and  in  the  following,  among  other,  cases,  which, 
while  they  are  under  statutes  not  entirely  like  those  above 
set  out,  nevertheless  afford  some  analogy  in  principle.  Walters 
V.  Chicago,  etc.,  R.  R.  Co,,  36  Iowa,  458;  Whitford  v. 
Panama  R.  R.  Co.,  23  N.  Y.  465 ;  Needham  v.  Grand  Trunk 
R.  W.  Co.,  38  Vt.  294  ;  Ohio,  etc.,  R.  R.  Co.  v.  Tindall,  supra. 

The  conclusion  thus  reached  results  in  the  approval  of 
Pennsylvania  Co.  v.  Lilly,  supra,  and  in  modifying  Oann  v. 
Womian,  supra,  and  to  some  extent  the  other  cases  giving 
the  like  construction  to  statutes  above  set  out. 

The  suit  having  been  brought  by  the  father  as  such,  it  was, 
therefore,  not  necessary  to  aver  who  were  the  next  of  kin,  or 
that  there  were  any. 

It  is  further  contended  that  the  complaint  was  bad,  because 
it  is  said,  notwithstanding  the  averment  that  the  plaintiff 
was  without  fault,'  there  arises  irom  the  facts  stated  therein 
such  a  presumption  as  shows  contributory  negligence  on  his 
part.  That  such  might  be  the  case,  has  frequently  been  held. 
Bedford,  etc.,  R.  R.  Co.  v.  Rainbolt^  99  Ind.  551,  and 
cases  cited.  We  think,  however,  in  this  case,  the  specific 
statement  of  facts  is  not  such  as  to  enable  the  court  to  say, 
as  matter  of  law,  that  the  plaintiff  was  guilty  of  negligence, 
over  the  general  averment  that  he  was  without  fault. 

It  is  also  made  a  question  whether  the  wife  can  be  sued 
separately  in  tort  and  held  liable,  where  it  appears,  as  it  is 
contended  it  does  in  this  case,  that  the  wrong  committed  was 
the  joint  tort  of  the  husband  and  wife,  and  presumably  com- 
mitted in  his  presence.  Without  reference  to  the  rule  of  the 
common  law  upon  this  subject,  married  women  are  now  by 
statute  made  liable,  and  an  action  may  be  prosecuted  against 
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them,  for  torts  committed,  as  if  anmarried.  Section  5120,  B. 
S.  1881.  Where  the  wroug  relates  to  the  use  or  manage- 
ment of  their  separate  estates,  as  in  this  case,  the  torts  of 
married  women,  committed  by  the  violation  of  any  duty  im- 
posed upon  them  by  law  with  respect  to  such  estates,  create 
the  same  liability  against  them  as  if  they  were  unmarried. 
And  this  would  be  so  without  regard  to  the  statute  above 
referred  to,  under  the  maxim  sic  tUere,  etc.  Having  been  re- 
lieved of  their  disabilities  and  empowered  to  own  and  con- 
trol separate  estates  as  femmes  sole,  they  take  the  right  with 
all  its  incidents,  and  must,  therefore,  like  all  other  persons, 
use  their  property  with  due  regard  for  the  rights  of  others. 
Rowe  v.  Smithy  45  N.  Y.  230 ;  Vanneman  v.  Paioers,  56  N. 
Y.  39;  Baum  v.  MuUen,  47  N.  Y.  577;  Cooley  Torts,  118. 

We  think  section  5121,  R.  S.  1881,  which  provides  that 
when  a  married  woman  commits  a  tort  by  the  direction  of 
the  husband,  etc.,  she  shall  be  jointly  liable  with  him,  relates 
to  the  mere  personal  torts  of  the  wife,  and  has  no  application 
to  a  case  like  this. 

It  is  contended  that  in  making  the  excavation  on  her  lot, 
the  appellant  was  in  the  exercise  of  a  lawful  right,  and  that 
the  extent  of  her  liability  in  making  it  so  near  the  division 
line  as  to  cause  the  earth  from  the  lot  occupied  by  the  plain- 
tiff to  fall  into  the  excavation,  was  to  pay  for  the  subversion 
of  the  earth  thus  occasioned.  We  think  this  view  of  the 
<»se  can  not  be  maintained.  The  right  to  make  the  excava- 
tion on  her  lot  may  be  conceded,  but  to  do  so  in  such  man- 
ner as  to  remove  the  lateral  support  from  the  other,  and  by 
that  means  cause  a  pitfall  thereon,  was  to  commit  a  nuisance. 
If,  without  the  plaintiff's  &ult,  his  child  fell  into  the  pit 
thus  formed,  and  the  loss  of  its  life  resulted,  the  defendant  is 
liable.  Cooley  Torts,  594.  The  demurrer  to  the  complaint 
was  properly  overruled. 

At  the  trial  the  plaintiff  gave  testimony  tending  to  show 
that  he  was  a  widower,  and  by  occupation  a  helper  in  a  blaek- 
VOL.  103.— 22 
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smith  shop;  that  his  eldest  child  was  thirteen,  and  the 
youngest,  the  one  drowned,  two  years  of  age ;  that  his  sister- 
in-law,  a  competent  person  for  that  purpose,  had  the  charge 
of  his  household  and  children. 

There  was  also  evidence  showing  that  the  plaintiff  had  been 
informed  of  the  dangerous  condition  of  the  excavation  in  his 
back  lot,  and  that  he  had  given  notice  to  the  defendant's  hus- 
band to  make  it  secure.  He  was  also  informed  that  a  few 
days  before  the  death  of  his  child  one  of  its  older  brothers, 
Eddie,  had  fallen  into  and  had  been  rescued  by  the  house- 
keeper from  the  same  place. 

The  evidence  tended  to  show  that  the  housekeeper,  at  the 
time  of  the  occurrence  which  resulted  in  the  death  com- 
plained of,  was  engaged  about  the  necessary  duties  of  the 
household,  having  permitted  the  child  to  go  temporarily  into 
the  back  yard  under  the  supervision  of  its  elder  sister.  That  she 
had  observed  it  but  a  moment  before  sittting  near  its  sister 
and  another  child,  and  upon  looking  again  missed  it,  and  sub- 
sequently recovered  its  body  from  the  excavation,  too  late  to 
save  its  life. 

In  this  state  of  the  evidence,  the  plaintiff,  being  on  the  wit- 
ness stand,  was  asked  the  following  question  :  "  Tell  the  jury 
what  property  you  own."  Over  objection  he  was  permitted 
to  answer,  and  said  :  "  I  have  no  property ;  I  am  a  poor  man, 
and  was  not  able  to  employ  anybody  else  to  take  care  of  my 
children.^' 

In  support  of  the  ruling  of  the  court  in  admitting  this  ev- 
idence, it  IS  contended  that  the  pecuniary  condition  of  the 
plaintiff  was  material  to  be  considered  in  determining  whether 
or  not  he  was  guilty  of  contributory  negligence.  The  argu- 
ment is  that  the  plaintiff  was  not  bound  to  confine  his  child 
to  the  house,  and  that  if  he  was  unable  to  employ  a  nurse  or 
other  attendant,  negligence  should  not  be  imputed  to  him. 

If  it  should  be  conceded  that  the  pecuniary  condition  of 
one  to  whom  negligence  was  imputed  should  be  considered 
in  any  case,  for  the  purpose  of  determining  whether  or  not 
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he  was  negligent,  we  can  discover  no  reason  for  considering 
it  in  this  case.  Whether  the  plaintiff  was  negligent  or  not^ 
depends  upon  his  personal  conduct,  considered  with  referenoe 
to  the  danger,  of  the  presence  of  which  he  had  knowledge^ 
The  inquiry  involved  the  acts  or  omissions  of  the  plaintiff^ 
and  those  having  the  care  of  his  child,  as  such  acts  or  omis- 
sions related  to  the  danger,  the  child,  and  the  knowledge  of 
&cts  with  which  they  were  chargeable. 

Neither  of  the  parties  to  this  suit  could  excuse  his  neg- 
ligence,  if  he  was  negligent,  by  bringing  either  his  own 
or  the  other's  pecuniary  condition  into  the  controversy,  nor 
could  the  fact  of  negligence  be  determined  in  that  way.  If 
the  defendant  committed  a  nuisance  by  wrongfully  causing  a 
pitfall  on  the  plaintiff's  lot,  she  could  not  escape  liability  hy 
showing  that  she  wa^  poor  and  the  plaintiff  rich.  It  would 
have  availed  her  nothing  to  show  that  the  plaintiff  might 
have  employed  more  servants  to  attend  his  house,  or  nursea 
for  his  child.  Nor  was  it  necessary  for  the  plaintiff  to  offer 
any  excuse  or  apology  for  not  employing  nurses  or  attendants. 
The  question  related  to  his  own  care,  and  the  prudence  and 
judgment  of  those  to  whom  the  care  of  his  child  was  actually 
committed. 

It  can  not  be  assumed  that  every  person  who  is  pecuniarily 
able  to  do  so  employs,  or  must  employ,  an  attendant  for  his 
child  or  a  servant  to  assist  his  housekeeper.  Wives  and  house- 
keepers of  every  degree  of  fortune  may  choose  to  attend  their 
own  households  and  children,  and  no  wrong-doer  may  excuse 
his  wrong  by  asserting  negligence  against  them  on  account  of 
their  choice.  What  some  must  do,  in  respect  of  denying 
themselves  servants,  or  their  children  attendants,  every  other 
may  do,  and  whether  done  from  choice  or  necessity,  negli* 
gence  can  not  be  predicated  upon  the  one  or  excused  by  the 
other.  Whether  one  was  negligent  or  not  in  a  given  case, 
must  be  determined  by  considering  his  or  her  conduct  as  it 
related  to  the  particular  circumstances  of  the  occasion  or  af- 
&ir,  out  of  which  the  case  arises. 
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It  can  not  be  solved  by  showing  their  general  pecuniary 
condition.  Their  ability  to  act  and  what  they  did  or  omitted 
to  do  with  reference  to  the  particular  emergency,  is  all  that 
is  important.  All  that  was  necessary  for  the  plaintiff  to  show 
in  this  case  was  the  actual  situation  of  his  household,  and 
that  neither  he  nor  those  to  whom  he  had  intrusted  his  child 
were  guilty  of  any  act  or  omission  in  relation  to  the  child 
and  the  excavation  into  which  it  fell.  This  was  a  question 
of  conduct,  not  of  property.  The  ability  to  apprehend  and 
guard  against  the  danger  when  apprehended,  and*the  acts 
and  omissions  of  the  plaintiff  and  his  housekeeper  after  the 
facts  were  known,  were  all  the  subjects  material  to  the  inquiry. 
His  duty  as  it  related  to  his  child,  and  the  source  of  danger 
wore  the  same  whether  his  household  was  managed  as  it  was 
from  choice  or  necessitv.  It  would  b6  monstrous  to  assume 
that  the  care  or  solicitude  of  a  parent  for  the  safety  of  a  child 
in  respect  of  danger  to  its  person  had  any  relation  to  his  pe- 
cuniary condition.  We  may  say  at  once  that  if  any  negli- 
gence was  imputable  to  the  plaintiff,  it  did  not  relate  to  the 
want  of  a  suitable  housekeeper,  or  the  want  of  attendants  for 
his  child. 

The  pertinent  inquiry  was,  how  came  it  that  the  excava- 
tion was  left  unguarded  aft;er  knowledge  of  its  existence? 
Did  the  plaintiff  or  his  housekeeper  omit  any  act  or  precau- 
tion which  ordinary  prudence  would  have  suggested,  under 
the  circumstances  of  which  they  had  knowledge,  and  which 
in  the  situation  in  which  they  actually  were  they  might  have 
taken  ?  That  it  was  competent  for  him  to  show  where  and 
how  his  family  were  situate,  and  how  he  was  employed,  we 
have  no  doubt.  But  whether  he  lived  at  the  place  or  in  the 
manner  he  did,  or  was  employed  as  he  was  from  one  cause  or 
the  other,  could  make  no  difference. 

We  find  no  case  in  which  the  question  here  raised  has  been 
directly  ruled.  Cases  are  cited  in  which  judges,  in  the  course 
of  their  opinions,  have  given  expression  to  sentiment,  which 
on  a  casual  survey  might  seem  to  justify  the  introduction  of 
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such  testimony  as  that  admitted.  Such  are  the  following : 
Isabel  V.  Hannibal,  etc.,  R.  R.  Co.,  60  Mo.  475 ;  (y Flaherty  v. 
Union  R.  W.  Co.,  45  Mo.  70;  Pittaburyh,  etc.,  R.  W.  Co.  v. 
PearaoUy  72  Pa.  St.  169;  Kay  v.  Pennsylvania  R.  R.  Go.,  65 
Pa.  St.  269;  S.  C,  3  Am.  R.  628;  Philadelphia  R.  R.  Co. 
V.  Long,  75  Pa.  St.  257 ;  Chicago,  etc.,  R.  R.  Go.  v.  Gregory, 
58  111.  226 ;  Hoppe  v.  Chicago,  etc.,  R.  W.  Co.,  61  Wis.  357 ; 
Waltersv.  Chicago,  etc.,  R.  R.  Cb., 41  Iowa, 71. 

Without  entering  upon  an  examination  of  the  cases,  we 
are  content  to  say,  afler  the  fullest  consideration,  that  we 
think  no  principle  can  be  found  upon  which  the  admissibility 
of  the  evidence  can  be  vindicated. 

The  law  does  not  set  up  one  standard  by  which  to  deter- 
mine the  rights  or  measure  the  conduct  of  the  rich,  and  an- 
other for  the  poor.  Its  protecting  shield  is  extended  alike 
over  all.  Its  pride  and  glory  are  to  mete  out  equal  and  exact 
justice  to  all,  in  the  same  scale,  rich  and  poor  alike.  In  this, 
all  find  security  and  protection.  Hagan^s  Petition,  5  Dillon, 
96 ;  City  of  Delphi  v.  Uwery,  74  Ind.  520 ;  S.  C,  39  Am. 
Ri.  98. 

The  cases  relied  on  are  cases  where  children  escaped  from 
the  observation  of  persons  in  whose  care  they  were  left,  and 
sustained  injury  by  going  on  railway  tracks. 

It  is  said  in  most  of  these  cases  that  parents  who  are  poor 
frequently  find  it  necessary,  while  engaged  about  other  duties, 
to  leave  their  younger  children  in  the  custody  of  elder  sisters 
or  brothers  who  have  attained  to  sufficient  age  and  intelligence 
to  guard  them  from  danger,  and  that  negligence  should  not 
be  imputed  to  them  if  they  escape  their  oversight  and  sustain 
injury.  We  should  have  no  difficulty  in  saying  as  much,  re- 
gardless of  the  pecuniary  condition  of  the  parents.  We  can 
conceive  of  no  attendant  who.  would  be*  more  solicitous  for 
the  welfere  of  an  in&nt  than  its  elder  sister  or  brother,  who 
was  of  sufficient  age  and  intelligence  to  be  left  as  its  guar- 
dian.    It  is  idle  to  say  that  the  propriety  or  impropriety  of 
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SO  leaving  an  infant  is  to  be  determined  by  an  inquiry  con- 
cerning the  amount  of  property  the  parent  owns. 

It  is  said  in  one  case  that  it  ^'  can  not  be  claimed  that  a 
laboring  man,  or  his  wife,  though  confined  to  her  room  by 
sickness,  must  give  their  personal  attention  and  oversight  to 
their  infant  child,  in  order  to  avoid  the  imputation  of  negli- 
gence. Certainly  when  they  provide  fences  and  gates  prop- 
erly secured  and  fastened,  and  placed  the  child  in  care  of  a 
proper  person  to  take  care  of  and  watch  over  it,  they  can  not 
be  personally  charged  with  negligence.*'  Walters  v.  Chicago, 
«fc.,  R,  R.  Co.,  supra.  The  inquiry  arises,  would  personal 
negligence  be  imputable  to  any  one  whose  wife  was  in  like 
condition,  and  who  had  taken  like  precautions  for  the  safety 
of  his  child?  What  must  one's  occupation  be  in  order  that 
^e  law  shall  say  he  is  not  a  ^'  laboring  man,''  and  that  he  or  his 
sick  wife  shall  be  required  to  give  their  "  personal  attention 
and  oversight  to  their  infant  child/'  and  not  place  it  in  the 
care  of  a  proper  person  to  watch  over  it  without  the  hazard 
of  being  accounted  negligent? 

Industry  and  labor  are  the  rule,  and  are  to  be  commended 
in  every  station  in  life,  and  whether  one  is  a  laboring  man, 
in  the  sense  that  instead  of  taking  the  personal  supervision 
of  his  infant  children,  he  may  commit  them  to  the  care  of 
other  competent  persons,  can  not  be  determined  on  the  basis 
of  property. 

We  can  discover  no  principle  upon  which  it  can  be  de- 
termined whether  negligence  can  be  attributed  to  one,  in  a 
given  case,  by  an  inquiry  into  the  state  of  his  fortune.  It 
was  error  to  admit  the  testimony. 

The  court  gave,  over  the  objection  of  the  appellant,  the 
following  charge : 

**  It  devolves  upon  the  plaintiff  to  show,  not  only  the  neg- 
ligence of  the  defendant  or  defendants,  but  that  the  accident 
happened  without  fault  on  his  own  part  or  on  the  part  of  the 
person  or  persons  having  the  care  of  the  child.  But  negli- 
gence is  not  to  be  imputed  to  the  plaintiff  on  the  ground  that 
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he  did  not  go  upon  the  lot  on  which  the  hole  was  dug,  and 
either  cover  or  fill  it  up  or  barricade  the  hole — such  entry, 
without  authority,  upon  the  lot  on  which  the  hole  was  dug, 
would  have  been  a  trespass  which  he  was  not  bound  to  commit." 

We  think  this  instruction  was,  to  say  the  least,  liable  to 
mislead  the  jury.  The  jury  may  have  understood  from  it  that 
although  the  defendant  created  a  nuisance  on  the  plaintiff's 
lot,  if,  in  order  to  abate  it,  it  became  necessary  to  go  upon  her 
lot  to  do  so,  special  authority  to  that  end  was  required. 

The  evidence  tended  to  show  that  by  reason  of  the  re- 
moval of  its  lateral  support,  the  soil  from  plaintiff's  lot,  to- 
gether with  part  of  the  division  fence,  fell  into  the  excava- 
tion on  the  defendant's.  It  can  not  be  questioned  that  if  this 
caused  a  dangerous  nuisance  on  the  plaintiff's  lot,  he  had  the 
right  to  go  upon  the  defendant's  without  becoming  a  tres- 
passer, for  the  purpose  of  taking  up  the  fence  and  abating 
the  nuisance.  State  v.  FlannagaUj  67  Ind.  140;  Cooley 
Torts,  p.  46. 

The  defendant  requested  the  court  to  give  the  following 
instruction : 

"  If,  therefore,  you  find  from  the  evidence  that  the  plaintiff 
had  knowledge  of  the  dangerous  condition  of  the  vault  in 
question  for  two  or  three  weeks  before  the  death  of  the  child, 
and  that  by  reasonable  caution  and  exertion  he  could  have 
placed  a  fence  or  barricade  between  said  vault  and  the  lot  on 
which  he  lived,  and  thereby  have  prevented  the  injury  to  his 
<^hild,  but  negligently  omitted  to  do  so,  he  can  not  recover  in 
this  action." 

This  was  refused.  There  was  evidence  to  which  the  in- 
struction asked  was  applicable,  and  we  think  it  should  have 
been  given. 

Where  one  knows  of  danger  which  threatens  injury  to  him- 
self, or  those  to  whom  he  is  bound  to  afford  protection,  if  by 
reasonable  exertion  he  can  avert  such  injury,  and  negligently 
omits  to  do  so,  he  can  not  recover  damages  when  the  injury 
which  he  might  have  prevented  comes.    1  Thomp.  Neg.  169. 
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In  such  cases  the  inquiry  is,  was  there  reasonable  cause  to  an- 
ticipate injury  from  the  danger  of  which  knowledge  was  had^ 
and  was  reasonable  care  taken  to  avert  it? 

It  is  insisted  with  much  earnestness  that  the  whole  evidence 
shows  that  the  plaintiff  was  guilty  of  contributory  negligence^ 
and  that  for  that  reason  the  judgment  ought  to  be  reversed. 
As,  in  our  view  of  the  case,  the  trial  seems  to  have  proceeded 
upon  an  erroneous  theory  as  to  what  might  be  negligence  on 
the  part  of  the  plaintiff,  we  deem  it  better  to  reverse  the  judg- 
ment for  the  errors  indicated,  without  expressing  any  opinion 
upon  the  evidence,  and  let  the  case  go  back  for  such  proceed- 
ings as  the  plaintiff  may  choose  to  take  upon  the  law  as 
herein  laid  down. 

We  have  examined  the  other  questions  argued,  and  with- 
out extending  this  opinion  to  state  the  reasons  in  detail,  we 
think  there  was  no  error  in  the  rulings  complained  of  other 
than  as  above  indicated.  For  these,  and  upon  the  reasons 
given,  the  judgment  is  reversed,  with  costs. 

ZoLLARS,  J.,  did  not  participate  in  the  decision  of  this 
case. 
Filed  Oct.  27,  1885. 


No.  12,035. 

Hughes  et  al.  v.  The  State. 

Criminal  Law.—  Malieious  T^-enpaas.^  Real  Estate,—  TUie.-^  Bkndauie.^ 
Where,  in  a  prosecution  for  malicioufl  trespass  to  real  estate  in  tearing 
down  and  removing  a  fence  thereon,  there  was  no  evidence  tending  to 
prove  that  the  real  estate  upon  which  the  fence  stood  belonged  to  the 
person  named  in  the  affidavit  as  owner,  a  conviction  can  not  be  sus- 
tained. 

Same.— Claim  cf  THUe. — /n/cn/.— Where  the  evidence  shows  that  the  tres- 
pass complained  of  consisted  in  the  removal,  by  the  employees  of  a  rail- 
road company,  of  a  fence  from  real  estate  claimed  by  the  company,  to 
protect  its  rights,  a  charge  for  malicious  trespass  can  not  be  rightfully 
prosecuted,  in  the  absence  of  any  malicious  intent 


\ 


MAY  TERM,  1885.  345 


Hughes  el  oL  v.  The  State. 


Same. — Privait  TTronp*.— The  machinery  of  the  criminal  law  can  not  be 
properly  invoked  for  the  redress  of  merely  private  grievances. 

From  the  Fayette  Circuit  Court. 

R.  D.  Marshall  and  W.  C  FoiTey,  for  appellants. 
F.  T,  Hordy  Attorney  General,  R.  Conner,  H,  L.  Frost,  and 
L.  H,  Stanford,  Prosecuting  Attorney,  for  the  State. 

NiBLACK,  J. — An  affidavit  was  filed  before  a  justice  of  the 
peace.of  Fayette  county,  charging  Martin  Hughes,  Louis  P. 
Snyder,  John  Remington,  Peter  Bainbridge  and  others  with 
having,  on  the  13th  day  of  June,  1884,  unlawfully,  mali- 
ciously and  mischievously  injured  the  real  estate  of  one  Abram 
B.  Conwell,  by  then  and  there  unlawfully,  maliciously  and 
mischievously  tearing  down  and  removing  a  rail  fence  situate 
upon  said  real  estate,  to  the  damage  of  said  real  estate  and  of 
the  said  Conwell  in  the  sum  of  $25. 

The  justice  found  the  defendants,  particularly  named  as 
above,  guilty,  and  assessed  and  adjudged  a  fine  against  each 
one  of  them  severally. 

Upon  an  appeal  to  the  circuit  court,  Hughes,  Snyder  and 
Bainbridge  were  tried  together,  the  trial  resulting  in  a  ver- 
dict and  judgment  against  all  of  them.  A  question  was 
made  at  the  proper  time  upon  the  sufficiency  of  the  evidence 
to  sustain  the  verdict,  and  that  is  really  the  controlling  ques- 
tion now  presented  for  our  decision. 

The  leading  facts  which  gave  rise  to  this  prosecution  were 
substantially  as  follows:  On  the  14th  day  of  March,  1854, 
the  Junction  Railroad  Company,  of  which  the  Cincinnati, 
Hamilton  and  Indianapolis  Railroad  Company  is  the  suc- 
cessor, purchased  a  tract  of  land,  now  in  the  city  of  Conners- 
ville,  containing  a  fraction  over  eleven  acres  on  which  its 
freight  and  passenger  depots  were  afterwards  placed,  and 
through  which  its  main  track  and  several  side-tracks  were 
laid.  At  the  time  of  the  purchase  a  starting  point  for  the 
survey  and  description  of  the  tract  of  land  covered  by  it 
was  agreed  upon,  but  no  deed  was  then  made. 
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In  April,  1866,  Conwell  laid  out  and  platted  a  piece  of 
land  contiguous  to  the  tract  sold  by  him  to  the  railroad  com- 
pany, into  lots  and  streets  known  as  "  ConwelPs  northeast  ad- 
dition to  Connersville."  A  question  afterwards  arose,  and, 
as  we  infer  from  the  evidence,  still  remains  unsettled,  whether 
this  addition  to  Connersville  did  not  lap  over  onto  and 
encroach  upon  the  railroad  tract  of  land.  In  April,  1871, 
Conwell  executed  to  the  railroad  company  a  deed  of  convey- 
ance for  a  tract  of  land  containing  a  fraction  over  eleven 
acres,  which  was  intended  and  mutually  understood  as  em- 
bracing the  precise  land  bargained  for  by  the  railroad  com- 
pany in  the  first  instance.  Soon  after  this  deed  was  executed, 
some  one  erected  a  rail  fence  along  what  the  railroad  com- 
pany claimed  to  be  the  northern  boundary  of  the  tract  of 
land  thus  conveyed  to  it  by  Conwell,  and  the  company  con- 
tinued thereaftier  to  claim  title  up  to  that  fence.  Some  time 
after  this  fence  was  erected,  nothing  showing  how  long,  Con- 
well became  dissatisfied  with  its  location  as  a  boundary  line 
between  him  and  the  railroad  company,  and  asserted  a  claim 
to  a  strip  of  ground  south  of  the  fence  which  aft;erwards  be- 
came disputed  territory  between  him  and  the  company. 
With  the  coming  of  the  spring  of  1884,  the  controversy  over 
this  strip  of  ground  became  more  definite  and  aggressive, 
Early  in  May  of  that  year,  Conwell  caused  a  new  survey  to 
be  made  of  the  premises,  and  that  survey  resulted  in  staking 
oflF  and  marking  a  line  about  four  rods  further  south  than  the 
fence  as  the  supposed  true  boundary  line.  The  railroad  com- 
pany refused  to  recognize  the  correctness  of  that  survey  and 
so  the  controversy  continued.  In  the  meantime,  some  efforts 
looking  to  an  amicable  adjustment  were  made  by  the  com- 
pany under  circumstances  which  gave  some  promise  of  suc- 
cess. With  the  view  apparently  of  bringing  matters  to  a 
crisis,  Conwell,  on  the  13th  day  of  June,  1884,  caused  the 
old  fence  to  be  moved  further  south  and  put  up  on  or  near 
the  line  indicated  by  the  new  gurvey.     The  chief  engineer 
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of  the  Cincinnati;  Hamilton  and  Indianapolis  Railroad  Com- 
pany^  which  had  some  years  previously  succeeded  to  the 
property  and  franchises  of  the  Junction  Railroad  Company, 
had,  at  the  time,  his  office  in  Cincinnati,  Ohio,  and  upon  be- 
ing informed  of  the  change  of  the  line  of  the  fence  *tele- 
graphed  to  the  appellant  Snyder,  who  was  one  of  his  subor- 
dinate officers  at  Connersville,  to  have  the  newly  put  up 
fence  removed.  Snyder  accordingly,  at  about  five  o'clock  in 
the  afternoon  of  the  same  day  on  which  it  was  erected,  as- 
sembled  a  company  of  men  in  the  employment  of  the  rail- 
road  company,  and  caused  the  new  fence  in  question  to  be 
thrown  down  and  the  rails  scattered.  Hughes  and  Bain- 
bridge,  the  other  appellants,  were  members  of  the  company 
of  men  thus  assembled  by  Snyder  and  assisted  in  the  work 
of  throwing  down  the  fence. 

It  must  be  borne  in  mind,  that  the  charge  in  this  case  was 
for  an  alleged  injury  done  to  the  real  estate  of  Con  well  by  tear- 
ing down  and  removing  a  fence  situate  upon  and  connected 
with  such  real  estate,  and  not  for  any  injury  which  may  have 
been  committed  upon  the  fence  itself.  To  sustain  the  charge 
made  by  the  affidavit,  it  was,  consequently,  necessary  to  prove 
that  the  real  estate  upon  which  the  fence  stood  belonged  to 
Conwell.  Powell  v.  State,  2  Ind.  550;  Reinhard  Criminal 
Law,  94. 

Taken  as  a  whole,  there  was  no  evidence  either  proving  or 
fairly  tending  to  prove  that  the  title  to  any  part  of  the  dis- 
puted territory  was  in  Conwell,  or  that  he  had  ever  been  in 
possession  of  that  strip  of  ground.  The  fair  inference  from  the 
evidence  was,  that  Conwell  had  for  a  considerable  time  as- 
serted a  claim  of  title  to  the  disputed  territory,  and  that 
.  both  he  and  his  agent  had  perhaps  spoken  of  it  and  referred 
to  it  as  his  land,  but  no  evidence  was  offered  to  formally  sus- 
tain that  claim  of  title,  and  nothing  came  out  incidentally 
which  could  be  properly  construed  as  sustaining  such  claim. 
Conceding  that  the  railroad  tract  of  land  did  not  extend  be- 
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yond  the  line  indicated  by  the  last  survey,  it  did  not  follow, 
in  the  absence  of  any  evidence  on  the  subject,  that  Conwell 
owned  the  land  on  the  other  side  up  to  that  line.  Proof 
that  the  rails  belonged  to  Conwell  was  not  sufficient.  If 
proof  of  property  in,  and  injury  to,  the  fence  or  rails  was  re- 
lied upon  for  a  conviction,  then  the  charge  ought  to  have 
been  for  injury  to  the  fence  or  rails,  and  not  to  the  land. 
Then,  also,  the  evidence  tended  to  prove,  and  as  to  that  there 
was  seemingly  no  conflict,  that  at  the  time  the  chief  engineer 
gave  the  order  for  the  removal  of  the  fence,  he  was  under  the 
impression  that  the  land  on  which  it  had  been  placed  be- 
longed to  the  railroad  company,  and  had  no  other  object  in 
view  than  the  protection  of  the  rights  of  the  company ;  also^ 
that  the  men  who  obeyed  his  order  and  threw  down  the  fence 
did  so  under  the  belief  that  they  were  simply  obeying  a  law- 
ful order  and  doing  what  was  presumably  for  the  best  inter- 
ests of  the  company. 

A  civil  action  for  a  trespass  may  be  maintained  in  a  class 
of  cases  for  the  purpose  of  testing  and  settling  a  question  of 
title,  but  a  charge  of  malicious  trespass  can  not  be  rightfully 
prosecuted  for  such  a  purpose,  since,  however  conclusive  the 
evidence  of  title  in  the  prosecuting  witness  may  be,  the  de- 
fendant may  nevertheless  be  acquitted  on  proof  of  a  bona  fide 
claim  of  title,  and  in  the  absence  of  any  malicious  intent  in 
the  transaction.  Besides,  the  machinery  of  the  criminal  law 
can  not  be  properly  invoked  for  the  redress  of  merely  pri- 
vate grievances.  Moore  Crim.  Law,  section  987,  et  seq,; 
Howe  V.  StatCy  10  Ind.  492;  Windsor  v.  State,  13  Ind.  375; 
State  V.  Bush,  29  Ind.  110;  Palmer  v.  State,  45  Ind.  388; 
Dawson  v.  State,  52  Ind.  478 ;  Lossen  v.  State,  62  Ind.  437 ; 
Gundy  V.  i^te,  63  Ind.  528. 

The  evidence,  as  we  find  it  in  the  record,  impressos  us  verj- 
strongly  with  the  belief  that  the  controversy  involved  in  this 
case  is  one  which  ought  to  have  been  determined  by  an  ap- 
propriate civil  action,  and  not  by  a  resort  to  a  criminal  pros- 
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ecution.  Everything  considered^  we  feel  constrained  to  hold 
that  the  verdict  was  not  sustained  by  sufficient  evidence. 

The  judgment  is  reversed  and  the  cause  remanded  for 
further  proceedings. 

Filed  Oct.  28, 1885. 


No.  11,736. 

Tucker  et  al.  v.  Ck>NRAD. 

Dedication. — Passive  Acquiescenegf  mth  Knowledge,  in  Use  qf  UnindoeedLotin 
Town  for  Street  Purposes, — Mere  passive  acquiescence,  with  knowledge, 
by  the  owner  of  an  uninclosed  and  unimproved  lot  in  a  town  or  city,  in 
its  use  by  the  public  for  street  or  highway  purposes,  until  such  time  as 
he  may  be  able  and  willing  to  improve  the  same,  does  not  constitute  a 
dedication. 

Same. — Evidentiary  Facts. — Intended  Dedication, — Evidentiary  facts,  tending 
to  prove  an  intended  dedication,  or  from  which  it  might  possibly  be 
presumed,  are  not  themselves  such  an  intended  dedication. 

8ah£. —  User, — General  Highway  Law, — It  seems  that  the  provisions  of  sec- 
tion 5035,  B.  S.  1881,  in  relation  to  highways  by  user,  are  not  applica- 
ble to  the  public  streets  of  a  town  or  city. 

SuFBEME  Court. — Joint  Assignment  of  Error, — Practice. — An  alleged  sep- 
arate error  against  one  of  several  appellants  is  not  presented  on  appeal 
by  a  joint  assignment  of  error  by  all. 

From  the  Kosciusko  Circuit  Court. 

L.  H.  Haymondy  L.  W.  Royse^  H.  8.  Biggs  and  J.  W.  Cooky 
for  appellants. 
J.  8.  Frazer  and  W.  D.  FrazeTj  for  appellee. 

H0WK9  J. — In  this  case  the  appellee^  Conrad,  sued  the  ap- 
pellants, Tucker,  Greene  and  the  city  of  Warsaw,  in  a  com- 
plaint of  two  paragraphs.  The  object  of  the  suit  was  to  re- 
cover damages  for  breaking  and  entering,  as  alleged,  the 
appellee's  close,  destroying  his  fences,  etc.  The  close  in  ques- 
tion is  described  as  lot  No.  58,  in  the  original  plat  of  the 
town,  now  city,  of  Warsaw,  in  Kosciusko  county.  The  ap- 
pellants' defence  was  that  such  lot  or  close  had,  with  the  ac- 
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quiescence  of  the  owners  thereof  from  time  to  time,  and  by 
its  long  user  by  the  public  as  a  thoroughfare,  become  a  pub- 
lic street  or  highway  of  the  town  or  city  of  Warsaw.  Issues 
were  joined  in  the  cause  by  the  appellants^  answers  in  general 
denial  of  appellee's  complaint,  under  which  answers  it  was 
agreed  by  all  the  parties  to  the  record  that  all  proper  mat- 
ters of  defence  or  reply,  without  having  been  specially  pleaded, 
might  be  given  in  evidence.  The  cause  was  tried  by  a  jury 
and  a  special  verdict  was  returned,  whereon  the  appellants,  as 
well  as  the  appellee,  moved  the  court  for  judgment.  The  ap- 
pellants* motions  were  severally  overruled,  but  the  court  sus- 
tained the  appellee's  motion,  and  rendered  judgment  in  his 
favor  for  the  damages  assessed  and  costs. 

Errors  are  assigned  here  by  the  appellants  which  call  in 
question  the  rulings  of  the  trial  court  upon  the  several  mo- 
tions for  judgment  on  the  special  verdict. 

The  findings  of  the  jury,  in  their  special  verdict,  are  stated 
in  separate  paragraphs,  numbered  from  1  to  23,  both  inclu- 
sive. Of  these  the  first  ten  paragraphs  contain  an  equal 
number  of  links  in  the  chain  of  appellee's  title  to  the  lot  in 
controversy,  giving  the  kind  and  date  of  each  deed,  and  the 
names  and  residence  of  the  grantors  and  grantees  respectively 
therein.  In  this  chain  of  title,  the  first  deed  was  dated  Oc- 
tober 20th,  1836,  and  the  last  deed,  which  was  executed  to 
the  appellee,  was  dated  July  18th,  1867,  and  the  jury  found 
that  the  "plaintifi^,  Conrad,  has  been  the  owner  of  said  lot 
No.  58  ever  since  said  18th  day  of  July,  1867,  to  the  present 
time,  and  is  still  the  owner  thereof 

In  the  remaining  paragraphs  of  their  special  verdict  the 
findings  of  the  jury  were,  in  substance,  as  follows: 

11.  In  December,  1846,  a  road  was  opened,  being  the  road 
now  in  controversy,  commencing  on  Bufialo  street,  in  the 
town,  now  city,  of  Warsaw,  and  running  diagonally  across  said 
lot  No.  58,  north  45°  east,  until  it  intersected  a  public  high- 
way, known  as  the  Warsaw  and  Goshen  road,  which  last  men- 
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tioned  highway  was  then,  and  has  been  since,  known  in  the 
town,  now  city,  of  Warsaw,  as  Detroit  street. 

12.  Said  road,  passing  diagonally  over  such  lot  58,  was 
opened  up  by  the  public  in  December,  1846,  as  a  public  high- 
way, and  it  was  at  that  time  intended  by  the  public  that  it 
should  be  a  public  highway,  and  has  been  ever  since  until 
July  1st,  1866,  at  which  time  it  was  obstructed  by  a  fence 
built  by  John  R.  Nye,  and  money  and  labor  have  been  ex- 
pended thereon  by  the  public  authorities,  from  year  to  year, 
from  the  last  mentioned  date  until  the  present  time ;  and  such 
road  has  been  occupied,  used  and  travelled  by  the  public  gen- 
erally, as  a  public  highway,  from  July  1st,  1866,  continually 
to  May  23d,  1882,  when  it  was  obstructed  by  a  fence  built  by 
plaintiff,  Conrad;  and  from  May  25th,  1882,  up  to  the  pres- 
ent time,  it  has  been  constantly  used  by  the  public. 

13.  The  plaintiff,  on  or  about  the  23d  day  of  May,  1882, 
built  a  board  fence  across  such  public  highway  in  and  upon 
said  lot  No.  58,  and  thereby  wholly  obstructed  the  travel 
thereon.  On  or  about  the  25th  day  of  May,  1882,  the  de- 
fendant Edmund  J.  Greene,  as  the  then  mayor  of  the  city 
of  Warsaw,  and  the  defendant  Calvin  Tucker,  as  the  then 
city  marshal  and  street  commissioner  of  the  city  of  Warsaw, 
as  such  public  officers,  directed  so  much  of  said  fence  as  ob- 
structed said  public  highway  to  be  taken  down  and  removed, 
and  no  more ;  and  no  more  of  such  fence  was  in  fact  removed 
than  what  obstructed  such  public  highway. 

14.  By  the  direction  of  such  officers  of  the  city  of  Warsaw 
so  much  of  said  fence  as  obstructed  said  public  highway  was, 
on  or  about  the  23d  day  of  May,  1882,  removed,  and  no  more, 
and  the  same  was  removed  in  a  careful  manner,  thereby  doing 
no  more  damage  to  the  lumber  and  material  composing  such 
fence,  and  to  the  premises,  than  was  necessary  to  remove  the 
obstruction. 

15.  The  road  in  controversy,  passing  diagonally  over  lot 
58,  had  been  used  continuously,  excepting  the  time  it  was  ob- 
structed by  John  R.  Nye  as  aforesaid,  by  the  general  public 
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as  a  public  highway,  and  worked  by  the  public  aathorities  for 
more  than  twenty  years  prior  to  the  commission  of  the  griev- 
ances complained  of,  with  the  knowledge  and  acquiescence  of 
the  owners  of  said  lot. 

16.  Prior  to  the  commission  of  the  acts  complained  of  by 
plaintiff  in  this  action,  the  said  Henry  C.  Millice,  while  he 
S¥as  seized  in  fee  of  said  lot  58,  allowed  that  portion  of  such 
lot  occupied  by  said  public  highway  to  be  used  for  the  pur- 
pose of  a  public  highway,  and  the  public  then  and  there  ac- 
cepted the  same,  and  have  worked  and  continually  used  and 
travelled  the  same  from  that  time  to  the  present,  except  when 
obstructed  by  plaintiff  as  aforesaid. 

17.  The  plaintiff,  Conrad,  was  the  owner  of  said  lot  58  for 
about  fifteen  years  before  he  built  the  fence  thereon,  described 
in  his  complaint,  during  all  which  time  there  was  a  road  pass- 
ing over  and  across  said  lot,  being  the  road  in  controversy, 
which  was  continuously  used  by  the  public  as  a  public  high- 
way, and  was  worked  and  kept  in  repair  by  the  public  au- 
thorities ;  and  during  all  said  time  the  plaintiff,  Conrad,  re- 
sided in  the  town,  now  city,  of  Warsaw,  and  had  full  knowledge 
all  the  time  that  such  road  was  so  used,  travelled  and  worked 
by  the  public,  and  during  all  said  time  neither  by  word  nor 
act  made  any  objection  thereto. 

18.  Since  the  location  of  the  road  in  controversy  on  said 
lot  58,  an  addition  to  the  city  of  Warsaw  has  been  laid  out 
north  of  such  lot,  on  the  west  side  of  said  Buffalo  street,  and 
all  the  lots  in  such  addition  have  been  improved,  and  residences 
and  ice-houses  built  thereon  north  to  the  lake ;  and  the  peo- 
ple residing  in  such  addition  have  no  means  of  ingress  and 
egress  eastward  except  on  and  along  such  public  highway  in 
controversy,  and  if  such  public  highway  were  closed  up,  their 
said  property  would  be  of  less  value  than  it  now  is ;  and  on 
the  east  side  of  said  Bufialo  street  an  addition  has  been  laid 
out  to  the  city  of  Warsaw,  which  would  be  less  valuable  if 
such  public  highway  were  closed  up. 
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19.  The  public  highway  in  controversy  is  a  public  high- 
way of  general  public  utility. 

20.  To  replace  the  fence  removed  would  cost  $5. 

21.  Since  the  location  of  the  public  highway  in  contro- 
versy, an  addition  to  the  town,  now  city,  of  Warsaw,  was  laid 
out  immediately  east  of  the  eastern  terminus  of  such  public 
highway,  and  a  portion  of  the  lots  in  such  addition  have  been 
improved  by  the  erection  of  residences  thereon,  all  of  which 
property  would  be  of  less  value  if  such  public  highway  were 
closed  up. 

22.  At  the  time  of  the  location  of  the  public  highway  in 
controversy,  over  and  across  said  lot  No.  58,  such  lot  had  only 
a  nominal  value. 

23.  And  we  further  find  that  the  public  highway,  at  its 
eastern  terminus  on  Buffalo  street,  has  been  moved  a  little  to 
the  north  of  its  original  location. 

Upon  the  facts  found  by  the  jury  in  their  special  verdict, 
the  substance  of  which  we  have  given,  did  the  trial  court  err 
in  rendering  judgment  for  the  appellee?  Or,  in  other  words, 
are  those  facts  sufficient  to  show  a  dedication  by  the  appellee 
or  any  of  his  grantors,  near  or  remote,  of  his  lot  in  the  town 
or  city  of  Warsaw,  described  in  his  complaint,  or  any  part 
thereof,  to  the  purposes  of  a  street  or  public  highway?  Can 
it  be  correctly  said  that  the  owner  of  an  unenclosed  and  un- 
improved lot,  in  a  town  or  city,  who  knows  of  and  passively 
acquiesces  in  the  use  by  the  public  of  such  lot  or  part  thereof, 
for  street  or  highway  purposes,  until  such  time  as  he  may  be 
able  and  willing  to  inclose  and  improve  the  same,  thereby 
dedicates  such  lot  or  part  thereof  to  the  use  of  the  public  for 
such  purposes?  We  are  of  opinion  that  each  of  these  ques- 
tions must  be  answered  in  the  negative. 

It  will  be  observed  that  the  jury  have  nowhere  found,  in 

their  special  verdict,  any  express  or  actual  dedication  by  the 

appellee  or  any  of  his  grantors,  near  or  remote,  of  his  lot  in 

the  town  or  city  of  Warsaw,  or  any  part  thereof,  to  or  for 
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the  use  of  the  public  for  street  or  highway  purposes.  Nor 
have  the  jury  found,  in  any  of  the  paragraphs  of  their  spe- 
cial verdict,  that  the  appellee  or  any  of  his  grantors,  near  or 
remote,  ever  intended  to  dedicate  the  lot  described  in  his 
complaint,  or  any  part  thereof,  to  or  for  the  use  of  the  pub- 
lic for  street  or  highway  purposes.  Upon  these  points,  it  is 
true  that,  in  their  special  verdict,  the  jury  have  found  a  num- 
ber of  evidentiary  facts,  such  facts  as  might  possibly  have 
been  evidence  of  an  intended  dedication,  or  have  justified  a 
presumption  of  dedication,  if  applied  to  an  ordinary  high- 
way. But  the  jury  have  wholly  failed  to  find,  in  any  of  the 
paragraphs  of  their  special  verdict,  the  animus  dedicandi  on 
the  part  of  the  appellee  or  any  of  his  grantors,  near  or  re- 
mote; and  in  the  absence  of  such  a  finding,  the  trial  court 
could  not  do  otherwise,  upon  the  other  facts  found  by  the 
jury,  than  to  render  judgment  for  the  appellee.  Eviden- 
tiary facts,  tending  to  prove  an  intended  dedication,  or  from 
which  such  a  dedication  might  possibly  be  presumed,  are  not 
of  themselves  such  an  intended  dedication.  Mansur  v.  State, 
60  Ind.  357;  3Tan8ur\,  Haughey,  60  Ind.  364;  Mauck  v. 
State,  66  Ind.  177 ;  Rosa  v.  Thompson,  78  Ind.  90;  FaiLst  v. 
City  of  Huntington,  91  Ind.  493. 

The  evidence  is  not  in  the  record,  except,  possibly,  so  much 
thereof  as  the  jury  have  set  out  in  their  special  verdict,  and 
that  does  not  make  it  a  part  of  the  record  to  be  considered 
here  as  evidence.  It  does  not  appear,  at  all  events,  that  all 
the  evidence  given  in  the  cause  is  contained  in  the  special 
verdict,  and  it  was  not  otherwise  made  a  part  of  the  record. 
If  it  were  conceded  that  the  statutes  of  this  State  in  relation 
to  public  highways  were  applicable  to  the  public  streets  of  a 
town  or  city,  the  jury  did  not  find  that  appellee's  lot  or  any 
part  thereof  had  been  continuously  used  as  a  public  highway, 
without  objection  and  obstruction  on  the  part  of  the  lot- 
owner  for  any  period  of  twenty  years  or  more.  It  can  hardly 
be  said,  however,  as  it  seems  to  us,  that  the  provisions  of 
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section  5035,  R.  S.  1881,  in  relation  to  highways  by  user,  are 
or  were  intended  to  be  applicable  to  the  public  streets  of  a 
town  or  city.  All  such  streets  are  public  highways^  but  all 
public  highways  are  not  streets.  Under  the  statutes  of  this 
State,  towns  and  cities  have  exclusive  power  over  the  streets, 
alleys  and  highways  within  their  limits,  and  the  board  of 
commissioners  of  the  county  have,  of  course,  no  power  or 
authority  over  any  such  street,  alley  or  highway  for  any  pur- 
pose, without  the  consent  of  such  towns  or  cities.  Sparling 
V.  DwengeVy  60  Ind.  72. 

It  is  further  claimed  that  the  trial  court  erred  in  rendering 
judgment  against  the  city  of  Warsaw.  There  is  no  separate 
assignment  of  error  by  the  city  of  Warsaw,  and  the  joint  as- 
signment of  error  by  all  the  appellants  does  not  present  the 
decision  complained  of  by  the  city  for  our  consideration. 
Boyd  V.  Pfeifer,  95  Ind.  599 ;  McKee  v.  Hungate,  99  Ind.  168 ; 
Hinkle  v.  Shelley,  100  Ind.  88. 

We  have  found  no  error,  in  the  record  of  this  cause,  which 
requires  the  reversal  of  the  judgment. 

The  judgment  is  affirmed,  with  costs. 

Filed  Oct.  27, 1885. 
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Assault  and  Battery. — Measure  of  Damages. — InstnicUan, — In  an  action 

by  a  woman  for  damages  resulting  from  an  indecent  assault  and  bat- 
tery, it  is  not  error  to  instruct  the  jury  that  while  exemplary  damages 
can  not  be  given,  the  jury,  in  arriving  at  compensatory  damages,  are 
not  necessarily  restricted  to  the  naked  pecuniary  loss,  but  may  allow 
such  damages  as  are  the  direct  result  of  the  act  complained  of,  and 
for  injury  to  reputation,  social  position,  physical  suffering,  mental 
anguish,  sense  of  shame,  humiliation  and  loss  of  honor. 
Same. — In  such  case  a  new  trial  will  not  be  granted  for  excessive  dam- 
ages unless  they  are  so  clearly  excessive  as  to  indicate  that  the  jury  acted 
from  prejudice,  partiality  or  corruption,  or  were  misled  as  to  the  meas- 
ure  of  damages. 

From  the  Lawrence  Circuit  Court. 
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O.  W.  Friedley,  E.  D.  Pearson,  T.  B.  Buskirk  and  W.  H. 
Martiny  for  appellant. 
S.  B.  Voylea  and  H.  Morris,  for  appellees. 

ZoLiiABSy  J. — The  evidence  in  this  case  tends  to  show,  that 
at  about  eight  o'clock  at  night,  when  appellee  Jeremiah  Trin- 
kle  was  away  from  home,  and  his  wife,  Louisa  E.,  was  there 
alone  with  three  small  children,  and  in  a  delicate  condition, 
appellant  went  to  the  house,  and,  without  any  forewarning  or 
bidding,  opened  the  door  and  went  in.  Louisa  E.  was  in  bed 
with  her  children  at  the  time.  After  a  few  words  had  passed 
between  her  and  appellant,  he  went  to  the  bed,  pushed  back 
the  covers,  laid  hands  upon  and  took  improper  liberties  with 
her  person,  and  so  acted  as  to  indicate  a  lascivious  purpose. 
He  remained  at  the  bed  for  a  half  hour  or  more,  but,  being 
repelled  by  her,  he  desisted  and  shortly  afterwards  left  the 
house.  The  fright  to  her  was  such  that  she  got  up  and  re- 
mained up  the  balance  of  the  night  without  sleep.  The  evi- 
dence also  tends  to  make  good  the  averments  of  the  com- 
plaint, that  by  reason  of  the  indecent  assault  and  battery 
upon  her,  she  has  undergone,  and  is  still  undergoing,  physical 
and  mental  suffering. 

While  the  evidence  tends  to  establish  the  above  and  fore- 
going fatts,  because  of  contradictions  and  conflict  therein, 
the  case  is  not  a  strong  one  in  some  of  its  features.  But  as 
the  jury  and  the  trial  court  have  passed  upon  the  evidence, 
and  as  it  tends  to  support  their  conclusion,  we  must  treat  the 
case  as  having  been  made  out  in  favor  of  the  real  plaintiff 
Louisa  E.  Trinkle. 

In  response  to  her  demand  for  damages,  the  jury  awarded 
$500  in  her  favor,  and,  over  a  motion  for  a  new  trial,  judg- 
ment was  rendered  against  appellant  for  that  amount. 

The  court  charged  the  jury  as  follows :  "  5.  If  you  find 
for  the  plaintiff,  you  will  assess  in  her  favor  such  damages, 
within  the  amount  claimed,  as  you  think  she  has  sustained, 
and  which  will  be  a  compensation  to  her  for  any  loss  and  injury 
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occasioned,  which  arc  the  direct  results  of  said  defendant's 
conduct/' 

The  court  also  gave  to  the  jury  the  following  instruction 
asked  by  appellee : 

"No.  1.  While  the  jury  are  not  authorized  by  the  law  to 
give  exemplary  or  punitive  damages  in  this  case,  in  the  event 
a  verdict  is  found  for  the  plaintiff,  yet,  if  the  jury  find  for  the 
plaintiff,  full  compensatory  damages  should  be  awarded,  and 
in  arriving  at  compensatory  damages,  the  jury  are  not  neces- 
sarily restricted  to  the  naked  pecuniary  loss ;  for,  besides  dam- 
ages for  pecuniary  loss  or  injury,  the  jury  may  allow  such  as 
are  the  direct  consequence  of  the  act  complained  of,  for  in- 
jury to  Mrs.  Trinkle's  good  repute,  her  social  position,  for 
physical  suffering,  bodily  pain,  anguish  of  mind,  sense  of 
shame,  humiliation,  and  loss  of  honor." 

It  was  urged  below  in  the  motion  for  a  new  trial,  and  is 
urged  in  argument  here,  that  the  damages  are  excessive.  It 
is  also  urged  in  argument  here,  that  the  above  instructions 
tended  to  augment  the  damages,  by  creating  the  impression 
in  the  minds  of  the  jurors  that  damages  in  excess  of  the  in- 
jury suffered  might  be  awarded.  We  do  not  think  that  the 
instructions  are  open  to  this  objection.  The  jury  was  charged 
in  these  instructions,  in  explicit  terms,  that  exemplary  or 
punitive  damages  could  not  be  awarded,  and  that  the  damages 
should  be  limited  to  such  injury  as  was  the  direct  result  of 
appellant's  wrongs.  The  special  injuries  for  which  damages 
might  be  awarded  were  not  improperly  stated.  It  is  well  set- 
tled, that  in  a  case  of  the  character  of  this,  damages  may  be 
awarded  for  physical  suffering,  for  mental  trouble,  as  anguish 
of  mind,  sense  of  shame  or  humiliation,  loss  of  honor  and 
good  name,  all  of  which  are  considered  compensatory,  and 
not  exemplary  or  punitive  damages.  Stewart  v.  MaddoXy  63 
Ind.  51 ;  Cox  v.  VanderMeed,  21  Ind.  164 ;  Tciber  v.  HutsoUy 
5  Ind.  322 ;  Fisher  v.  Hamilton^  49  Ind.  341 ;  Lake  Erie,  etc., 
R.  W.  Co.  v.  Fix,  88  Ind.  381  (45  Am.  R.  464)  ;  State,  ex  rel, 
V.  SttvefM,  ante,  p.  55. 
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In  a  case  like  this^  where  these  elements  of  damages  are  to 
be  considered  by  the  jury^  the  amount  to  be  awarded  must 
nece&sarily  rest,  to  a  large  extent,  in  the  discretion  and  sound 
judgment  of  the  jury.  Such  a  case  is  peculiarly  one  where 
this  court  should  hesitate  before  overthrowing  verdicts  and 
judgments,  on  the  ground  that  the  damages  awarded  are  ex- 
cessive. The  general  rule  is,  that  new  trials  will  not  be  granted 
for  excessive  damages  unless  they  are  so  clearly  excessive  as 
to  indicate  that  the  jury  acted  from  prejudice,  partiality  or 
corruption,  or  were  misled  as  to  the  measure  of  damages. 
Kdsey  v.  Hayy  84Ind.  189, and  cases  there  cited;  Lake  Ene^ 
etc.,  R.  W,  Co,  V.  Fix,  supra,  and  cases  there  cited ;  Indiana 
Car  Co.  V.  Parker,  100  Ind.  181,  and  cases  there  cited. 

We  think  there  is  no  error  in  the  record  for  which  the 
judgment  should  be  reversed.  The  judgment  is,  therefore, 
affirmed,  with  costs. 

Filed  Oct.  29,  1885. 
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No.  11,967. 

Mansur  et  al.  v.  Streight  et  al. 

Real  Estate,  Action  to  'Recover,— Right  to  PossessUm.'-ChmplaifU, — Un- 
der sections  1050  and  1054,  R.  S.  1881,  a  complaint  to  recover  the  pos- 
session of  real  estate,  which  fails  to  allege  that  the  plaintiff  is  entitled 
to  the  possession,  or  facts  showing  such  right,  is  bad  both  before  and 
after  verdict. 

Same. — Defect  not  Cured  6y  Fmiirt.— The  omission  from  the  complaint  of  a 
fact  essential  to  the  plaintiff's  cause  of  action  is  not  cured  by  verdict 

From  the  Marion  Superior  Court. 

H.  J.  Milligan,  B.  Harrison,  W.  H.  H.  Miller  and  J.  B. 
Elam,  for  appellants. 

/.  A.  Holman  and  F,  Winter,  for  appellees. 

Mitchell,  C.  J. — The  only  question  presented  by  the 
record  and  assignment  of  errors  in  this  case  involves  an  in- 
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quiry  concerning  the  sufficiency  of  the  complaint  after  a 
finding  and  judgment  for  the  plaintiff.  The  suit  was  to  re* 
cover  the  possession  of  certain  real  estate  in  the  city  of  In- 
dianapolis. 

Section  1050,  R.  8.  1881,  provides  that  "Any  person  hav- 
ing a  valid  subsisting  interest  in  real  property  and  a  right 
to  the  possession  thereof  may  recover  the  same  by  action  to 
be  brought  against  the  tenant  in  possessibn,^^  etc. 

Section  1054  is  as  follows :  "  The  plaintiff  in  his  com- 
plaint shall  state  that  he  is  entitled  to  the  possession  of  the 
premises,  particularly  describing  them,  *  *  *  and  that  the 
defendant  unlawfully  keeps  him  out  of  possession.'^ 

The  averments  in  the  complaint  material  to  be  noticed  are, 
that  the  plaintifis  are  the  owners  of  the  land  in  controversy, 
and  that  the  defendants  '*  unlawfully  keep  them  out  of  pos- 
session of  the  same." 

It  is  contended  that  because  the  complaint  did  not  contain 
the  averment  that  the  plaintifis  are  entitled  to  the  posses- 
sion, it  was  not  sufficient. 

For  the  appellee,  it  is  argued  that  even  though  the  com- 
plaint may  not  have  been  sufficient,  as  against  a  demurrer,  it 
is  good  after  finding  and  judgment.  That  an  averment  that 
the  plaintiff  is  entitled  to  the  possession  is  essential  to  with- 
stand a  demurrer  in  actions  like  this,  is  settled.  Miller  v. 
ShrineTy  87  Ind.  141;  McCaman  v,  Ooohran,  57  Ind.  166; 
levi.y.  EnglCy  91  Ind.  330. 

In  Swaynie  v.  VesSy  91  Ind.  584,  it  was  held  that  while 
fiuch  averment  was  necessary,  it  was  not  required  to  be  made 
in  the  exact  words  of  the  statute.  If  the  averments  in  the 
complaint  are  such  as  to  show  the  plaintiff's  right  to  the  pos- 
session, and  that  the  defendant  unlawfully  detains  it  from 
him,  it  is  sufficient. 

Taking  it  as  settled  that  it  is  necessary,  either  to  aver  in 
terms  that  the  plaintiff  is  entitled  to  the  possession,  or  to 
state  &cts  from  which  his  right  of  possession  arises  by  nee- 
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essary  implication,  the  inquiry  still  remains,  is  the  complaint 
in  this  record  within  the  rule  ? 

In  actions  of  this  character,  it  is  settled  that  tUe  plaintiff 
must  recover  on  the  strength  of  his  own  right.  It  is  not 
enough  to  show  that  the  defendant's  possession  is  without 
right.  He  must  aver  and  prove  his  right.  It  might  have 
been  conceded  that  the  defendants  had  no  right  to  the  pos* 
session  of  the  premises  in  dispute,  and  that  they  unlawfully 
kept  the  plaintifis  out,  and  yet  the  right  of  possession  may 
have  been  rightfully  in  a  stranger  to  the  record.  This  is  not 
the  case  of  an  essential  averment  inaccurately  or  defectively 
stated,  but  one  where  there  is  a  total  omission  of  a  fact  essen- 
tial to  the  plaintiffs'  cause  of  action.  In  such  cases  the 
omission  is  not  cured  by  a  verdict  or  judgment.  Eberhart 
V.  Reister,  96  Ind.  478;  Second  NatH  Bank  v.  Corey ^  94  Ind. 
457.     Other  questions  argued  are  not  in  the  record. 

For  the  reason  that  the  complaint  was  insufficient,  the 
judgment  of  the  general  term  reversing  the  judgment  of  the 
special  term  is  affirmed,  with  costs. 

Filed  Oct.  29, 1885. 


No.  11,294. 

I^LATTER  17.  The  Board  of  Commissioners  of  Elkhart 

County. 

County  Ck)MMi8SlONERS. — Power  to  Change  LoecUion  of  County  In^itulions,^ 
The  board  of  coantv  commissioners  has  power  to  change  the  location  of 
county  institutions  and  to  do  all  acts  necessary  to  effect  the  change,  and 
such  power  is  a  continuing  one,  not  exhausted  by  a  single  exercise. 

Samb. — Orcfer  of  DiacoTUinuance  Be/ore  Selling  County  Poor  Asylum. — It  is  not 
necessary  for  the  board  to  pass  an  order  formally  discontinuing  the 
county  asylum  for  the  poor  prior  to  selling  such  asylum,  for  the  purpose 
of  locating  it  elsewhere. 

Same. — Power  to  SeU  County  Property, — Such  board  may  sell  property  when 
in  its  judgment  it  is  no  longer  required  for  county  purposes. 

fiAME. — MhiiMerUU  Act — Diaeretionary  Power. — Special  Session, — An  order 
for  the  sale  of  county  property  is  a  ministerial  act,  calling  into  exercise 


MAY  TERM,  1885. 


361 


Platter  v.  The  Board  of  G)mmissioiiere  of  Elkhart  County. 


103     360 
166     370 


the  discretionary  powers  of  the  board,  and  such  order  may  be  made  at  a 
special  session  and  executed  when  the  board  is  not  in  session. 

Same. — Delegaiing  to  Agent  Power  to  Sell. — The  mere  act  of  selling  may  be 
done  by  the  county  auditor  at  the  direction  of  the  board. 

Same. — No  Appeal  from  Ministerial  AcL — Where  the  board  exercises  judi- 
cial functions  in  adversary  proceedings,  involving  private  rights,  there 
is  a  right  of  appeal,  but  such  right  does  not  exist  where  such  board  acts 
in  a  purely  ministerial  or  administrative  capacity. 

Same. — Exereiae  of  Statutory  iWcr.— Where  the  statute  prescribes  the  mode 
of  exercising  a  power,  that  mode  must  be  adopted. 

Same.— Notice  ^&fe.— remw.— IVioc  o/  Properly  Mxut  be  Fixed  by  Board.— 
Under  the  statute  providing  for  the  sale  of  county  property  by  the 
board  of  commissioners,  the  notice  of  sale  will  be  insufficient  as  to  the 
terms  upon  which  it  is  to  be  made,  if  it  does  not  name  the  minimum 
price  which  it  is  the  duty  of  the  board  to  fix  upon  such  property. 

Same.— Iftnd  cf  Security  Must  be  Specified,--"  Approved  Security,"— The  no- 
tice of  sale  must  also  specifically  state  the  kind  of  security  which 
the  purchaser  will  be  required  to  give.  It  is  not  sufficient  to  designate 
it  as  a  note  with  "  approved  security." 

Same. — Raiifieation, — An  act  performed  by  a  public  corporation  in  viola- 
tion of  the  terms  of  a  statute  can  not  be  ratified. 

Same. — Estoppel  of  Public  Officers^^One  who  deals  with  public  officers  with 
limited  statutory  powers  is  bound  to  ascertain  the  scope  of  their  au- 
thority, and  he  can  not  found  an  estoppel  upon  acts  done  by  them  in 
excess  of  their  authority. 

Same. — Where  both  the  parties  to  a  transaction  have  equal  knowledge, 
or  means  of  knowledge  of  all  the  facta,  there  can  be  no  valid  estoppeL 

Same. — Action  by  Board  to  Annul  Sale  Made  by  Previous  Board. — An  action 
may  be  maintained  by  a  board  of  commissioners  to  set  aside  an  invalid 
sale  of  county  property  made  by  a  previous  board. 

pRAcncB. — Finding  by  Jury  in  Equity  Case.— Venire  de  Novo. —In  cases  of 
eqnity  jurisdiction,  properly  triable  by  the  court,  the  finding  of  the  jury 
will  be  treated  as  advisory  unless  it  appears  that  the  parties  and  the 
court  treated  the  case  as  an  action  at  law,  and  its  form  and  contents  are 
not  material  unless  adopted  by  the  court,  and  a  motion  for  a  venire  de 
novo  is  not  proper. 

Same,— Province  of  Gnirt— Although  a  finding  has  been  made  by  a  jury  in  a 
case  properly  triable  by  the  court,  the  ultimate  decision  of  all  questions 
of  fact,  as  well  as  of  law,  must  be  made  by  the  court,  and  where  it  ren- 
ders judgment  according  to  the  merits  of  the  case,  there  can  be  no 
reversal. 

Same. — Evidence. — Harmless  Error,— -The  admission  of  incompetent  but 
harmless  evidence  is  not  available  for  the  reversal  of  a  judgment. 

Tendeb. — R^usal  to  Hear  Tender, — One  who,  by  his  own  conduct,  prevents 
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a  full  tender  being  made  to  him,  can  not  afterwards  complain  that  the 
tender  made  was  not  sufficiently  specific. 

From  the  LaGrange  Circuit  Court, 

a.  M.  Johnson,  J,  Morris,  H.  D.  WUaon,  W.  J.  Davis,  J. 
D.  FerraU,  E.  G.  Herr  and  A.  A.  Chapin,  for  appellant. 

/.  H.  Baker,  J.  A.  8.  Mitchdl,  F.  E.  Baker  and  W.  L. 
JStonex,  for  appellee. 

Elliott,  J. — The  material  facts  alleged  in  the  complaint 
of  the  appellee,  exhibited  in  a  condensed  form,  are  these :  In 
1853  the  county  of  Elkhart  became  the  owner  of  a  tract  of 
land,  and  remained  the  owner  of  it  from  that  time  until  1882, 
using  it  during  all  that  period  as  a  poor  &rm,  as  it  is  called, 
for  the  maintenance  of  the  paupers  of  the  county.  In  Feb- 
ruary, 1883,  the  board  were  convened  in  special  session^ 
having  been  called  together  by  a  summons  issued  by  the  au- 
ditor, and  on  that  day  adopted  the  following  preamble  and 
resolutions : 

"  Whereas  the  board  did,  at  the  December  term,  1881,  to 
wit,  December  7th,  determine  that  it  was  for  the  best  interests 
of  Elkhart  county  to  sell  said  poor  farm,  with  the  purpose 
in  view  of  relocating  said  poor  farm  in  a  more  eligible  place; 
and  whereas  said  board  did  on  said  day,  in  pursuance  of  said 
determination,  direct  said  auditor  to  give  notice  by  advertise- 
ment in  the  public  newspapers  in  the  county  that  said  farm 
was  for  sale,  and  that  in  pursuance  of  said  order  and  direc- 
tion said  auditor  did  thereafter  give  notice  by  publication  in 
three  newspapers  of  general  circulation,  printed  and  published 
in  Elkhart  county,  for  three  successive  weeks,  that  said  poor 
farm  was  for  sale  and  awaiting  bids  for  the  purchase  thereof; 
and  whereas  this  board  did  again  convene  on  the  11th,  12th 
and  13th  days  of  January,  1882,  for  the  purpose  of  further 
considering  the  matter  of  the  proposed  sale  of  said  poor  farm, 
and  this  board  did,  on  the  12th  day  of  January,  1882,  while 
80  in  session,  in  good  faith  attempt  to  sell  and  convey,  and 
did  make,  execute  and  deliver  a  deed  for  said  farm  to  Wil- 
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liam  D.  Platter,  at  and  for  the  agreed  purchase-priee  of  four- 
teen thousand  dollars,  which  sum  said  Platter  has  paid  into 
the  county  treasury ;  and  whereas  complaints  have  been  made 
that  said  &rm  above  described  was  sold  for  a  sum  less  than 
its  real  value,  and  that  notice  of  the  time,  place  and  terms 
of  the  sale  thereof  was  not  given  for  the  requisite  time  as  by 
law  in  such  cases  made  and  provided,  and  that  said  sale  was 
at  private  sale,  instead  of  by  public  sale ;  and  whereas  this 
board  is  of  the  opinion  that  it  is  and  will  be  for  the  best  in- 
terests of  Elkhart  county  that  the  asylum  for  the  poor  of 
Elkhart  county  shall  be  discontinued  at  and  on  the  above  de- 
scribed land,  and  that  said  land  should  be  sold  at  public  sale, 
and  that  a  sale  thereof  should  be  had  at  the  earliest  practi- 
cable day ;  wherefore,  in  order  to  effectuate  and  carry  out  said 
determination,  and  that  a  perfect  title  and  legal  sale  may  be 
made  of  said  poor  farm,  it  is  therefore  ordered  that  the  above 
described  real  estate  be  sold  at  public  auction  at  the  door  of 
the  court-house,  in  Elkhart  county,  Indiana,  on  the  20th  day 
of  April,  1882,  between  the  hours  of  ten  o'clock  A.  m.  and 
two  o'clock  p.  M.  of  said  day,  on  the  following  terms,  to  wit : 
One-half  of  the  purchase-price  will  be  required  cash  on  the 
day  of  sale,  and  the  residue  in  one  year  from  date  of  sale  ev- 
idenced by  note  of  purchaser,  with  six  per  cent,  interest  from 
date,  waiving  valuation  and  appraisement  laws  and  attorneys' 
fees,  with  approved  security. 

"And  it  is  further  ordered  that  the  auditor  of  Elkhart 
county  cause  notice  of  said  sale  to  be  given  by  publication  in 
the  Goshen  Times,  the  Independent,  and  the  Elkhart  County 
Journal  and  the  Monitor,  each  a  weekly  newspaper  of  general 
circulation,  published  and  printed  in  Elkhart  county,  in  each 
issue  of  said  papers  until  the  20th  day  of  April,  1882,  and  a 
<?opy  of  the  notice  of  such  sale  be  posted  in  five  public  places 
in  said  county,  to  wit:  One  at  the  door  of  the  court-house, 
one  each  at  the  post-offices  in  Goshen,  Elkhart  and  Middle- 
bury,  and  one  at  the  county  asylum ;  and  the  board  further 


364  SUPREME  COURT  OF  INDIANA, 

Platter  r.  The  Board  of  Commitiiiioners  of  Elkhart  Countj. 

orders  that  the  county  auditor,  either  in  person  or  by  deputy, 
act  as  auctioneer  of  said  sale." 

That  pursuant  to  such  order  the  county  auditor  advertised 
the  sale  of  such  poor  farm  by  publishing  for  sixty  days  im- 
mediately prior  to  the  20th  day  of  April,  1882,  the  following 
notice : 
"Notice  op  Sale  of  Elkhart  County  Poon  Farm. 

"Notice  is  hereby  given  that  the  board  of  commissioners 
of  Elkhart  county,  Indiana,  will  offer  at  public  auction,  at 
the  door  of  the  court-house  of  said  county,  on  Thursday,  the 
20th  day  of  April,  A.  D.  1882,  between  the  hours  of  ten  o'clock 
A.  M.  and  two  o'clock  p.  M.  of  said  day,  the  farm  known  as 
the  poor  ferm  of  said  county,  described  as  follows,  to  wit : 

"  The  southeast  quarter  of  the  southwest  quarter,  and  the 
south  half  of  the  southeast  quarter,  of  section  twenty -five  (26), 
in  township  thirty-six  (36)  north,  and  of  range  six  (6)  east, 
and  the  southwest  quarter  of  the  southwest  quarter  of  section 
thirty  (30),  in  township  thirty-six  (36)  north,  and  of  range 
seven  (7)  east,  in  said  county,  containing  160  acres. 

"  Terms  : — The  one-half  of  the  purchase-price  will  be  re- 
quired in  cash  on  day  of  sale,  and  the  residue  in  one  year 
from  the  day  of  sale,  the  purchaser  giving  his  note  therefor 
with  6  per  cent,  interest,  waiving  valuation  and  appraisement 
laws,  and  attorneys'  fees,  with  approved  security,  but  the 
board  reserves  the  right  to  retain  possession  of  the  asylum 
buildings  until  they  can  make  suitable  arrangements  for  the 
keeping  of  the  poor  elsewhere.  By  order  of  the  board  of 
commissioners,  at  special  session,  February  15lh,  1882." 

The  board  at  the  same  special  session  ordered  "  that  the  au- 
ditor, either  in  person  or  by  deputy,  act  as  auctioneer  of  said' 
sale."  On  the  20th  day  of  April,  1882,  at  one  o'clock  in  the 
afternoon,  when  the  board  was  not  in  session,  and  could  not 
be  in  session  except  upon  the  summons  of  the  auditor,  that 
officer  read  in  the  hearing  of  a  number  of  persons  then  con- 
vened the  notice  of  sale,  and  then  and  there  stated  that  he 
woold  sell  the  poor  farm  to  the  highest  and  best  bidder  on 
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the  terms  specified  in  the  notice ;  no  person  made  any  bid  ex- 
cept the  appellant^  and  he  only  made  one  bid  of  twelve  thou- 
sand dollars^  whereupon  the  auditor  declared  the  &rm  sold  to 
him.  The  auditor  accepted  from  the  appellant  as  purchase- 
money  six  thousand  dollars,  and  a  note  signed  by  him  alone, 
and  also  received  a  mortgage  on  the  farm  to  secure  the  note* 
On  the  20th  day  of  April,  1882,  the  board  convened  in  spe- 
cial session  upon  the  summons  of  the  auditor,  and  received 
from  the  latter  a  report  of  the  sale,  as  follows : 

^'  The  undersigned,  auditor  of  said  county,  would  most  re- 
spectfully report  to  your  honorable  board,  that  in  obedience 
to  the  order  of  this  board  made  February  15th,  1882,  he 
caused  to  be  published  in  each  of  the  following  weekly 
newspapers,  of  general  circulation  in  said  county  to  wit,  the 
Goshen  Times  and  the  Independent,  of  Goshen,  and  the  Elk- 
hart Review  and  the  Elkhart  Monitor,  of  Elkhart,  the  no- 
tice, a  copy  of  which  is  filed  herewith  and  made  a  part  hereof, 
each  week  from  said  15th  day  of  February  to  this  date,  the 
first  publication  thereof  being  in  the  Goshen  Times  of  Feb- 
ruary 16th,  1882,  and  by  posting  said  notice  in  five  public 
places  in  said  county,  as  per  proof  of  said  posting  filed  here- 
with .by  the  affidavit  of  the  sherifi^  of  said  county,  that  by 
virtue  and  in  pursuance  of  said  order  said  board  would  sell 
to  the  highest  bidder,  on  the  terms  mentioned  in  said  notice, 
the  following  real  estate,  situated  in  said  county  and  State, 
and  described  as  follows,  to  wit :  The  southeast  quarter  of 
the  southwest  quarter,  and  the  south  half  of  the  southeast 
quarter,  of  section  twenty-five  (25),  in  township  thirty-six 
(36)  north,  and  of  range  six  (6)  east,  and  the  southwest  quarter 
of  the  southwest  quarter  of  section  thirty  (30),  in  township 
thirty-six  (36)  north,  and  of  range  seven  (7)  east,  containing 
160  acres* 

'^  That,  in  pursuance  of  said  order  and  notice,  t  did,  be- 
tween the  hours  of  ten  o'clock  A.  M.  and  two  o'clock  p.  m.  of 
the  20th  day  of  April,  1882,  as  auctioneer,  ofier  for  sale  at 
public  auction  said  abov^  described  real  estate  at  the  door  of 
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the  court-house^  in  said  county,  to  the  highest  and  best  bid- 
der, on  the  terms  set  forth  in  said  notice,  and  William  D. 
Platter  having  bid  therefor  the  sum  of  $12,000,  the  said 
realty  was  then  and  there  openly  struck  off  and  sold  to  said 
William  D.  Platter  for  said  sum  of  $12,000,  that  being  the 
highest  and  best  bid  therefor,  and  said  William  D.  Platter 
being  the  highest  and  best  bidder  therefor,  though  more  than 
fifty  persons,  resident  taxpayers  and  citizens  of  said  county 
were  present  during  all  the  time  of  said  sale,  said  William 
D.  Platter  paid  down  the  one-half  of  said  sum,  to  wit,  $6,000 
cash,  and  executed  his  note  secured  by  mortgage  on  said 
realty  for  the  balance  of  said  purchase-price,  to  wit,  $6,000, 
bearing  interest  from  date,  which  note,  mortgage  and  money 
so  paid  I  now  bring  to  said  board.  Said  sale  was  in  all  things 
in  accordance  with  said  order  and  notice,  and  in  said  sale  the 
possession  and  use  of  the  asylum  buildings  on  said  premises 
were  reserved  for  the  purpose  of  the  poor  until  suitable  ar- 
rangements can  be  made  for  keeping  them  elsewhere/' 

The  board  approved  the  report,  confirmed  the  sale,  re- 
ceived the  money  tendered  by  Platter,  and  accepted  his  note 
and  mortgage.  Immediately  upon  the*  making  of  the  order 
approving  the  sale,  Milo  S.  Hascall  and  John  H.  Violett 
prayed  an  appeal  and  filed  the  proper  bond.  Notwithstand- 
ing the  prayer  of  the  appeal  and  the  filing  of  the  bond,  the 
board  executed  a  deed  to  Platter.  Possession  of  the  fistrm 
was  taken  by  Platter,  but  before  this  action  was  brought  a 
rescission  was  demanded,  money,  note  and  mortgage  tendered 
back  to  him,  and  all  things  done  by  the  county  to  place  him 
in  statu  quo. 

After  the  consummation  of  the  sale  to  the  appellant,  the 
board  of  commissioners  ordered  notices  to  be  published  in- 
viting proposals  for  the  sale  to  the  county  of  land  suitable 
for  a  poor  farm,  notices  were  published,  proposals  were  sub- 
mitted, among  others,  one  from  Platter  offering  a  farm  owned 
by  him  for  the  price  of  $30,000.  The  proposal  of  appellant 
was  rejected,  but  four  days  afterwards,  without  further  no- 
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tice  being  published^  the  proposal  was  acted  upon^  and  an  or- 
der made  for  the  purchase  of  the  farm  at  the  price  of  )^29,566. 
From  this  order  an  appeal  was  prayed  by  a  number  of  tax- 
payers. Notwithstanding  this  prayer^  the  board  received  a 
deed  from  Platter  and  took  possession  of  the  land.  Upon 
the  question  of  sellings  as  well  as  upon  the  question  of  buying^ 
there  was  one  negative  and  two  affirmative  votes.  The  board 
was  changed  in  March,  1883,  by  a  new  member  coming  into 
office,  and  within  seven  days  after  his  accession  to  office,  an 
order  rescinding  the  orders  relative  to  the  sale  and  purchase 
was  made,  and  proper  offer  and  demand  of  rescission  were 
made  by  order  of  the  board.  The  prayer  of  the  complaint 
is  that  the  deed  to  Platter  be  set  aside,  and  that  of  the  county 
to  him  be  annulled. 

The  complaint  assigns  as  the  reasons  supporting  the  attack, 
upon  the  validity  of  the  proceedings  the  following : 

"First.  That  the  poor  farm  having  been  purchased  by  order 
of  the  board  of  commissioners  in  the  year  1853,  and  an  asylum 
for  the  poor  having  been  duly  organized  and  established  and 
maintained  thereon  from  that  time  to  the  date  of  the  pre- 
tended sale,  the  commissioners  had  no  power  to  sell  said  &rm 
and  the  asylum  thereon  erected,  without  first  passing  an  order 
that  the  asylum  should  be  discontinued. 

"Second.  That  the  order  and  notice  for  the  sale,  having 
fixed  the  time  for  the  sale  by  the  commissioners  on  a  date 
when  by  law  they  could  not  be  in  session  pursuant  to  law, 
were  void,  and  that  the  sale  having  been  made  at  a  time  when 
they  were  not  in  regular  session,  in  pursuance  of  such  void 
notice,  was  void. 

^*  Third.  That  the  terms  of  sale,  as  fixed  by  the  order  and 
notice,  were  too  uncertain,  and  that  the  sale  was  made  in  vio- 
lation of  the  terms  as  set  forth  in  the  order  and  notice,  and 
that  it  was,  therefore,  void. 

"Fourth.  That  the  sale  could  only  be  made  by  the  board 
of  commissioners  when  lawfully  in  session ;  that  the  board 
was  not  in  session  at  the  time  the  sale  was  made ;  that  the 
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board  had  not  attempted  to  delegate  their  power  to  sell  to  an 
agent,  nor  could  they  if  they  had  so  attempted ;  and  that  the 
sale,  having  been  made  at  the  court-house  door  when  the  mem- 
bers of  the  board  were  simply  standing  by  as  individuals,  and 
not  in  session,  was  void. 

^^ Fifth,  That  the  conveyance  of  the  &rm  to  the  appellant 
was  void,  for  the  reason  that  it  was  made  after  an  appeal  had 
been  taken  and  allowed  from  the  order  of  the  board  confirm- 
ing the  sale,  which  appeal  was  still  pending  at  the  time,  and 
which  suspended  the  power  of  the  commissioners  to  proceed 
until  it  was  disposed  of." 

The  reason  assigned  for  the  invalidity  of  the  order  of  the 
purchase  from  Platter  is  substantially  this : 

The  purchase  from  Platter  is  void,  because  there  had  been 
no  valid  sale  of  the  old  farm,  as  he  well  knew. 

The  case  has  been  argued  orally  and  in  written  and  printed 
briefs,  these  latter  consisting  of  several  hundred  pages,  and 
we  have  given  it  much  consideration. 

The  first  ground  assigned  in  support  of  the  attack  upon  the 
validity  of  the  proceedings  ordering  the  sale  of  the  poor  farm 
is  not  tenable.  It  was  not  necessary  for  the  board  of  com- 
missioners to  formally  order  the  discontinuance  of  the  asylum 
originally  established.  The  order  for  the  purchase  of  a  farm 
to  which  the  board  proposed  to  remove  the  asylum  was  a  suf- 
ficient declaration  of  its  judgment  upon  the  question  of  a  re- 
moval. Where  the  governing  body  of  a  county  or  a  city 
makes  an  order  in  a  matter  over  which  it  has  jurisdiction,  it 
is  not  necessary  to  declare  the  purpose  of  making  it,  nor  to 
formally  state  the  reasons  for  the  order,  nor  to  formally  re- 
scind or  abrogate  former  orders.  It  is  enough  in  such  cases 
to  make  the  order,  without  any  formal  statement  of  its  pur- 
pose or  effect,  and  the  courts  will  determine  its  legal  effect 
and  ascertain  its  purpose.  In  determining  to  buy  a  farm  for 
the  location  of  the  asylum,  the  board  of  commissioners  neces- 
sarily determined  to  change  its  location.  Where  a  judgment 
of  a  tribunal  is  involved  in  its  order,  it  is  not  necessarj'  to 
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expressly  state  the  grounds  upon  which  it  proceeds.  Boards 
etc.,  V.  Hally  70  lud.  469;  Dillon  Mun.  Corp.  (3d  ed,),  sec- 
tion 818^  auth.  n.     # 

In  determining  to  purchase  a  new  location  for  the  poor 
&rm^  the  board  necessarily  determined  the  question  of  chang- 
ing the  old  location,  but  in  arriving  at  this  conclusion  it  did 
not  determine  to  discontinue  the  asylum  for  the  poor — it 
simply  changed  its  location.  There  is  no  provision  in  the 
statute  inhibiting  the  board  of  commissioners  from  changing 
the  location  of  county  institutions. 

The  law  commits  to  the  board  of  commissioners  very  ex- 
tensive powers  over  the  property,  finances  and  institutions  of 
the  county.  In  State,  ex  reL,  v.  Clark,  4  Ind.  315,  it  was 
said  of  the  board  :  "  It  has  the  care  of  the  property  of  the 
county,  as  well  as  its  supervision  and  management."  The  Su- 
preme Court  of  the  United  States  said :  "  It  is  for  all  finan- 
cial and  ministerial  purposes  the  county."  Levy  Court  v. 
Coroner,  2  Wall.  501. 

We  have  not  time  to  discuss  or  quote  from  the  cases  upon 
this  point,  but  refer  to  them  with  the  general  statement  that 
they  will  be  found  to  agree  in  holding  that  the  board  of  com- 
missioners has  very  broad  powers  over  county  property  and 
institutions,  and  that  its  discretion  in  the  control  and  dispo- 
sition of  such  institutions  is  seldom,  if  ever,  interfered  with 
by  the  courts.  Nixon  v,  StatCy  ex  reL,  96  Ind.  Ill ;  Boehmer 
V.  County,  etc.,  46  Pa.  St.  452 ;  State  Bank  of  Bay  City  \. 
Chapelle,  40  Mich.  447 ;  Board,  etc.,  v.  Bowen,  4  Lansing 
(N.  Y.)  24 ;  Shanklin  v.  Board,  etc.,  21  Ohio  St.  575.  Within 
the  broad  grant  of  power  is  included  the  subsidiary  one  of 
regulating  county  institutions  and  of  changing  their  loca- 
tions. 

There  are  numerous  decisions  in  our  own  reports  declaring 

that  the  board  of  commissioners  constitutes  a  corporation, 

and  that  its  rights,  duties  and  liabilities  are  substantially  the 

same  as  those  of  a  municipal  corporation.  In  Staie,  ex  reL,  v. 

yoL.  103.— 24 
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Clarky  supi'a,  it  was  said  by  this  court  that,  "  In  legal  con- 
templation, the  board  of  commissioners  is  the  county."  This 
general  doctrine  has  often  received  the  approval  of  the  court* 
Hoffman  v.  Board,  etc,  96  Ind.  84,  vide  auth.  p.  86 ;  Nixon 
V.  StoJte,  ex  reL,  supra;  Paiton  v.  Board,  etc,  96  Ind.  131. 

In  McCabe  v.  Board,  etc,  46  Ind.  380,  it  was  said:  "  We 
think,  it  clear  that  the  board  of  commissioners  of  a  county  is 
to  be  viewed  as  capable  of  acting  in  several  capacities.  It  is 
undoubtedly  true  that  the  board  is  a  corporation.'*  The 
powers  of  the  board  are  much  discussed  in  Miller  v.  Board, 
etc,  66  Ind.  162,  and  the  rule  was  laid  down  that  "corpora- 
tions, along  with  the  express  and  substantive  powers  confer- 
red by  their  charters,  take  by  implication  all  the  reasonable 
modes  of  executing  such  powers  which  a  natural  person  may 
adopt  in  the  exercise  of  similar  powers."  In  support  of  this 
position  the  court  cited  the  cases  of  Xew  England  F,  &  M. 
Ins.  Co.  V.  Robinson,  25  Ind.  536 ;  City  of  Lafayette  v.  Cox, 
5  Ind.  38  ;  Kyle  v.  Malin,  8  Ind.  34;  Board,  etc,  v.  Day,  19 
Ind.  450;  Haag  v.  Board,  etc,  60  Ind.  511  (28  Am.  R. 
654)  ;  Second  NaVl  Bank  v.  Town  of  Danville,  60  Ind.  504  ; 
Board,  etc,  v.  Saunders,  17  Ind.  437.  These  authorities 
amply  fortify  the  position  that  the  board  of  county  commis- 
sioners possess  the  usual  powers  of  a  public  corporation  over 
the  property  and  institutions  of  a  county,  and  it  can  not  be 
doubted  that  the  logical  sequence  is  that  the  board  may  sell 
property  when  in  its  sound  judgment  it  is  no  longer  required 
for  a  county  purpose,  and  may  change  the  location  of  county 
institutions,  if  not  forbidden,  when  it  is  required  by  the  wel- 
fare of  the  people  of  the  county. 

In  once  locating  a  county  institution  the  board  of  com- 
missioners does  not  exhaust  its  power,  for  such  a  power,  as  is 
true  of  all  general  powers  of  a  similar  nature,  is  not  ex- 
hausted by  a  single  exercise.  A  power  of  the  character  ex- 
ercised in  this  instance  is  a  continuing  one.  City  of  Kokomo 
v.  Mohan,  100  Ind.  242;  Bosley  v.  Ackelmire,  39  Ind.  536. 
In  the  latter  case  the  rule  is  applied  to  a  case  the  same  in 
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principle  as  the  present.  No  other  rule,  in  our  judgment, 
can  be  sound.  It  is  for  the  authorities  of  the  locality,  and 
not  for  the  courts,  to  determine  what  changes  are  required  by 
the  growth,  expansion  and  other  alterations  in  the  condition 
and  progress  of  a  county.  The  case  of  Hanna  v.  Boards  etc,, 
29  Ind.  170,  is  not  here  in  point,  even  if  it  can  longer  be 
deemed  to  be  effective  for  any  purpose.  The  question  with 
which  we  are  here  directly  concerned  is  not  whether  tb^ 
board  of  commissioners  may  buy  a  second  farm  as  an  asylum 
for  the  poor,  but  the  question  is,  can  the  county  sell  one  farm 
preparatory  to  the  purchase  of  another?  Succinctly  stated, 
the  question  is,  •can  the  board  change  the  location  of  the 
county  asylum? 

We  think  there  can  be  no  doubt  that  if  the  board  can 
change  the  location  of  an  asylum,  it  may  do  all  acts  nec- 
essary to  effect  the  change,  for  it  is  an  elementary  rule  that 
the  grant  of  a  principal  power  confers  all  incidental  ones. 

In  deciding  that  the  board  does  possess  the  general  power 
to  change  the  location  of  county  institutions,  we  have  not 
solved  the  entire  difficulty  presented  by  the  specification  of 
the  complaint  under  immediate  discussion.  Counsel  cite  us  to 
a  provision  of  the  statute  reading  as  follows :  "Any  asylum 
or  farm  provided  by  the  board  of  county  commissioners  for 
the  poor  may  be  discontinued  by  such  board,  and  the  prop- 
erty, real  and  personal,  relating  thereto,  which  belongs  to  the 
county,  may  be  sold."  R.  S.  1881,  sec.  6098.  We  can  not, 
however,  regard  this  statute  as  of  controlling  force  in  this 
case.  Here,  the  purpose  is  not  to  discontinue  the  asylum, 
but  simply  to  change  the  location  originally  selected.  The 
general  power  to  sell  is  not  taken  away  by  the  grant  of  a 
power  to  be  exercised  in  special  cases.  Leeds  v.  CUy  of 
Richmond,  102  Ind.  372.  There  is  no  antagonism  between 
the  general  and  the  special  power.  City  of  Vincennes  v. 
CaUendeTf  86  Ind.  484.  The  board  may  well  posess  both 
powers. 

We  come  now  to  the  questions  presented  by  the  second  spec- 
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ificatioQ  of  the  complaint.  In  our  opinion  these  questions  are 
settled  against  the  appellee  by  the  authorities.  The  law  as 
established  by  the  adjudged  cases  is  this:  Where  there  are 
adversary  proceedings  of  a  judicial  character,  and  notice  is 
required,  the  judicial  functions  must  be  exercised  at  a  regular 
session  of  the  board  of  commissioners ;  but  where  the  busi- 
ness is  of  an  administrative  or  ministerial  character,  it  may 
be  lawfully  transacted  at  a  special  session  properly  convened. 
Jussen  V.  Board,  etc.,  95  Ind.  667 ;  Oliver  v.  Keightley,  24 
Ind.  514;  Boardy  etc,  v.  Brown,  28  Ind.  161.  The  distinc- 
tion between  the  class  of  cases  to  which  the  present  belongs, 
and  that  represented  by  the  case  of  City  of  Vincennea  v.  Wind- 
marly  72  Ind.  218,  appears  from  what  is  there  said,  and  is  so 
well  and  clearly  defined  in  Jtissen  v.  Board,  etc,  mipra,  that 
further  comment  is  unnecessary. 

Assuming,  as  the  cases  cited  fully  authorize  us  to  do,  that 
acts  of  an  ordinary  ministerial  or  administrative  character 
may  be  transacted  at  a  special  session,  all  that  remains  upon 
this  branch  of  the  case  is  to  determine  whether  the  order  to 
sell  property  is  a  ministerial  or  judicial  act.  We  have  a  line 
of  cases  clearly  and  fully  recognizing  the  distinction  between 
the  two  classes  of  acts,  the  ministerial  and  the  judicial,  and  to 
many  of  these  we  have  already  referred.  We  now  refer  to 
those  especially  addressed  to  this  point:  O^ Boyle  v.  Shannon, 
80  Ind.  159,  and  the  cases  cited ;  City  of  Terre  HaiUe  v.  Terre 
Haute,  etc,  Co,,  94  Ind.  305,  and  authorities  cited.  Similar 
in  principle  to  the  present  is  the  case  of  Allen  v.  Cerro  Gordo 
County,  34  Iowa,  54,  where  the  character  of  an  administrative 
act  is  well  illustrated.  But  the  principle  which  rules  here  is 
so  clear  that  we  need  not  cite  authorities.  If  making  sale  of 
property  is  a  judicial  act,  then  no  sale  can  be  made  by  any 
other  than  a  judicial  tribunal,  not  even  by  direct  order  of  the 
Ijegislature  itself  {Columbus,  etc,  R.  W.  Co.  v.  Board,  etc,  65 
Ind.  427),  and  we  can  not  think  that  any  one  will  contend 
that  sales  of  property  must  be  made  by  judicial  tribunals. 

We  see  no  escape  from  the  conclusion  that  a  sale  of  county 
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property  is  a  ministerial  act,  and  if  it  be,  it  is  one  to  be  ex- 
ercised by  the  board  of  commissioners  in  its  ministerial  ca- 
pacity. If  it  be  granted;  as  we  doubt  not  it  must  be,  that 
the  act  is  a  ministerial  one,  then  it  is  an  act  calling  into  ex- 
ercise the  discretionary  powers  of  the  board,  and  if  the  dis- 
cretion is  not  abused  the  courts  can  not  interfere.  Mayor y  etc., 
V.  Roberts,  34  Ind.  471 ;  Bingham  v.  Board,  etc,  55  Ind.  113 ; 
City  of  Terre  HatUe  v.  Terre  Haute,  etc.,  Co.,  supra ;  City  of 
Kokovw  V.  Mahan,  supra;  Andrews  v.  Board,  etc.,  70  111. 
65;  Motz  V.  City  of  Detroit,  18  Mich.  495;  Robertson  v. 
Breedlove,  61  Texas,  316. 

It  is  our  opinion  that  the  order  of  sale,  was  one  which  might 
lawfully  be  made  at  a  special  session  of  the  board  of  com- 
missioners, and  that  the  court  can  not  interfere  with  the  ex- 
ercise of  the  general  power  to  sell  the  property  of  the  county, 
on  the  ground  that  the  order  was  made  at  a  special  session. 

The  fourth  specification  of  the  complaint  belongs  in  logical 
order  with  those  discussed,  and,  passing  the  third  specification 
ftr  the  present,  we  address  our  attention  to  the  former  speci- 
£bation.  We  are  clear  that  the  cases  to  which  we  have  re- 
ferred, and  the  principles  we  have  stated,  rule  the  questions 
arising  upon  this  specification,  and  that  these  cases  and  prin- 
ciples require  us  to  decide  all  of  these  questions  adversely  to 
the  appellee. 

The  act  of  executing  the  order  of  sale  was  a  ministerial 
act.  It  was  not,  therefore,  necessary  for  the  board  to  be  in 
session  when  this  act  was  performed.  The  statute  provides 
that-  sales  of  county  property  shall  be  made  at  public  auc- 
tion, and  this  implies  that  the  usual  method  of  conducting 
such  sales  shall  be  pursued.  It  can  not  be  inferred  that  an 
auction  sale  shall  be  conducted  by  a  judicial  or  legislative  tri- 
bunal convened  in  actual  session.  The  authorities  hereto- 
fore cited  declare  that  a  board  of  commissioners  possess  or- 
dinary corporate  powers,  and  among  such  powers  is  that  of 
selling  and  conveying  property  in  substantially  the  same 
manner  as  natural  persons.     The  power  to  sell  includes  the 
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power  to  sell  and  convey  in  the  usual  method^  unless  a  mode 
is  prescribed  by  statute.     Dillon  Muu.  Corp.^  sec.  578. 

The  act  of  selling  the  property  was  a  purely  ministerial 
one,  and  it  was,  therefore,  such  a  power  as  the  board  might 
delegate  to  the  auditor.  Judge  Dillon  says :  "  But  the  prin- 
ciple that  municipal  powers  or  discretion  can  not  be  delega- 
ted does  not  prevent  a  corporation  from  appointing  agents 
and  empowering  them  to  make  contracts,  nor  from  ap- 
pointing committees  and  investing  them  with  duties  of  a  min- 
isterial or  administrative  character.^'  Dillon  Mun.  Corp. 
(3d  ed.),  section  96. 

The  fifth  specification  of  the  complaint  belongs  in  proper 
order  with  those  we  have  discussed,  and  we  postpone  the  con- 
sideration of  the  third  specification  to  discuss  it.  It  is  evi- 
dent from  what  we  have  said  and  from  the  authorities  we 
have  cited,  that  there  is  no  right  of  appeal  in  such  cases  as 
the  preaent.  This  precise  question  is  considered  in  many  of 
the  cases  cited,  and  received  verv  full  and  careful  considera- 
tion  in  O^ Boyle  v.  Shannon^  supra.  The  law  as  firmly  estab- 
lished by  our  decisions,  and  they  stand  on  sound  principle, 
is,  that  where  the  board  of  commissioners  exercise  judicial 
functions  in  adversary  proceedings  where  private  rights  are 
concerned,  there  is  a  right  of  appeal,  but  that  such  a  right 
does  not  exist  where  the  board  acts  in  a  purely  ministerial 
or  administrative  capacity.  The  case  of  GnLsenmeyer  v.  City 
of  Logansporff  76  Ind.  549,  recognizes  this  doctrine,  for  the 
language  employed  by  the  court  in  that  case,  as  well  as  the 
whole  course  of  reasoning,  shows  with  great  clearness  that  the 
right  of  appeal  exists  only  in  cases  where  the  board  exercises 
judicial  functions.  In  summing  up  the  result  of  the  review 
of  the  cases  the  court  there  said :  *^  We  therefore  hold,  that, 
under  section  31  of  the  general  law,  there  is  a  right  of  ap- 
peal from  any  decision  of  a  judicial  character,  made  by  a 
county  board  in  any  proceeding."  The  opinion  in  Hunt  v. 
State,  ex  reL,  93  Ind.  311,  shows  the  distinction  between  ju- 
dicial and  administrative  acts,  and  under  the  rule  there  ai>- 
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proved,  it  is  clear  that  the  act  of  selling  county  property  can 
not  be  considered  a  judicial  one.  The  magnitude  of  the 
Talue  of  the  property  sold  can  not  affect  the  question,  and 
surely  courts  would  not  undertake  on  appeal  to  review  the  dis- 
cretion of  the  board  in  ordering  the  sale  of  a  desk,  a  chair 
or  a  building  no  longer  needed  for  county  purposes. 

We  have  cited  many  cases,  and  might  easily  cite  very  many 
more,  to  the  effect  that  courts  can  not  supervise  the  exercise 
of  a  discretionary  power,  and  to  permit  an  appeal  in  such  a 
case  as  this  would  violate  that  plain  rule.  Either  the  courts 
can  or  they  can  not  revise  the  discretion  exercised  in  selling 
property ;  that  they  can  not  we  well  know,  and  as  they  can 
not  do  this,  there  is  no  appeal,  since  to  hold  otherwise  would 
be  to  declare  that  parties  might  do  a  vain  thing,  for  such  it 
would  be  to  bring  a  case  to  a  court  that  could  take  no  legal 
action  at  all  save  to  dismiss  the  appeal. 

We  da  not  question  the  proposition  that  where  an  appeal 
lies,  and  one  is  taken,  the  board  can  no  further  proceed  in  the 
case  appealed.  Young  v.  StaJUy  34  Ind.  46 ;  Lincoln  v.  Staiey 
ex  reL,  36  Ind.  161;  Blair  v.  Kilpatrick,  40  Ind.  312.  This, 
however,  is  a  general  rule  to  wliich  there  are  marked  excep- 
tions.    Jeffersonvilley  etc.,  R.  R,  Co.  v.  McQueen,  49  Ind.  64. 

It  is  not  necessary  to  here  inquire  what  the  exceptions  are, 
for  the  rule  can  not  apply  where  there  is  no  right  of  appeal. 
The  rule  presupposes  that  there  is  a  right  of  appeal ;  here  there 
is  none,  and  for  this  reason  the  case  is  not  within  the  rule.  A 
party  can  not  stay  proceedings  by  doing  what  the  law  does 
not  authorize.  A  party  can  not  appeal  where  there  is  no  ap- 
peal. An  act  wholly  unauthorized  by  law  is  void,  and  a  void 
thing  can  confer  no  rights.  Attempting  to  appeal  where  there 
is  no  appeal  accomplishes  nothing. 

We  now  direct  our  discussion  to«the  questions  presented  by 
the  third  specification  of  the  complaint.  Two  questions  arise 
upon  this  specification : 

First.  Was  the  notice  given  by  the  board  of  commissioners 
such  as  the  law  requires? 
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Second.  Was  the  sale  made  in  violation  of  the  terras  of  the 
order  and  notice  ? 

Thus  far  we  have  considered  and  discussed  the  general 
powers  of  the  board,  and  have  not  examined  the  mode  of  ex- 
ercising the  power  to  sell  county  property.  We  are  now  to 
consider  the  mode  of  exercising  that  power.  It  is  a  familiar 
rule  that  where  the  statute  prescribes  the  mode  of  exercising 
a  power,  the  mode  prescribed  must  be  adopted.  Leonftrd  v. 
American  Ins.  Co.,  97  Ind.  299 ;  1  Dillon  Mun.  Corp.  (3d 
ed.),  section  449. 

Our  statute  does  prescribe  the  mode  in  which  the  power 
shall  be  exercised;  these  are  its  provisions:.  "The  board  of 
county  commissioners  shall  not  be  authorized  to  sell  any  county 
property,  either  real  or  personal^  except  at  public  auction^ 
after  advertising  said  property  for  sale  sixty  days,  giving  the 
terms,  time,  and  place  of  sale,  and  a  description  of  the  prop* 
erty  to  be  sold.'^  R.  S.  1881,  sec.  4228.  In  order  to  make 
a  valid  sale,  it  was  necessary  for  the  board  of  commissioners 
to  give,  not  only  notice  of  the  proposed  sale,  but  also  just 
such  a  notice  as  the  statute  prescribed.  McOrossen  v.  Lincoln 
County,  57  Wis.  184. 

We  can  not  agree  with  the  counsel  for  the  appellee,  that  the 
notice  is  indefinite  and  uncertain  as  to  the  time  and  place  of 
sale,  for  the  order  is  that  the  sale  be  made  at  "  public  auction^ 
at  the  door  of  the  court-house,  in  Elkhart  county,  Indiana, 
on  the  20th  day  of  April,  1882,  between  the  hours  of  ten 
o'clock  A.  M.  and  two  o'clock  P.  M.  of  said  day,"  and  the  no- 
tice given  by  the  auditor  copies  the  order  in  this  respect. 

We  do  not  think  that  the  time  of  making  the  sale  depends, 
as  counsel  assert,  upon  the  contingency  of  the  board  of  com- 
missioner'^ being  in  session  at  the  time  and  place  appointed 
for  the  sale. 

The  question  which  we  Have  found  the  most  perplexing  one 
is,  whether  the  terms  of  sale  are  given  either  in  the  order  or 
in  the  notice.  A  notice  which  omits  to  give  the  terms  of  sale 
can  not  be  sufficient,  for  the  plain  reason  that  the  statute  im- 
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peratively  requires  that  the  terms  of  sale  shall  be  given.  The 
courts  can  no  more  uphold  a  notice  defective  in  one  material 
particular  than  they  can  a  notice  defective  in  many  particu- 
lars. We  can  no  more  dispense  with  the  requirements  of  the 
statute  upon  one  material  point  than  upon  another,  and  we 
could  with  as  much  show  of  right  dispense  with  a  designa- 
tion of  the  time  and  place  of  sale  as  with  a  statement  of  the 
terms  of  sale.  What  the  statute  requires  must  be  found  in 
the  notice,  or  it  will  be  insufficient. 

It  must  be  kept  in  mind  that  the  county  corporation  is  an 
artificial  person  receiving  all  its  powers  from  the  statute 
which  gave  it  existence.  There  is  an  essential  diflFerence  be- 
tween the  rights  of  natural  and  artificial  persons  respecting 
the  disposition  of  property.  Natural  persons  have  an  in- 
herent right  of  disposing  of  their  property ;  while  public  cor- 
porations can  only  acquire  and  dispose  of  property  by  virtue 
of  some  positive  law.  Where  the  law  designates  the  method, 
in  which  a  corporation  may  dispose  of  its  property,  the  method 
designated  must  be  pursued,  for  there  is  no  inherent  right  of 
disposition  in  corporate  bodies.  This  general  rule  applies 
with  peculiar  force  to  officers  placed  in  charge  of  the  prop- 
erty of  a  governmental  corporation.  These  officers  have  no 
direct  private  interest  in  the  corporate  property,  and  there  is 
an  absence  of  the  influence  of  self-interest  which  impels  men 
to  vigilantly  guard  their  private  property.  In  order  to  sup- 
ply, in  some  measure,  at  least,  the  place  of  that  influence,  the 
statute  has  imposed  restraints  upon  the  authority  of  the  cor- 
porate officers,  the  commissioners,  and  has  cast  upon  them 
duties,  which,  if  faithfully  performed,  will  prevent  loss  to  the 
political  corporation.  The  statute  which  governs  here  is  unu- 
sually emphatic,  for  it  in  express  words  denies  all  authority 
to  dispose  of  county  property  in  any  other  mode  than  that 
prescribed.  It  not  only  prescribes  a  mode  in  which  property 
may  be  disposed  of,  but,  in  plain,  strong  terms,  excludes  all 
others.  A  statute  more  strictly  prohibitory  could  scarcely 
be  conceived. 
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The  rule  is,  as  we  have  suggested  it  should  be,  quite  strict 
in  cases  where  sales  of  public  property  are  made  by  public 
officers.  The  reason  for  the  rule  and  its  strict  enforcement 
is  that  officers  exercise  a  naked  statutory  authority  and  have 
no  other  powers  except  such  as  are  expressly  or  impliedly 
granted.  McCasUn  v.  State,  ex  rd.,  99  Ind.  428 ;  Key  v.  Odran- 
der,  29  Ind.  1 ;  Brown  v.  Ogg,  85  Ind.  234 ;  Arnold  v.  Gaff, 
58  Ind.  543 ;  Vail  v.  McKernaUy  21  Ind.  421 ;  Williamson  v. 
Doe,  7  Blackf.  12;  Haatinga  v.  Jackson,  46  Cal.  234;  State 
V.  Severs,  86  N.  C.  588 ;  StewaH  v.  Otoe  Co.,  2  Neb.  177 ; 
State  V.  Torinus,  24  Minn.  332 ;  People  v.  Dulaney,  96  III. 
d03,  vide  p.  508;  Gough  v.  Dorsey,  27  Wis.  119;  BlodgeU 
V.  HiU,  29  Wis.  169;  Ray  County  v.  BenUey,  49  Mo.  236, 
vide  p.  242. 

From  what  we  have  said  it  is  evident  that  the  statute  upon 
the  subject  of  sales  of  county  property  must  be  applied  in  its 
full  force  and  vigor,  and,  thus  applying  it,  we  must  hold  that 
the  notice  ordered  by  the  commissioners  and  given  by  the  au- 
ditor does  not  state  the  terms  of  sale.  Whatever  might  be 
the  just  conclusion  in  other  cases,  we  can  see  no  way  to  avoid 
the  conclusion  that  in  such  a  case  as  this,  and  under  the  stat- 
ute which  governs  it,  the  notice  of  sale  is  insufficient  because 
it  omits  to  name  any  price.  We  suppose  it  clear  that  the 
price  of  the  property  is  one  of  the  most  important  terms  of 
a  contract  of  sale.  It  is  so  regarded  in  cases  arising  under  the 
statute  of  frauds.  Wood  Frauds,  sec.  345,  auth.  n.  1.  The 
phrase  "terms  of  sale"  means  all  the  essential  ingredients  of 
the  contract  or  transaction.  If  we  give  the  word  "terms" 
its  usual  and  accurate  force,  we  can  reach  no  other  result. 
Worcester  says  that  one  of  the  meanings  of  the  word  "  terms  " 
is:  "Conditions;  propositions;  stipulations."  And  Web- 
ster gives  substantially  the  same  definition. 

Unless  we  hold  that  the  terms  of  sale  must  be  fixed  by  the 
board  of  commissioners  and  stated  in  the  notice,  we  should 
not  only  do  violence  to  the  language  of  the  statute,  but  we 
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should  also  run  counter  to  settled  rules  of  law.  If  the  price 
is  not  fixed  by  the  board  of  commissionerSy  then  the  person 
who  cries  the  sale  and  accepts  the  bid  really  fixes  the  price 
of  the  property,  and  this  the  statute  never  contemplated.  If 
the  auctioneer  may  accept  whatever  price  is  ofiered,  then  it  is 
he  that  makes  the  terms  of  sale,  and  if  this  be  so,  they  could 
not  be  contained  in  a  notice  given  sixty  days  previously.  If 
we  hold  that  the  auctioneer  may  accept  whatever  price  is  of- 
fered, then  the  result  is  that  we  hold  that  the  board  may  di- 
vest itself  of  the  authority  devolved  upon  it  by  the  statute 
and  delegate  it  to  an  agent.  We  think  the  statute  means  that 
the  board  shall  designate  a  minimum  price,  state  that  in  the 
notice  as  one  of  the  terms  of  the  sale,  and  o£fer  the  property 
at  public  auction  for  the  purpose  of  securing,  if  possible,  a 
greater  price  than  that  fixed.  The  valuation  of  the  property 
must  be  determined  on  in  advance  of  the  notice,  or  else  the 
terms  of  the  sale  can  not  be  stated  in  the  notice.  We  can 
not  bring  our  minds  to  the  conclusion  that  where  no  price  is 
fixed  the  terms  of  the  sale  are  stated,  nor  can  we  hold  that 
the  duty  of  designating  the  price  can  be  entirely  delegated  to 
any  person  occupying  the  position  of  an  auctioneer.  The  de- 
cision as  to  price  requires  the  exercise  of  a  discretionary 
power,  and  discretionary  powers  can  not  be  delegated. 

If,  however,  we  are  wrong  in  our  conclusion  that  the  price 
must  be  determined  and  stated  in  the  notice,  still  the  notice 
is  insufficient,  for  the  reason  that  it  does  not  state  what  kind 
of  security  will  be  required.  There  are  various  kinds  of  se- 
curity, and  it  is  only  fair  to  bidders  that  they  be  apprised  in  ad- 
vance what  security  will  be  accepted.  Some  might  be  willing 
to  g^ure  the  deferred  payment  by  a  mortgage  on  the  land 
conveyed,  and  not  willing  to  ask  others  to  undertake  as  sure- 
ties for  them ;  while  others  would  be  willing  to  furnish  per- 
sonal sureties,  and  unwilling  to  execute  a  mortgage.  It  is 
evident  from  the  cases  we  have  referred  to,  that  sales  of  pub- 
lic property  are  watched  with  a  jealous  eye,  and  the  provi- 
sions of  a  statute  intended  to  prevent  favoritism  and  ensure 
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fair  competition  upon  equal  terms  to  all  who  choose  to  com- 
pete in  bidding,  are  enforced  with  a  firm  hand.  If  the  de- 
cision as  to  what  security  will  be  received  be  left  until  after 
the  sale,  a  great  purpose  of  the  statute  may  be  defeated,  for  bid- 
ders can  not  know  what  will  be  required  of  them,  and  the  bids 
of  some  may  be  rejected  because  the  security  is  unsatisfactory, 
although  in  truth  entirely  sufGcient,  and  the  bid  of  another 
accepted,  although  the  security  proflFered  is  no  better  than, 
or,  it  may  be,  not  so  good  as,  that  of  other  competing  bidders. 
To  permit  this  would  be  to  tolerate  a  system  which  the  stat- 
ute intended  to  break  down,  and  open  a  way  to  abuses  which 
the  statute  was  framed  to  prevent.  The  decision  of  the  ques- 
tion of  the  character  of  the  security  that  will  be  satisfactory, 
involves  the  exercise  of  a  discretionary  power,  and  is  one  that 
should  be  made  in  advance  of  the  sale.  Unless  it  is  thus  made, 
the  terms  of  the  sale  can  not  be  stated  in  the  notice,  and  a 
notice  which  fails  to  state  the  terms  of  sale  is  insufficient.  In 
cases  of  this  class  the  rule  as  to  the  notice  of  sale  is  very  strict. 
It  is  thus  stated  by  one  of  our  law-writers :  "  The  potice  of 
sale,  as  to  manner  and  time,  must  be  such  as  the  order  and 
statute  direct,  and  must  correctly  describe  the  property.  If 
given  different  in  manner,  or  for  less  time  than  required  by 
law,  or  the  decree,  the  sale  will  be  void."  Rorer  Jud.  Sales, 
section  99. 

The  phrase  "  approved  security  "  does  not,  as  counsel  assert, 
mean  a  note  with  personal  surety,  but  means  any  security  sat- 
isfactory to  the  officers  having  the  power  to  approve  it.  We 
do  not  regard  the  sale  as  invalid  because  mortgage  security 
was  taken,  but  we  do  regard  it  as  invalid  because  the  notice 
did  not  state  the  terms  of  sale. 

There  is  no  force  in  the  position  of  appellant  that  the  rat- 
ification of  the  sale  made  it  valid.  The  general  rule  appli- 
cable to  public  corporations  undoubtedly  is  that  an  act  per- 
formed in  violation  of  the  terms  of  a  statute  can  not  be  ratified. 
Dillon  Mun.  Corp.,  sec.  578.  If  it  were  otherwise  a  statute  re- 
quiring notice  might  be  rendered  entirely  nugatory  by  a  board 
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of  commissioners;  for,  if  it  be  true  that  a  ratification  vali- 
dateSy  then  the  board  might  easily  do  by  indirection  what  it 
could  not  do  directly.  This  case  is  not  one  involving  the 
question  of  the  effect  of  a  defective  execution  of  a  power,  but 
it  is  a  case  where  there  was  an  attempt  to  do  what  the  statute 
prohibits,  for,  as  we  have  seen,  it  declares  in  plain  terms  that 
no  sale  shall  be  made  except  in  accordance  with  its  provisions. 

The  api)ellant  can  not  successfully  build  upon  the  doctrine 
of  estoppel.  F6r  this  conclusion  there  are  at  least  two  sat- 
is&ctory  reasons :  First.  He  dealt  with  public  officers  with 
limited,  naked  statutory  powers ;  he  was  bound,  at  his  peril, 
to  ascertain  the  scope  of  their  authority,  and  can  not  found 
any  claim  upon  acts  done  by  those  officers  in  excess  of  their 
statutory  authority.  This  general  rule  is  thus  stated  by  the 
Supreme  Court  of  the  United  States :  "  Individuals  as  well 
as  courts  must  take  notice  of  the  extent  of  authority  con- 
ferred by  law  upon  a  person  acting  in  an  official  capacity." 
The  rule  is  well  established  by  our  own  decisions.  Union 
School  Tp.  V.  First  Nat'l  Bank,  102  Ind.  464 ;  Reeve  School 
Tp.  V.  DodsMiy  98  Ind.  497 ;  Axt  v.  Jackson  School  Tp.,  90 
Ind.  101 ;  Pine  CHml  Tp.  v.  Ruber,  etc.,  Co.,  83  Ind.  121. 

The  disobedience  of  a  statute  by  a  public  officer  creates  an 
incurable  difficulty.  It  can  not  be  remedied  or  removed  by 
subsequent  confirmation  of  the  original  acts,  whatever  the 
form  the  confirmation  assumes.  There  is  a  well  defined  dis- 
tinction between  public  and  private  corporations,  and  the 
general  doctrine  of  estoppel  does  not  apply  to  the  former 
class  of  corporations.  Union  School  Tp.  v.  First  NaCl  Bank, 
supra;  Cummins  v.  Citi/  of  Seymour,  79  Ind.  491;  Drift- 
wood, etc.,  T  P.  Co.  V.  Board,  etc.,  72  Ind.  226. 

A  public  corporation,  such  as  a  county  or  city,  is  composed 
of  the  inhabitants  of  the  locality,  and  the  officers  are  not 
agents  in  the  strict  sense  of  the  term,  but  are  persons  acting 
in  an  official  capacity.  Baumgartner  v.  Hasty,  100  Ind.  575 
(50  Am.  R.  830) ;  Strosser  v.  City  of  FoH  Wayne,  100  Ind. 
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443;  City  of  Valparaiso  v.  Gardner ^  97  Ind.  1  (49  Am.  E. 
416);  Axt  V.  Jackson  School  Tp.,  supra. 

The  acts  of  officers  can  not  bind  the  local  public  by  estop- 
pel where  the  officers  performing  these  acts  can  not  hind 
them  by  a  direct  contract.  It  would  be  strange^  indeed^  if 
an  estoppel  could  validate  a  sale  of  property  made,  in  viola- 
tion of  law,  since,  to  allow  an  estoppel  to  so  operate,  would 
frustrate  the  purpose  of  the  statute  and  enable  the  officers  to 
do  by  indirect  means  what  they  could  not  do  by  direct  pro- 
ceeding. There  may  be  cases  in  which  a  public  corporation 
can  be  estopped,  but  this  is  not  one  of  them,  for  here  there  is 
no  possible  legal  method  in  which  county  property  can  be 
sold  except  that  provided  by  law.  The  method  by  which  a 
sale  may  be  made  is,  in  terms  too  clear  for  misconception, 
prescribed  by  the  statute,  and  where  the  statute  so  positively 
restricts  the  alienation  of  public  property  to  one  method,  it 
excludes  all  others.  * 

The  second  reason  supporting  our  conclusion  is  this:  The 
appellant  had  full  notice  of  all  the  material  facts,  and  was 
warned  that  the  sale  would  be  attacked.  He  knew  that  the 
officers  with  whom  he  was  dealing  had  once  violated  the  law 
in  selling  him  the  property  at  private  sale;  he  was  warned  at 
the  sale  that  the  taxpayers  were  objecting;  he  was  notified 
by  the  appeal  prayed  that  his  right  to  hold  the  property 
would  be  assailed,  and  he  knew  that  one  of  the  commission- 
ers was  protesting  against  the  proceedings  of  his  associate 
officers.  It  is  true  that  the  appeal  prayed  did  not  operate  U> 
suspend  proceedings,  but  it  did  convey  notice.  The  tax- 
payers mistook  their  remedy,  but  their  prayer  of  appeal  and 
tender  of  bond  was  notice  that  they  repudiated  the  action  of 
the  commissioners.  The  appeal  may  not  have  operated  as 
constructive  notice,  but  it  did  operate  as  actual  notice.  There 
was,  therefore,  neither  concealment  nor  misrepresentation, 
nor  was  there  knowledge  on  the  one  side  and  ignorance  on 
the  other.  There  is  an  entire  absence  of  these  elements  of  an 
estoppel.     Pitcher  y.  Dove,  99  Ind.  175,  see  p.  178;  MUchell 
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V.  Fisher,  94  Ind.  108 ;  Anderaon  v.  Hubble,  93  Ind.  570,  see 
.  p.  573  (47  Am.  R.  394) ;  Buck  v.  Milford,  90  Ind.  291 ;  Sini» 
V.  City  of  Frankfort,  79  Ind.  446;  Bobbins  v.  Magee,  76  Ind. 
381,  and  authorities  cited.  The  general  doctrine  of  these 
cases  was  applied  to  a  private  corporation  in  Leonard  v. 
American  Ins.  Co.,  97  Ind.  299,  where  it  was  said  :  "  It  is 
well  settled  that  where  both  the  parties  to  a  transaction 
have  equal  knowledge,  or  means  of  knowledge,  of  all  the 
&cts,  there  can  be  no  valid  estoppel." 

This  action  is  one  of  the  class  which  taxjmyers  have  a  right 
to  institute.  They  had  a  right  to  prevent  the  officers  who 
represented  the  governmental  corporation  from  wrongfully 
disposing  of  its  property.  City  of  Valparaiso  v.  Gardner, 
supra;  Dillon  Mun.  Corp.  (3d  ed.),  section  922.  As  the 
taxpayers  might  maintain  an  action  such  as  this,  we  can  con- 
ceive of  no  reason  why  this  may  not  be  maintained  by  the  offi- 
cers chosen  by  the  taxpayers  to  represent  them.  The  case 
does  not  belong  to  the  class  of  actions  wJiich  must  be  prose- 
cuted in  the  name  of  the  Slate. 

We  have  considered  and  decided  all  the  material  questions 
presented  by  the  complaint,  and  now  turn  to  those  presented 
on  what  is  called  the  special  verdict. 

Objection  is  made  that  the  finding  of  the  jury  does  not 
state  all  of  the  material  facts  essential  to  a  recovery,  and  that 
the  motion  for  a  venire  de  novo  should  therefore  have  pre- 
vailed. We  can  not  regard  the  finding  of  the  jury  as  within 
the  ordinary  rules  applicable  to  special  verdicts.  The  case  is 
one  of  equity  jurisdiction,  and,  of  right,  should  be  tried  by 
the  court.  In  all  cases  of  this  character  the  finding  of  the 
jury  will  be  treated  as  advisory  unless  it  appears  that  the 
parties  and  the  court  treated  the  case  as  an  ordinary  action  at 
law.  The  ultimate  finding  is  by  the  court,  and  it  may  ac- 
cept or  reject  any  or  all  of  the  findings  of  the  jury.  Pence 
V.  Garrison,  93  Ind.  345 ;  Lake  Erie,  etc.,  R.  W.Co.  v.  Griffin, 
92  Ind.  487 ;  Evans  v.  Nealis,  87  Ind.  262  ;  Basey  v.  Galla- 
gher, 20  Wall.  670. 
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Under  the  rule  laid  down  by  these  cases^  the  form  and  eon- 
tents  of  the  finding  of  the  jury  are  not  material  unless  it  af- 
firmatively appears  that  the  finding  was  adopted  by  the  court, 
for  if  not  adopted  it  would  pot  exert  any  controlling  influence 
upon  the  ultimate  decision  of  the  case.  Whether  perfect  or 
imperfect,  the  finding  would  be  of  little  importance  unless  ac- 
cepted by  the.  court.  It  is  far  otherwise  in  an  ordinary  ac- 
tion at  law,  for  in  sUch  an  action  the  judgment  must  follow 
the  verdict.  The  case  in  hand  is  easily  discriminated  from 
Summers  v.  Greathouae,  87  Ind.  205,  for  there  the  question 
was  as  to  the  procedure  on  the  trial  of  a  case  treated  by  the 
court  and  the  parties  as  an  action  at  law.  In  this  instance  it 
appears  that  the  case  was  not  treate<l  as  an  ordinary  action  at 
law,  but  rather  as  a  suit  in  chancery,  and  therefore  a  motion 
for  a  venire  de  novo  was  not  proper. 

The  principal  questions  presented  by  the  ruling  on  the  mo- 
tion for  a  new  trial  have  been  disposed  of  in  discussing  the 
sufficiency  of  the  complaint,  and  we  proceed  to  those  not  al- 
readv  discussed. 

We  do  not  think  any  material  error  was  committed  in 
permitting  copies  of  the  deed  to  the  county  to  be  read  in  ev- 
idence. Appellant  claimed  title  from  the  county,  conceded 
that  it  owned  the  land,  and  certainly  could  not  have  been 
harmed  by  evidence  tending  to  prove  the  county's  title ;  so 
that,  conceding,  but  by  no  means  deciding,  that  the  evidence 
was  incompetent,  still  no  harm  was  done  appellant.  Wilson 
V.  Peelhy  78  Ind.  384;  Stockwell  v.  State,  ex  rei,  101  Ind.  1. 

The  affidavit  and  bond  for  appeal  from  the  action  of  the 
commissioners  were  competent  evidence,  not  because  they 
proved  that  an  appeal  was  rightfully  asked,  but  because  they 
tended  to  prove  notice  to  the  appellant  of  the  objections  to 
the  proceedings  of  the  commissioners. 

The  evidence  shows  that  a  person  authorized  to  act  for  the 
county  endeavored  to  tender  a  deed  to  the  appellant  and  to 
make  a  proposition  for  rescission,  but  that  the  latter  refused 
to  listen  to  what  was  said,  and  referred  the  agent  of  the  county 
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to  another  person.  We  regard  this  evidence  as  sufficient  to 
43ustain  the  finding  of  the  court.  The  appellant's  refusal  pre- 
vented a  full  tender,  and  he  is  not  in  a  situation  to  complain 
that  the  tender  made  was  not  more  specific.  Martin  v.  J/er- 
Wft,  57  Ind.  34  (26  Am.  R.  45) ;  Duffy  v.  PaUen,  74  Main€| 
396 ;  Frost  v.  iotrry,  15  Ohio,  200. 

Counsel  for  the  appellant  in  their  brief  complain  that  the 
Jury  did  not  allow  a  sufficient  sum  as  damages,  and  say :  '^  True, 
the  court  attempted  to  fix  the  matter  up,  on  the  mistaken 
theory  that  this  was  a  chancery  case,  and  though  the  case  had 
been  fully  submitted  and  tried  by  a  jury,  yet  the  court,  in- 
stead of  giving  us  a  new  trial  when  clearly  entitled  to  it, 
undertook  to  do  as  it  pleased,  and  assessed  the  damages  itself 
The  authorities  we  have  cited  very  clearly  show  that  the  court 
did  right  in  revising  the  finding  of  the  jury,  for  the  ultimate 
decision  of  all  questions  of  fact,  as  well  as  of  law,  must  be 
made  by  the  court  in  chancery  cases,  although  it  may,  if  it 
deems  proper,  accept  the  finding  of  the  jury. 

The  decree  of  the  court  provides  that  the  county  "  shall 
pay  to  the  defendant  $3,895,  with  interest  thereon  from  this 
date,  and  that  the  said  sum  of  $3,895  is  to  be  paid  in  addition 
to  the  sum  of  $6,360,  paid  by  the  defendant  to  the  county, 
and  in  the  hands  of  the  treasurer,  which  sum  the  defendant 
is  at  liberty  to  receive  from  the  treasurer."  It  appears  from 
this  that  the  court  did  act  upon*  the  evidence,  and  did  assess 
in  favor  of  the  appellant  all  that  he  was  entitled  to  receive. 
In  such  a  case  as  this,  if  the  ultimate  finding  of  the  court,  and 
the  decree  following  it,  award  justice  to  the  appellant,  there 
can  be  no  reversal.     Krug  v.  Davis,  101  Ind.  75,  see  p.  77. 

The  evidence  shows  that  Platter  had  full  knowledge  of  all 
the  transactions  and  purposes  of  the  board  of  commissioners, 
and  it  justifies  the  inference  that  the  sale  to  him  of  the  old 
poor  farm,  and  the  purchase  of  the  farm  from  him  were  so 
woven  together  as  to  constitute  one  general  transaction. 
We  can  not  say  that  the  trial  court  did  wrong  in  con- 
VoL.  103.— 25 
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eluding  that  the  purchase  from  him  depended  for  its  eflBcacy 
upon  the  validity  of  the  sale  of  the  old  farm. 

We  have  already  occupied  so  much  time  and  space  in  the 
discussion  of  this  case  that  we  can  not  give  the  question  un- 
^er  immediate  mention  a  more  thorough  discussion. 

Judgment  affirmed. 

Mitchell,  C.  J.,  did  not  participate  in  the  decision  of 
this  case. 

* 

Filed  Oct.  7, 1885 ;  petition  for  a  rehearing  overruled  Dec.  30, 1885. 
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juf  388  Pleading. — Amendment.  —Supreme  Court, — Praetiee, — The  decision  of  the 

i^^_^^  trial  court  granting  or  refusing  leave  to  amend  a  pleading,  where  cause 

103       386  is  shown,  is  not  conclusive,  and  may  be  reviewed  in  the  Supreme  Court. 

169        l4o  Raiuioad. — Approprialion  of  Land. — Amendment  of  Instrument  of  Appropria- 

tion.— Damages, — In  a  proceeding  by  a  railroad  company  to  appropriate 
land  for  a  right  of  way,  it  has  the  right,  upon  cause  shown,  to  amend 
the  instrument  of  appropriation  after  the  filing  of  the  report  of  the  ap- 
praisers and  the  joining  of  issues  on  exceptions  thereto,  by  adding  stip- 
ulations as  to  the  maintenance  by  the  company  of  fences  and  crossings 
calculated  to  reduce  the  amount  of  consequential  damages. 
Same. — Injunction. — Heading, — Prajdiee, — An  application  for  an  order  re- 
straining a  railroad  company  from  further  proceedings  in  the  matter  of 
appropriating  land  for  railroad  purposes  must  be  based  upon  a  com- 
plaint making  a  proper  case  for  such  relief. 
8 AVE. — Appeal  frcmt  Award  of  Appraisers. — Judgment  for  Damages. — Statute 
Qmstnud. — Under  section  3907,  R.  S.  1881,  on  appeal  from  the  award 
of  damages  made  by  the  appraisers  in  a  proceeding  to  appropriate  land 
for  a  right  of  way,  the  circuit  court  can  only  render  judgment  for  the 
amount  of  compensation  found  due  the  owner,  and  a  judgment  enjoin- 
ing the  railroad  company,  on  its  failure  to  pay  such  amount  within  a 
certain  time,  from  going  upon  or  using  such  land  until  the  same  is  paid, 
is  erroneous. 

From  the  Tippecanoe  Circuit  Court. 
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O.  W.  McDonald,  W.  D.  Wallace  and  T.  C.  Annabal,  for 
appellant. 
/.  E,  Oof  roth  and  T.  A.  Stuart,  for  appellee. 

NiBLACK,  J. — Clement  G.  Jon^s  was,  on  the  7th  day  of 
March,  1883,  the  owner  of  a  tract  of  land  in  Warren  county, 
over  which  the  Chicago  and  Great  Western  Railway  Com- 
pany wished  to  obtain  the  right  of  way  for  its  line  of  rail- 
road, and  the  parties  being  unable  to  agree  upon  the  terms 
upon  which  such  right  of  way  might  be  obtained,  the  rail- 
way company,  on  that  day,  deposited  with  the  clerk  of  the 
Warren  Circuit  Court  a  written  instrument  of  appropriation, 
particularly  describing  a  strip  of  ground  running  across  the 
tract  of  land  in  question,  as  the  land  intended  to  be  appro- 
priated for  a  right  of  way,  and  generally  for  railroad  pur- 
poses. On  the  17th  day  of  the  same  month,  the  judge  of  the 
Warren  Circuit  Court  appointed  appraisers  who  made  a  re- 
port assessing  Jones'  damages  at  $800.  Jones  filed  excep- 
tions to  the  report  of  the  appraisers,  to  which  replies  were 
made  at  the  ensuing  term  of  the  court  last  named.  A  change 
of  venue  was  then  granted  to  the  Tippecanoe  Circuit  Court, 
where,  at  the  second  term  after  the  cause  had  reached  that 
court,  the  railway  company  asked  leave  and  proposed,  if  per- 
mitted, to  amend  the  instrument  of  appropriation,  thereto- 
fore filed  by  it,  by  inserting  therein,  at  a  specified  and  appro- 
priate place,  the  following : 

"  The  said  right  of  way  so  appropriated  as  aforesaid  to  be 
fenced  by  said  railway  company  on  either  side  thereof,  with 
a  good  and  substantial  wire  fence,  consisting  of  five  strands 
of  wire,  secured  by  and  fastened  to  good  oak  posts  set  in  the 
ground  at  proper  distance  from  each  other.  And  the  said 
railway  to  be  constructed  in  the  said  right  of  way  with  an 
underground  passage  under  the  track  thereof,  fifteen  feet  in 
width,  giving  free,  easy  and  perpetual  access  to  cattle,  hogs, 
and  other  stock  from  each  side  of  the  right  of  way  to  the  op- 
posite field.    The  said  fences  and  under-crossing  to  be  con- 
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structed  and  always  maintained  at  the  expense  of  said  rail- 
way company." 

In  support  of  this  application  one. of  the  directors  of  the 
railway  company  filed  his  affidavit  stating,  amongst  other 
things^  that  at  the  time  *the  proceedings  to  appropriate  the 
right  of  way  were  commenced,  it  was  uncertain  whether  the 
grades  of  the  line  of  road  to  be  thereafter  adopted  would  be 
such  as  to  admit  of  the  construction  of  a  crossing  under  the 
track  of  a  depth  sufficient  to  permit  the  free  passage  of  cat- 
tle and  other  animals  through  the  same;  that  since  the  com- 
mencement of  such'proceedings,  the  company  had  constructed 
its  line  of  road  over  Jones'  land  upon  a  grade  which  per^ 
mitted  the  making  of  such  an  under  crossing,  and  that  such 
a  crossing  had  been  then  already  begun  and  partially  made ; 
that  the  company  had,  also,  already  procured  wire  and  posts 
to  make  a  good  and  substantial  wire  fence  across  Jones'  land 
on  both  sides  of  its  line  of  road,  which  it  was  the  intention  of 
the  company  to  erect  without  unnecessary  delay,  and  to  al- 
ways maintain  aft^er  its  erection ;  that  at  the  time  the  issues 
were  closed  upon  the  exceptions  filed  by  Jones  to  the  report 
of  the  appraisers,  the  company  did  not  know  that  an  under 
crossing  upon  the  land  in  controversy  was  practicable. 

A  counter-affidavit  was  filed  charging  that  since  filing  the 
instrument  of  appropriation  the  railway  company  had  mort- 
gaged its  road,  equipments  and  all  other  property  then  be- 
longing to  it,  or  thereafter  to  be  acquired,  to  secure  the  pay- 
ment of  two  millions  of  dollars  and  accruing  interest. 

The  circuit  court  thereupon  refused  to  permit  the  railway 
company  to  amend  its  instrument  of  appropriation  as  was 
proposed.  The  questiori  as  to  the  amount  of  damages  to  which 
Jones  was  entitled  was  then  submitted  to  a  jury,  the  result 
being  a  verdict  in  his  favor  for  the  gross  sum  of  $3,488.15, 
for  which,  with  costs,  a  judgment  of  recovery  was  rendered 
against  the  railway  company,  describing  the  real  estate  for 
which  the  damages  were  assessed.  To  the  judgment  thus 
rendered  was  added  the  following : 
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"  It  is  further  ordered,  adjudged  and  decreed  by  the  court, 
upon  failure  to  pay  said  damages  for  the  period  of  thirty 
days,  said  defendant,  the  Chicago  and  Great  Southern  Bail- 
way  Company,  its  servant*^,  agents  and  employees,  and  the 
successors  and  assignees  of  said  defendant,  and  their  servants, 
agents  and  employees,  and  all  persons  acting  by^  through  or 
under  them,  or  either  of  them,  be,  and  they  and  each  of  them 
are,  forever  enjoined  and  restrained  from  going  upon,  using, 
occupying  or  enjoying  the  said  described  real  estate,  or  any  part 
thereof,  in  any  way  whatever,  or  for  any  purpose,  until  the 
judgment  aforesaid,  principal  and  interest,  shall  be  fully  paid 
and  satisfied." 

Questions  are  made  in  argument  only  upon  the  refusal  of 
the  circuit  court  to  permit  an  amendment  of  the  instrument 
of  appropriation,  and  upon  the  judgment  rendered  upon  the 
verdict. 

Whether  a  party  shall  be  allowed  to  amend  his  pleadings 
after  the  issues  are  closed,  is  a  matter  resting  very  much  in 
the  discretion  of  the  nisi  prius  court.  The  fact  that  in  such 
a  case  leave  of  court  is  necessary,  implies  the  right  of  the 
court  to  refuse  permission  to  amend  in  any  case  except  upon 
good  cause  shown,  and,  even  when  a  showing  is  made,  the 
matter  is  still  within  the  legal  discretion  of  the  court,  the 
leave  to  be  granted  or  refused  accordingly.  But  the  decision 
of  the  nisi  prius  court,  when  cause  is  shown,  is  not  conclu- 
sive. It  may  be  reviewed  in  this  court,  and  will  be  disap- 
proved when  substantial  injustice  appears  to  have  been  done. 
Works  Pr.,  section  700 ;  Burr  v.  Mendenhall,  49  Ind.  496  ; 
Shropshire  v.  Kennedy,  84  Ind.  111. 

Section  3909,  R.  S.  1881,  extends  the  power  to  make  amend- 
ments to  cases  of  the  kind  now  before  us,  and,  in  effect,  makes 
the  provisions  of  the  civil  code  on  the  subject  of  amendments 
applicable  to  such  cases. 

In  support  of  the  decision  of  the  circuit  court  refusing  to 
allow  an  amendment  of  the  instrument  of  appropriation,  it  is 
argued  that,  under  our  Constitution,  no  man  can  be  compelled 
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to  accept  benefits,  easements  or  improvements,  either  in  whole 
or  in  part,  payment  of  land  taken  from  him  for  railroad  pur- 
poses, and  that  the  proposed  amendment  was  simply  an  effort 
to  have  the  organic  terms  upon  which  the  appropriation  had 
been  made  so  changed  that  the  fencing  and  under  crossing  to 
be  provided  for  would  be  considered  in  reduction  of  the  dam- 
ages to  which  Jones  is  entitled,  and  hence  in  partial  com- 
pensation for  the  land  taken  from  him,  citing  the  case  of  Lake 
Erie,  etc.,  R.  W,  Co.  v.  Kinsey,  87  Ind.  514. 

It  is  true  that  Jones  was,  and  still  is,  entitled  to  receive  for 
his  damages,  whether  for  the  value  of  the  land  taken,  or  as 
consequential  damages  resulting  from  the  taking,  a  compen- 
sation in  money,  but  that  right  on  his  part  did  not  preclude 
the  railway  company  frbm  adopting  and  using  every  means 
at  its  command  calculated  to  reduce  the  amount  of  conse- 
quential damages  likely  to  result  to  him  to  the  lowest  practi- 
cable sum.  When  a  railroad  is  run  through  or  over  the  land  of 
another,  as  in  this  case,  the  condition  in  which  the  remaining 
land  is  left,  the  inconvenience,  danger  or  impossibility  likely 
to  be  met  in  crossing,  or  attempting  to  cross,  the  road,  and 
the  amount  of  fencing  to  be  made  probably  necessary,  are  all 
questions  usually  arising  for  the  consideration  of  the  jury. 
If,  therefore,  under  the  circumstances  disclosed  by  the  affi- 
davits filed  in  this  case,  the  railway  company  was  willing  to 
enter  into  special  and  additional  obligations,  bearing  upon 
those  questions,  or  any  one  of  them,  we  think  it  ought  to 
have  been  allowed  to  do  so.  Whether  the  proposed  stipula- 
tions would  have  mitigated  the  consequential  damages  likely 
to  be  inflicted  upon  Jones,  and  if  so  to  what  extent,  would 
have  constituted  matters  for  the  consideration  of  the  jury 
which  afterwards  tried  the  cause.  These  stipulations  would, 
at  all  events,  have  created  obligations  running  with  the  land, 
and  would  have  been  presumably  of  some  value  to  Jones. 

This  view  appears  to  us  to  have  been  well  illustrated  by  some 
of  the  testimony  given  and  other  proceedings  had  at  the  trial. 
In  answer  to  an  interrogatory  addressed  to  them  the  jury  fixed 
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the  value  of  the  land  appropriated  at  only  $225.  The  con- 
sequential damages  assessed,  not  deducting  some  interest  al- 
lowed, were,  consequently,  more  than  fifteen  times  greater 
than  the  value  of  the  land. 

In  a  matter  involving  so  much  of  what  is  usually  regarded 
as  the  exercise  of  a  merely  discretionary  power,  we  come  to 
a  conclusion  different  from  that  reached  by  the  circuit  court, 
with  much  hesitation  and  reluctance,  but  we  feel,  neverthe- 
less, constrained  to  hold  that  the  railway  company  ought  to 
have  been  allowed  to  amend  its  instrument  of  appropriation 
as  it  ^as  proposed  to  amend  it. 

As  sustaining  so  much  of  the  judgment  appealed  from,  as 
contingently  restrains  and  enjoins  the  railroad  company  and 
its  successors  from  using  or  occupying  the  land  appropriated, 
it  is  claimed  that  this  court  has  made  many  precedents  rec- 
ognizing in  principle  the  validity  as  well  as  the  propriety  of 
such  an  order,  citing  the  cases  of  Lafayette  Plankroad  Co. 
V.  Neto  Albany,  e/c.,  i2.  R.  Cb.,  13  Ind.  90;  Graham  v. 
Columbus,  etc.,  R.  W.  Co.,  27  Ind.  260 ;  Cox  v.  Louisville,  etc., 
B.  R.  Co.,  48  Ind.  178;  Lake  Erie,  etc.,  R.  W.  Co.  v.  Kin- 
sey,  supra,  and  other  authorities,  discussing  the  power  of  the 
courts  to  restrain  railroad  companies  in  particular  cases  and 
in  certain  contingencies. 

It  has  been  held  by  this  court,  and  that  has  now  become  the 
established  rule  of  decision,  that  the  owner  of  land  may  enjoin 
a  railroad  company  from  entering  upon  and  appropriating 
any  part  of  the  premises  until  his  damages  have  been  first 
assessed  and  paid.  But  that  rule  does  not  apply  where  the 
railroad  company  has  entered  and  is  in  possession  under  a 
license  either  from  the  owner  or  conferred  by  statute.  Buch- 
anan v,  Logansport,  etc.,  R.  W,  Co.,  71  Ind.  265 ;  Pittsburgh, 
etc.,  R.  W.  Co.  V.  Swinney,  97  Ind.  586. 

Section  3907,  R.  S.  1881,  under  which  this  proceeding  was 
instituted,  after  providing  for  an  appeal  from  the  assessment 
of  damages  made  by  the  appraisers  by  filing  exceptions  to 
their  award,  continues:    "Provided,   That  notwithstanding 
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such  appeal^  such  company  may  take  possession  of  the  prop- 
erty therein  described^  as  aforesaid,  and  the  subsequent  pro- 
ceedings on  the  appeal  shall  only  affect  the  amount  of  com- 
pensation to  be  allowed."  We  construe  this  proviso,  when 
taken  in  connection  with  the  other  parts  of  the  section,  to 
mean  that  after  the  amount  of  the  compensation,  which  ought 
to  be  allowed,  has  been  ascertained  by  proper  proceedings 
upon  the  appeal,  the  only  thing  remaining  for  the  court  to  do 
is  to  render  a  judgment  of  recovery  against  the  railroad  com- 
pany for  the  amount  of -compensation  thus  ascertained  to  be 
due  for  the  land  appropriated.  There  was,  therefore,  nothing 
in  the  nature  of  this  proceeding  which  had  any  analogy  to  an 
application  for  an  injunction,  or  which  appealed  to  the  merely 
equitable  jurisdiction  of  the  court. 

When  a  railroad  company,  in  its  efforts  to  take  and  appro- 
priate land  for  railroad  purposes,  places  itself  in  a  condition 
to  be  restrained  from  further  proceedings  in  the  matter  of 
such  appropriation,  the  application  to  have  it  so  restrained 
must  be  based  upon  a  complaint  making  a  proper  case  for  such 
relief.  Consequently,  so  much  of  the  judgment  as  contingently 
restrains  and  enjoins  the  railway  company  from  using  or 
occupying  the  land  in  controversy,  as  a  moans  of  enforcing 
the  payment  of  the  amount  found  to  be  due  to  Jones  for  his 
damages,  is,  in  any  event,  erroneous.  If  that  were  the 
only  error,  it  might  be  cured  by  a  partial  reversal  of  the  judg- 
ment, but  for  error  in  not  allowing  the  instrument  of  appro- 
priation to  be  amended,  the  entire  judgment,  in  our  opinion, 
ouglU  to  be  reversed. 

The  judgment  is  reversed  with  costs,  and  the  cause  re- 
manded for  further  proceedings. 

Filed  April  21, 1885 ;  petition  for  a  rehearing  overruled  Kov.  3, 1885. 
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No.  12,204. 

The  Fremont  Cultivator  Company  v.  Fulton  et  al. 

Attachment. — Affidavit^— Motion  to  ^ucwA.— Where,  in  attachment  pro- 
ceedings, the  affidavit  upon  which  the  writ  rests  is  insufficient,  a  motion 
to  quash  should  be  sustained,  even  though  the  motion  does  not  specifi- 
cally and  with  certainty  point  out  hay  defects  in  the  affidavit. 

Sam& — Sufficiency  of  ^^ Affidavit  in  Attachment  and  GamUhmerU" — Where  an 
affidavit,  endorsed  "  affidavit  in  attachment  and  garnishment,''  and  filed 
with  a  complaint,  contains,  in  addition  to  what  is  necessary  to  procure 
a  summons  in  garnbhment,  all  that  is  necessary  in  an  affidavit  for  at- 
tachment, it  will  subserve  both  purposes,  and  uphold  a  writ  of  attach- 
ment. 

Same. — NcUure  of  Claim. — An  affidavit  in  attachment,  stating  that  "  the 
claim  in  this  action  is  for  money  due  on  three  promissory  notes,  copies 
of  which  are  filed  with  the  complaint,  executed  by  the  defendants  to 
the  plaintiff,  that  the  claim  is  just,  and  that  he  believes  the  plaintiff 
ought  to  recover,"  etc.,  sufficiently  describes  the  nature  of  the  plaintiff's 
claim. 

Same. — StaliUe  Construed, — Agent^  Attorney  or  Officer. — Preeumptton. — A  re- 
cital in  an  affidavit  in  attachment,  that  *'The  plaintiff's  acting  secre- 
tary, S.  B.,  being  duly  sworn,  upon  his  oath  says,"  etc.,  is  sufficient,  the 
statute,  R.  S.  1881,  section  916,  not  requiring  a  sworn  statement  that  the 
affiant  is  the  agent,  attorney  or  officer  of  the  plaintiff,  and  that  he  makes 
the  affidavit  in  his  behalf;  and,  in  the  absence  of  any  showing  to  the 
contrary,  that  the  affidavit  is  made  in  behalf  of  the  plaintiff  will  be 
presumed  from  the  fact  that  it  is  made  by  such  agent,  attorney  or  officer. 

From  the  Jay  Circuit  Court. 

8.  W.  Haynes,  W.  E.  Coz,  W.  A.  Thompson,  J.  W.  Thomp- 
son, J.  W,  Headington  and  /.  J.  M,  LaFolleiie,  for  appellant. 

D.  T.  Taylor,  J.  M.  Smith,  T  Bailey,  R.  8.  Gregory  and  A. 
C.  8ilverburg,  for  appellees. 

# 

ZoLLARS,  J. — Ap{>ellant  brought  this  action  upon  three 
promissory  notes  executed  to  it  by  appellees,  one  of  which 
was  due,  and  two  of  which  were  not  due.  At  the  same  time 
the  complaint  was  filed,  two  affidavits  were  filed.  One,  in 
the  form  of  an  affidavit  in  attachment,  seems  to  have  been 
upon  the  same  paper  with  the  complaint.  In  relation  to  the 
other,  the  record  as  made  by  the  clerk  states:  "  Said  plaintiff 
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also  filed  the  following  affidavit  in  attachment  and  garnish- 
ment."  The  statements  in  the  bill  of  exceptions  filed  below 
and  copied  into  and  made  a  part  of  the  record  here,  in  rela- 
tion to  this  affidavit,  are,  that  the  plaintiff,  by  its  attorneys, 
''filed  also  its  affidavit  in  attachment  and  garnishment  for 
process  of  garnishment."  A  proper  bond  and  undertaking 
was  also  filed  at  the  same  time. 

It  is  further  stated  in  the  bill  of  exceptions,  "  that  after 
the  filing  of  the  complaint,  affidavits  and  undertaking,*  *  * 
the  clerk  issued  writs  of  attachment  and  garnishment  in  said 
proceeding  and  suit."  These  writs  were  served,  and  a  large 
amount  of  property  was  attached  and  taken  into  the  custody 
of  the  sheriff. 

In  relation  to  the  appearance  by  appellees  in  the  court  be- 
low, the  statement  in  the  record  is,  "  Come  the  plaintiff  by 
counsel,  and  come  Messrs.  Taylor,  Smith  and  Bailey,  and  en- 
ter an  appearance  for  the  defendants  in  this  action.  Said  at- 
torneys also  enter  a  special  appearance  to  the  attachment 
proceedings."  Following  this,  appellees  filed  an  affidavit  of 
the  non-residence  of  appellant,  and  moved  for  a  rule  upon 
it  to  file  a  bond  for  costs.  A  day  later,  appellees  moved  the 
<*ourt  "  to  set  aside  and  quash  the  writ  of  attachment  and 
proceedings  thereunder,  for  the  reason  that  the  affidavit  filed 
by  the  plaintiff  to  procure  said  writ  to  be  issued  by  the  clerk 
is  wholly  insufficient."  This  motion  was  sustained,  and  ap- 
pellant by  counsel  excepted.  Afterwards,  appellees  filed  an 
answer  to  the  complaint,  the  cause  was  submitted  to  the  court, 
a  judgment  was  rendered  in  favor  of  appellant  for  the  amount 
of  the  note  due,  and  a  iinding  was  made,  descriptive  of  the 
notes  not  due.  On  motion  of  appellees,  the  court  ordered  a 
restitution  to  them  of  the  goods  attached.  To  this,  appel- 
lant, by  counsel,  again  excepted. 

Appellant  has  brought  up  the  entire  case  by  this  appeal, 
and  although  there  was  no  motion  for  a  new  trial  below,  the 
record  and  proper  assignments  here  present  for  review  the 
ruling  of  the  court  below  in  setting  aside  and  quashing  the 
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writ  of  attachment,  and  in  ordering  a  restitution  of  the  at- 
tached property. 

It  is  contended  by  appellant's  counsel,  that  it  was  error  to 
entertain  and  sustain  appellees'  motion  to  quash  the  writ  of 
attachment,  because  the  right  to  make  and  insist  upon  such  a 
motion  was  waived  by  an  appearance  to  the  action. 

We  need  not  decide,  or  intimate  here,  what  might  consti- 
tute such  a  waiver.  It  is  a  sufficient  answer  to  appellant's 
contention,  that  the  record  shows  but  a  special  appearance  *to 
the  attachment  proceedings. 

It  is  further  contended,  that  it  was  error  to  sustain  the  mo- 
tion to  quash,  because  it  does  not  specifically  point  out  the 
supposed  defects  in  the  affidavit  upon  which  the  writ  rested. 
That  kind  of  an  objection  might  be  available  had  the  motion 
been  overruled  and  the  other  side  were  complaining. 

If  there  was  no  sufficient  affidavit,  the  court  properly  sus- 
tained the  motion  to  quash  the  writ,  although  it  be  conceded 
that  the  motion  to  quash  it  does  not  specifically  and  with  cer- 
tainty point  out  any  defects  in  the  affidavit. 

The  affidavit  upon  the  same  paper  with  the  complaint,  and 
called  an  affidavit  in  attachment,  we  think,  is  too  indefinite 
and  uncertain  to  meet  the  requirements  of  the  statute. 

As  we  have  seen,  there  is  a  second  affidavit,  filed  at  the 
same  time,  and  before  the  writ  of  attachment  was  issued.  This 
the  clerk  calls  an  affidavit  in  attachment  and  garnishment, 
and  such  was  the  endorsement  on  the  back  of  the  paper  by 
appellant's  counsel.  It  is  stated  in  the  bill  of  exceptions, 
giving  the  paiper  the  same  name,  that  it  was  filed  for  process 
of  garnishment.  It  is  argued  by  counsel  for  appellant,  that 
the  writ  of  attachment  may  be  made  to  rest  upon  this  affi- 
davit, which  they  assume  is  sufficient.  This  position  is  corn- 
batted  by  appellees,  although  they  do  not  seem  to  so  seriously 
question  the  sufficiency  of  that  affidavit.  Their  position  is, 
that  in  the  natural  order  of  things  under  the  statute,  the  af- 
fidavit and  writ  in  attachment  precede  the  affidavit  and  writ 
in  garnishment ;  that  it  should  be  presumed  that  the  clerk 
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pursued  that  order,  and  that  hence  the  court  could  not,  and 
can  not,  in  order  to  uphold  the  writ  in  attachment  and  the 
proceedings  under  it,  look  to  the  affidavit  denominated  an 
affidavit  in  attachment  and  garnishment.  It  must  be  remem- 
bered, however,  that  the  record  shows  affirmatively  that  this 
affidavit  was  on  file  before  and  at  the  time  the  writ  of  at- 
tachment was  issued.  That  being  the  case,  we  know  of  no 
valid  reason  why  that  writ  may  not  be  made  to  rest  upon  and 
be'upheld  by  that  affidavit,  if,  in  addition  to  what  is  necessary 
to  procure  a  summons  in  garnishment,  it  also  contains  all  that 
is  necessary  in  an  affidavit  for  attachment.  We  know  of  no 
reason  why,  in  every  case,  the  affidavit  for  attachment  and 
garnishment  may  not  be  combined  in  one,  upon  the  same 
paper. 

It  has  been  held  that  a  complaint  containing  also  what  is 
required  in  an  affidavit  for  attachment,  if  sworn  to,  may  sub- 
serve the  purposes  of  a  complaint  and  the  required  affidavit 
for  attachment.  Dunn  v.  Crocker,  22  Ind.  324;  Waples  At- 
tachment, 84;  Miller  v.  Chandler,  29  La.  An.  88.  See,  also, 
where  the  same  rule  is  applied  in  actions  of  replevin.  Cox 
V.  Albert,  78  Ind.  241 ;    Watts  v.  Harding,  5  Texas,  386. 

In  this  last  case  the  court  said :  "  The  petition  is  sworn  to, 
by  the  petitioner;  and  the  objection,  that  it  is  not  sworn  to,  in 
a  separate  affidavit,  does  not  seem  well  taken;  all  that  is  re- 
quired by  the  statute,  is,  that  those  facts  shall  be  sworn  to^ 
before  an  attachment  shall  issue."  See,  also,  Kinney  v.  Heald, 
17  Ark.  397. 

Our  statute  requires  the  statement  of  certain  things  and 
facts  under  oath  before  the  writ  of  attachment  may  issue,  and 
if  that  kind  of  an  affidavit  is  made  in  the  case,  and  lodged 
with  the  clerk  before  the  writ  is  issued,  it  would  seem  that 
that  should  be  sufficient,  although  combined  with  an  affidavit 
for  garnishment.  The  law  reganjs  the  substance  more  than 
form  or  name.  When  we  look  to  the  affidavit  here  denomi- 
nated an  affidavit  in  attachment  and  garnishment,  we  find  the 
following  portion  to  be  all  that  needs  to  be  set  out  here,  viz. : 
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^^  The  plaintiff's  acting  secretary,  Samuel  Brinkerhoof,  being 
duly  sworn,  upon  his  oath  says,  that  the  claim  in  this  action 
is  for  money  due  on  three  promissory  notes,  copies  of  all  of 
which  are  filed  with  the  complaint,  executed  by  the  defend- 
ants to  the  plaintiff;  that  the  claim  is  just,  and  that  he  be- 
lieves the  plaintiff  ought  to  recover  $523.80,"  etc.  We  think 
that  this  sufficiently  describes  the  nature  of  the  plaintiff's 
claim.     Theirman  v.  Vahle,  32  Ind.  400. 

The  statute  requires  that  in  order  that  a  writ  of  attach- 
ment may  issue,  '^  The  plaintiff,  or  some  person  in  his  behalf, 
shall  make  an  affidavit  showing — First,  The  nature  of  the 
plaintiff's  claim.  Second.  That  it  is  just.  Third,  The  amount 
which  he  believes  the  plaintiff  ought  to  recover.  Fourth, 
That  there  exists  in  the  action  some  one  of  the  grounds  for 
an  attachment  above  enumerated."  R.  S.  1881,  section  916. 
The  statute,  it  will  be  observed,  requires  that  the  affidavit 
shall  be  made  by  the  plaintiff  or  some  person  in  his  behalf, 
but  it  does  not,  in  affirmative  and  explicit  terms,  provide 
that  it  shall  be  made  to  appear  in  the  affidavit,  either  by  way 
of  recital  or  in  such  a  manner  as  to  be  sworn  to,  that  the  affi- 
ant makes  the  affidavit  in  behalf  of  the  plaintiff. 

It  will  be  observed  here,  that  the  portion  of  the  affidavit 
in  relation  to  Brinkerhoof  being  the  plaintiff's  acting  secre- 
tary is  by  \\ay  of  recital,  and  is  not  a  portion  of  the  affidavit 
sworn  to.  Brinkerhoof  does  not  swear  that  he  makes  the 
affidavit  in  the  plaintiff's  behalf,  nor  does  he  swear  that  he  is 
the  plaintiff's  acting  secretary.  That  he  was  such  secretary 
is  stated  by  way  of  recital,  and  precedes  the  facts  sworn  to ; 
and  that  he  made  the  affidavit  in*  the  plaintiff's  behalf  can 
only  be  known,  if  at  all,  by  inference  from  the  recital  that 
he  was  its  acting  secretary .  Is  that  sufficient  ?  In  the  case 
of  Abbott  V.  Zeigler,  9  Ind.  512,  the  affidavit  was  "William 
H.  Mallory,  attorney  for  the  plaintiffs,  says,"  etc. 

The  only  question  that  seems  to  have  been  made  was,  as 
to  whether  or  not  the  attorney  in  the  case  could  make  the 
affidavit.     That  seems  to  have  boon  the  only  question  con- 
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sidered ;  and  that  he  colild,  seems  to  have  been  the  only  ques- 
tion decided.  Therefore,  the  only  force  of  the  case  is,  that 
the  affidavit,  made  as  it  was,  passed  the  scrutiny  of  the  court 
without  condemnation,  because  it  was  not  shown  in  a  differ- 
ent and  more  positive  manner,  that  Mallory  was  the  plain- 
tiff's attorney,  and  made  the  affidavit  in  the  plaintiff's  be- 
half. The  case,  however,  is  in  harmony  with  a  line  of  cases 
which  hold  that  where  a  statute  authorized  the  affidavit  to  be 
made  by  an  agent  or  attorney  of  the  plaintiff,  the  fact  that 
the  affiant  is  such  agent  or  attorney  may  be  stated  in  the  af- 
fidavit by  way  of  recital,  and  need  not  be  sworn  to,  and  that 
the  authority  of  such  agent  or  attorney,  and  the  fact  that  he 
acts  in  behalf  of  the  plaintiff,  will  be  presumed  from  such 
recital.  Wetherwax  v.  Paine,  2  Mich.  555;  Mandel  v.  Peet^ 
18  Ark.  236.  It  seems  to  have  been  held  in  this  case  that 
these  facts  need  not  appear  in  the  affidavit,  even  by  recital. 

Other  cases  hold  that  if  the  affidavit  in  attachment  be  made 
by  an  attorney  in  the  main  case,  that  will  be  sufficient,  with- 
out even  a  recital  in  the  affidavit  that  he  makes  it  as  the  at- 
torney of  the  plaintiff.  Gilkeson  v.  Knight,  71  Mo.  403; 
Austin  v.  Latham^  19  T^a.  88. 

On  the  other  hand,  it  has  been  held  that  the  court  w^ill  not 
assume  nor  presume  that  the  person  making  the  affidavit  is 
the  attorney  in  the  main  case,  simply  because  of  the  same 
name,  and  that  hence  it  must  appear  upon  the  face  of  the  af- 
fidavit that  the  affiant  is  the  agent,  attorney  or  officer  of  the 
plaintiff,  either  by  a  recital  or  by  a  sworn  statement  of  that 
fact.  Willis  v.  Lyman,  22  Texas,  268 ;  Wallace  v.  Byrne, 
17  La.  An.  8. 

And  still  further,  it  is  held  by  the  Supreme  Court  of  Wis- 
consin, under  a  statute  like  ours,  that  a  mere  recital  in  the 
affidavit  that  the  affiant  is  the  agent,  attorney  or  officer  of  the 
plaintiff,  and  makes  the  affidavit  in  his  behalf,  is  not  suffi- 
cient, and  that  the  affidavit  must  contain  a  sworn  statement 
that  the  affiant  makes  it  in  behalf  of  the  plaintiff.  iRller  v. 
Chicago,  etc.,  R.  W.  Co.,  58  Wis.  310. 
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Inasmuch  as  our  statute  does  not  provide  that  it  shall  ap- 
pear by  a  sworn  statement  in  the  affidavit  in  attachment,  that 
the  affiant  is  the  agent,  attorney  or  officer  of  the  plaintiff,  and 
makes  the  affidavit  in  his  behalf,  we  have  concluded  to  adopt 
a  middle  ground  between  the  extremes,  ruled  in  the  above 
cases,  and  hold  that  a  recital  in  the  affidavit  that  the  affiant 
is  such  agent,  attorney  or  officer  is  sufficient ;  and  that  the 
affidavit  is  made  in  behalf  of  the  plaintiff  should  be  pre- 
sumed, in  the  absence  of  something  to  the  contrary,  from  the 
fact  that  It  is  made  by  such  agent,  attorney  or  officer.  Meas- 
ured by  this  rule,  the  affidavit  in  this  case,  denominated  an 
"  affidavit  in  attachment  and  garnishment,"  is  sufficient.  The 
plaintiff  is  a  corporation.  It  is  recited  in  the  affidavit  that 
the  affiant  is  its  secretary.  This  is  sufficient  evidence,  prima 
facie,  that  he  was  its  secretary  at  the  time  the  affidavit  was 
made.  And  being  such  secretary,  and  making  the  affidavit 
as  such,  it  will  be  presumed,  in  the  absence  of  anything  to 
the  contrary,  that  he  made  the  affidavit  in  the  plaintiff's 
behalf. 

It  follows  from  the  conclusions  we  have  reached,  that  the 
learned  judge  below  erred  in  setting  aside  and  quashing  the 
writ  of  attacliment.  The  judgment  is,  therefore,  reversed,  at 
appellees'  costs,  and  the  cause  is  remanded,  with  instructions 
to  the  court  below  to  overrule  the  motion  to  set  aside  and 
quash  the  writ  of  attachment,  and  to  proceed  with  the  case  in 
accordance  with  this  opinion. 

FUed  Nov.  3, 1885. 


No.  12,270. 

BuRK,  Executor,  v.  Taylor. 

Pleadiko.— 3f(rfion  to  Strike  Out  will  not  Perform  Office  of  Demurrer. — Where 
the  matter  alleged  is  pertinent,  and  the  pleading  is  not  a  sham,  it  is 
error  to  sustain  a  motion  to  strike  out  an  answer  for  the  alleged  want 
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of  facts  to  constitute  a  defence  to  the  action.    Buch  motion  will  not 
perform  the  office  of  a  demurrer. 

From  the  Fayette  Circuit  Court. 

J.  L  Little^  R.  Conner  and  H.  L.  Frost,  for  appellant. 
B.  F.  Claypool,  J.  H,  Claypool,  L.  W.  Florea  and  G.  C. 
Florea,  for  appellee. 

HowK,  J. — This  case  is  now  before  us  for  the  second  time. 
When  it  was  first  here,  the  opinion  and  judgment  of  this 
court  are  reported,  under  the  title  of  Taylor  v.  Burky  91  Ind. 
262.  When  the  cause  was  remanded  to  the  court  below  for 
a  new  trial,  the  parties  appeared  and  some  additional  plead- 
ings were  filed  in  the  cause,  and  rulings  were  made  thereon 
by  the  court.  Afterwards,  the  cause,  being  at  issue,  was  tried 
by  the  court,  and  a  finding  was  made  for  the  appellee  Mary 
A.  Taylor,  and  against  the  appellant  Burk,  as  executor  of 
the  estate  of  Benjamin  P.  Hegerman,  deceased;  that,  after 
the  final  settlement  of  such  decedent's  estate,  there  remained 
in  the  hands  of  appellant,  as  executor,  a  balance  of  $1,469, 
which  the  appellee  was  entitled  to  as  the  sole  legatee  of  the 
decedent,  under  his  last  will.  Over  appellant's  motion  for  a 
new  trial,  the  court  ordered  and  adjudged  that  appellant 
should  pay  to  the  clerk  of  such  court,  for  the  ase  of  the  appel- 
lee as  such  sole  legatee  of  the  decedent,  the  aforesaid  balance 
and  the  costs  of  this  proceeding;  and  that,  upon  appellant's 
full  compliance  with  such  order  and  judgment,  the  decedent's 
estate  should  stand  closed  and  settled,  and  he  should  be  fully 
and  finally  discharged  from  further  liability  on  account  of 
his  trust. 

The  only  error  complained  of,  in  argument,  on  behalf  of 
the  appellant,  is  the  decision*  of  the  court  in  sustaining  ap- 
pellee's motion  to  strike  out  his  answer,  filed  below  on  the 
6th  day  of  March,  1884.  Under  this  error,  the  only  ques- 
tion discussed  by  counsel  is,  whether  or  not  the  answer  in 
question  stated  facts  sufficient  to  constitute  a  good  defence. 
It  is  unnecessary  for  us  to  consider  or  decide  this  question, 
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because^  whether  the  answer  be  good  or  bad,  it  is  certain  that 
the  trial  court  erred  in  sustaining  appellee's  motion  to  strike 
out  such  answer.  It  is  settled  by  the  decisions  of  this  court 
that  a  motion  to  strike  out  will  not  perform  the  office  of  a 
demurrer  for  the  want  of  sufficient  facts.  What  was  said  by 
this  court,  upon  the  question  under  consideration,  in  Port  v. 
WillianiSy  6  Ind.  219,  may  well  be  said  of  the  answer,  in  the 
case  now  before  us :  "  Whether  it  was  a  sufficient  defence  to 
bar  the  action  was  wholly  immaterial.  It  was,  at  least,  such 
pertinent  matter  as  the  court  ought  not  to  strike  out  on  mo- 
tion. It  was  not  so  irrelevant  as  to  warrant  that ;  it  was 
not  a  sham  defence.  *  *  We  are  therefore  of  opinion 
that  the  court  erred  in  sustaining  the  motion  to  strike  out." 
To  the  same  effect  are  the  following  cases :  Clark  v.  Jeffer^ 
wnville,  dc.,  R.  R.  Co.,  44  Ind.  248 ;  Indiana'poliSy  etc.,  Co. 
V.  Caven,  53  Ind.  258 ;  City  of  Elkhart  v.  Simonton,  71  Ind.  7. 
The  judgment  is  reversed  with  costs,  and  the  cause  is  re- 
manded with  instructions  to  overrule  appellee's  motion  to 
strike  out,  and  for  further  proceeding. 

Filed  Oct  31,  1885. 


No.  11,913.  

lOB  4q| 
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Promissory  Note. — Action  by  Endorsee. — Complaint, — (hpy  cf  EndorsemenL 
— It  is  necessary  in  a  complaint  against  the  endorser  of  a  promissory 
note,  npon  the  endorsement,  to  set  out  a  copy  of  the  endorsement,  hut 
not  necessary  where  the  action  is  against  the  maker. 

Same. — Avermeni  of  inw«.— The  plaintiff  may  show  title  in  himself  by  an 
averment  that  the  note  was  endorsed  to  him. 

Same. — Sttfficieney<^  Endorsement, — Defect  of  Ihrties. — Assignment  of  Errors. — 
Draetiee. — If  an  endorsement  is  not  sufficient,'the  question  must  be  pre- 
sented by  demurrer  for  defect  of  parties;  it  can  not  be  raised  by  an  at- 
tack upon  the  complaint  in  the  assignment  of  errors. 

Hake.— Bona  fide  Holder  not  Affected  by  Notice  to  Endorser. — Where  the  holder 
of  a  promissory  note  payable  in  bank  acquires  it  in  good  faith,  for  value, 
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before  maturity  and  without  noticei  his  rights  are  not  affected  hj  notice 

to  his  endorser  of  a  defence  thereto. 
Same.— i^?-au/f. — Burden  cf  Procf, — Where  the  maker  of  a  promissory  note 

shows  that  it  was  obtained  from  him  by  fraud,  the  burden  is  upon  the 

party  seeking  to  enforce  its  payment  to  show  that  he  acquired  it  for 

value,  before  maturity  and  without  notice. 
Same. — Signing  Note  in  Blank, — Where  one  signs  a  note  in  blank,  leaving 

the  principal  debtor  to  fill  in  the  amount  that  may  be  found  due  the 

payee  on  a  settlement,  the  amount  justly  due  the  latter,  although  greater 

than  represented,  may  be  inserted  without  fraud. 
Supreme  Court.— Weight  of  Evidence, -^I^'octice, — ^A  judgment  will  not  b^ 

reversed  upon  conflicting  evidence. 

* 

From  the  Jay  Circuit  Court. 

T.  Bosworth  and  0.  H.  Adair,  for  appellant. 

D.  T.  Taylor,  J,  M,  Smith  and  T.  Bailey,  for  appellee. 

Elliott,  J. — The  appellant  argues  that  the  appellee's  com- 
plaint is  bad^  for  the  reason  that  it  docs  not  set  out  a  copy  of 
the  endorsement  to  the  appellee  of  the  promissory  notes 
sued  on. 

The  argument  proceeds  upon  an  assumption  that  can  not 
be  maintained.  It  is  not  true,  as  assumed,  that  a  plaintiff 
who  sues  the  maker  of  a  promissory  note  is  bound  to  set  out 
a  copy  of  the  endorsement  to  him.  This  is  necessary  where 
the  action  is  against  the  endorser  upon  the  endorsement,  but 
it  is  not  necessary  where  the  action  is  against  the  maker. 

It  is  essential  that  the  plaintiff  in  an  action  upon  a  prom- 
issory note  should  show  title  in  himself,  but  this  he  may  well 
do,  without  setting  out  a  copy  of  the  endorsement,  by  an 
averment  that  the  note  was  endorsed  to  him.  Hill  v.  Shatter, 
73  Ind.  459;  Cooper  v.  Droulllard,  5  Blackf  152. 

If  an  assignment  or  endorsement  is  not  sufficient,  the  ques- 
tion must  be  presented  by  demurrer,  assigning  for  cause  a  de- 
fect of  parties ;  it  can  not  be  presented  by  an  attack  upon  the 
complaint  in  the  assignment  of  errors.  Hill  v.  Shatter,  «*- 
pra ;  Reed  v.  Garr,  59  Ind.  299. 

The  promissory  notes  upon  which  the  complaint  is  founded 
were  payable  in  bank,  and  are,  therefore,  commercial  paper. 
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protected  in  the  bands  of  a  bona  fide  endorsee.  It  is  imma- 
terial whether  the  immediate  endorser  of  the  bona  fide  holder 
did  or  did  not  have  notice  of  the  maker's  defence,  for,  if  the 
holder  acquired  them  for  valae,  in  good  faith,  before  maturity 
and  without  notice,  his  rights  are  not  affected  by  the  notice 
to  his  endorser. 

Where  the  maker  of  a  promissory  note  shows  that  it  was 
obtained  from  him  by  fraud,  it  devolves  upon  the  party  seek- 
ing to  enforce  its  payment  to  show  that  he  paid  value  for  it, 
took  it  before  maturity,  and  without  notice  of  the  maker's 
defence.  Harbison  v.  Bank,  etc.,  28  Ind.  133;  Zook  v. 
Simonson,  72  Ind.  83 ;  Baldwin  v.  Pagan,  83  Ind.  447 ; 
Mitchell  v.  Tomlinson,  91  Ind.  167 ;  HinMey  v.  Fourth  Nai'l 
Bank,  77  Ind.  475. 

We  think  the  evidence  does  not  affirmatively  show  that  the 
plaintiff  purchased  the  note  for  value,  before  maturity  and 
without  notice. 

While  we  think  the  evidence  fails  to  show  affirmatively 
that  the  appellee  acquired  the  note  for  value,  before  maturity 
and  without  notice,  we  can  not  reverse  the  judgment;  for  we 
can  not  hold  that  the  finding  of  the  trial  court  was  not  right 
on  the  evidence.  We  have  carefully  read  the  evidence,  and 
are  satisfied  that  it  fails  to  show  that  any  fraud  was  practised 
upon  the  appellant.  He  entrusted  the  notes  signed  in  blank 
to  the  principals,  and  knew  that  they  were  to  be  filled  with 
whatever  amount  was  found  due  the  payees  on  settlement.  It 
may  be  true  that  the  principal  debtors  represented  to  him  that 
the  amount  would  not  exceed  five  hundred  dollars ;  but,  grant- 
ing this,  still,  neither  they  nor  the  payee  would  be  guilty  of 
fraud  in  inserting  the  amount  justly  due.  But  we  need  not 
pursue  the  investigation  upon  this  point,  for  it  has  been  many 
times  decided  that  where  there  is  a  conflict  of  evidence  the 
court  will  respect  the  judgment  of  the  trial  court,  and  act  upon 
the  evidence  which  that  court  deemed  credible.  Arnold  v. 
Wilt,  86  Ind.  367;  Oilea  v.  Canary,  99  Ind.  116;  Pitcher  v. 
Dove,  99  Ind,  175,  p.  176  ;     Union  School  Tp.  v.  Pirst  Nat'l 
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Bank,  102  Ind.  464.     Acting  upon  this  principle  we  must 
hold  that  the  judgment  can  not  be  reversed  upon  thq  evidence. 

Judgment  affirmed. 

Filed  Oct.  31, 1885. 
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FoLTz  r.  Wert  et  al. 

Judgment. — Rights  of  Amgnee. —The  assignee  of  a  judgment  takes  merely 
the  rights  held  by  his  assignor. 

Same.— Lien  of,  Subject  to  Prior  Equities, — The  general  lien  of  a  judgment 
creditor  upon  the  lands  of  his  debtor  is  subject  to  all  equities  exbting 
against  such  lands,  in  favor  of  third  persons,  at  the  time  of  the  recovery 
of  the  judgment. 

Same.—  Will  be  Restricled  to  Actual  Interett  of  Judgment  DdAor, — Courts  of 
chancery  will  restrict  che  lien  of  a  judgment  to  the  actual  interest  of 
the  judgment  debtor,  so  as  to  protect  the  rights  of  those  having  prior 
equities  in  the  property  or  its  proceeds. 

Contract. — Presumption  that  Parties  Entering  Into  are  AduUs. — When  noth> 
ing  appears  to  the  contrary,  it  will  be  presumed  that  persons  entering 
into  an  agreement  are  adults,  and  competent  to  contract. 

Partition.—  WiU.  —  Advancements.  —  ContraeL  —  Liett,  —  TrusL  —  SlatuU  <^ 
Frauds. — Review  of  Judgment. — A  testator  devised  all  of  his  real  and  per- 
sonal property  to  his  wife  for  life,  and  at  her  death  what  remained  was 
to  be  divided  equally  between  his  children.  While  acting  as  executrix  of 
the  will,  the  widow,  in  consideration  of  an  oral  agreement  between  her- 
self and  such  children,  that  the  amount  received  by  each  should  be 
charged  against  his  share  in  the  final  partition  of  the  real  estate,  sur- 
rendered the  personal  estate  to  the  children,  each  receiving  a  portion 
differing  in  amount  from  that  received  by  the  others.  This  distribu- 
tion was  reported  to  and  approved  by  the  court.  After  the  death  of  the 
widow  there  was  partition  accordingly.  On  a  complaint  by  the  as- 
signee of  a  judgment  against  one  of  the  sons,  for  a  review  of  the  judg- 
ment in  the  partition  proceeding, 

Held,  that  it  was  competent  for  the  mother  and  children  to  agree  to  the 
distribution  so  made. 

Heldy  also,  that,  under  the  agreement,  the  sum  received  by  each  child  will 
be  regarded  in  equity  as  an  advancement. 

Held,  also,  that  the  agreement  was  not  the  creation  of  a  lien  apon  or  the 
declaration  of  a  trust  in  the  real  estate. 

Heldj  also,  that  the  rights  of  the  others  in  the  common  estate  could  not  be 
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impaired  by  liens  acquired  on  the  interest  of  one  without  their  consent, 
nor  could  they  be  deprived  of  any  right  incident  to  partition. 

Hdd,  also,  that  the  agreement  having  been  so  far  executed  as  that  the 
personal  property  was  distributed  under  it,  it  is  too  late  for  the  plain- 
tiff to  interpose  the  statute  of  frauds,  even  if  the  agreement  were  within 
its  terms. 

Judicial  Sale. — Inchoait  InUrett  (/  Wife.  —  Remainder. — Under  sections 
2483  and  2508,  R.  S.  1881,  when  a  judicial  sale  is  made  of  any  land  in 
which  the  husband  has  a  heritable  interest,  the  inchoate  one-third  of 
the  wife,  where  the  judgment  does  not  bar  her  rights,  vests  and  becomes 
absolute  in  her.    A  remainder  in  fee  is  such  an  interest. 

From  the  Marion  Superior  Court. 

J2.  B,  DuncaHy  J.  S.  Duncan,  C,  W.  Smith  and  /.  B.  Wil- 
son, for  appellant. 
-R.  N.  Lamb  and  ;S'.  M.  Shepard,  for  appellees. 

Mitchell,  C.  J. — The  foundation  of  the  proceedings  ex- 
hibited in  the  record  before  us  is  a  complaint  to  review  the 
proceedings  and  judgment  of  the  Marion  Superior  Court  in 
a  partition  suit.  This  complaint  embraces  the  record  of  the 
partition  suit,  consisting  of  the  complaint,  answer,  replies, 
decree  and  motion  for  a  new  trial  and  rulings  thereon,  and 
alleges,  under  various  specifications,  that  error  of  law  is  ap- 
parent on  the  face  of  the  record  and  proceedings. 

A  demurrer  was  sustained  to  the  complaint  for  review,  and, 
refusing  to  amend,  judgment  was  given  against  the  appellant. 

The  record  of  the  partition  suit  discloses  that,  upon  issues 
made,  tho  court  found  that  the  allegations  of  the  complaint 
therein  filed  were  true,  and  upon  facts  found  partition  was 
decreed,  and  the  rights  of  the  parties  adjusted  substantially 
as  set  forth  in  and  according  to  the  prayer  of  the  complaint. 

Whether  the  ruling  on  the  complaint  for  review  is  maintain- 
able or  not,  depends  in  the  main  upon  whether  the  facts 
stated  in  the  petition  for  partition  warrant  the  decree  which 
was  made  to  rest  upon  it. 

The  complaint  for  partition  alleges  that  Joseph  Wert  died 
testate,  on  the  3d  day  of  June,  1872,  leaving  as  his  legatees 
his  widow,  Rebecca  A.  Wert,  and  four  children,  John  W., 
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Edwin  A.,  Frank  A.,  and  Benjamin  C.  Wert;  the  will  ia 
made  the  basis  of  the  rights  of  the  plaintiffs  in  the  proceeding 
for  partition  and  is  set  out  in  the  complaint.  The  first  and 
second  clauses  are  as  follows :  "  Item  1.  To  my  beloved  wife, 
Rebecca  Ann  Wert,  I  devise  and  bequeath  all  my  property, 
real  and  personal  (after  my  just  debts  are  paid),  to  have  and 
to  hold  the  same  for  the  term  of  her  natural  life.  Item  2. 
At  the  death  of  my  said  wife,  it  is  my  will  that  all  my  real 
estate  and  personal  property  remaining  shall  be  divided 
equally  between  my  children,  with  this  proviso,  however, 
that  until  the  youngest  of  said  children  shall  be  of  age,  the 
others  shall  have  no  power  to  sell  or  dispose  of  the  said  prop- 
erty ;  and  it  is  my  will  that  none  of  the  real  estate  which  I 
may  own  at  the  time  of  my  death  shall  be  sold,  nor  any 
money  then  at  interest  be  withdrawn  or  encroached  upon  in 
any  manner,  unless  in  case  of  strict  necessity,  all  other  means 
having  first  been  exhausted."  Item  3  names  the  wife  as 
executrix. 

It  is  averred  that  the  testator  died  seized  of  certain  real  and 
personal  property,  and  that  after  his  death  certain  other  real 
estate  was  purchased  by  the  consent  of  those  interested,  with 
funds  belonging  to  the  estate.  It  is  further  averred  that  the  per- 
sonal estate,  consisting  of  notes,  stocks  and  money,  amounted 
to  about  $15,000. 

It  appears  that  after  the  death  of  the  testator,  and  while 
his  widow  was  acting  as  executrix  of  his  will,  she  advanced 
to  the  sons  from  time  to  time  moneys  derived  from  the  per- 
sonal estate,  notes,  stocks,  bonds,  etc.,  the  use  of  which  was 
bequeathed  to  her  during  her  lifetime.  These  advancements 
were  made  under  an  agreement,  mutually  entered  into  between 
the  mother  and  sons,  to  the  effect  that  an  account  should  be 
kept  of  the  moneys  and  notes  distributed  to  each,  and  that  in 
the  final  partition  and  distribution  of  the  estate,  the  amounts 
received  by  each  should  be  charged  against  his  share,  so  that 
the  shares  should  in  that  manner  be  equalized  in  the  end.  It 
appeared  that  the  money  and  notes  received  by  the  four  sons 
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under  this  arrangement  amounted  in  the  aggregate  to  |16,- 
454.  Of  this,  John  W.  had  received  »6,843.17;  Frank  A.,  *4,- 
792.01;  Edwin  A.,  »1,927.20,  and  Benjamin  C,  ♦2,891.31. 
After  this  agreement,  and  the  distribution  under  it,  were  made, 
the  mother  resigned  her  trust  as  executrix,  and  on  the  15th 
day  of  September,  1876,  Jesse  Jones  was  appointed  admin- 
istrator de  bonis  non.  On  the  4th  day  of  January,  1879,  he 
made  his  final  report  as  such  and  was  discharged.  In  this 
report  and  account,  the  distribution  above  mentioned  was 
exhibited  to  the  court,  and  the  agreement  under  which  it  was 
made  was  substantially  recited. 

The  mother  and  sons  respectively  signed  a  writing  at- 
tached to  and  filed  with  the  report,  in  which  they  consented 
to  the  settlement  report,  and  referred  to  the  agreement 
therein  recited,  ratifying  and  confirming  it.  The  report  and 
settlement  were  approved,  and  the  administrator  discharged. 

It  was  averred  in  the  complaint  that  John  W.  Wert  had 
used  the  moneys  advanced  to  him  in  business,  became  insol- 
vent, and  had  been  adjudged  a  bankrupt;  that,  on  the  5th 
day  of  December,  1877,  long  after  the  money  was  advanced, 
and  the  agreement  above  referred  to  made,  Fletcher  &  Church- 
man recovered  a  judgment  against  him,  and  afterwards,  on 
November  29th,  1879,  sold  his  interest  in  the  land  described 
to  satisfy  an  execution  issued  on  their  judgment,  for  $1,737.01 ; 
that  they  became  the  purchasers  at  the  sheriff's  sale,  and  re- 
ceived a  certificate  of  purchase  which  they  afterwards  sold 
and  assigned  to  Jones  &  Foltz  who,  it  is  alleged,  had  notice 
of  the  agreement  and  distribution  above  referred  to.  It  is 
also  averred  that  the  assignee  in  bankruptcy,  as  such  assignee, 
sold  the  interest  of  John  W.  Wert  in  the  lands  of  which  par- 
tition was  asked,  to  Jones  &  Foltz  in  1879. 

The  complaint  contained  the  further  averment  that  Lillian 
E.  Wert,  wife  of  John  W.,  never  joined  in  any  conveyance 
or  encumbrance  of  his  interest  in  the  lands,  and  that,  by  rea- 
son of  the  foregoing  sales,  she  had  become  entitled  to  an  un- 
<livided  one-twelfth  part  in  value  of  his  interest. 
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The  mother  died  April  Ist,  1879^  and  the  suit  for  partition 
was  commenced  the  following  December  by  Edwin  A.,  Frank 
A.^  Benjamin  C.  and  Lillian  E.  Wert^  against  Jesse  Jones  and 
Howard  Foltz.  Fletcher  &  Churchman  are  also  named  as 
defendants. 

The  prayer  of  the  petition  was  that  the  several  amount8 
received  by  the  parties  interested  should  be  taken  into  the  ac- 
count and  their  shares  equalized  according  to  the  terms  of  the 
agreement,  and  that  the  interest  of  Lillian  E.,  wife  of  John 
W.,  should  be  protected. 

Foltz  answered  to  the  merits;  the  other  defendants  dis* 
claimed  any  interest. 

At  the  final  hearing,  it  was  agreed  that  the  real  estate  was 
not  susceptible  of  partition.  A  commissioner  was  appointed 
accordingly,  with  directions  to  sell  and  distribute  the  proceeds 
according  to  the  rights  of  the  parties  as  fixed  by  the  decree* 

It  was  adjudged,  that  from  the  interest  held  by  Foltz  in  the 
right  of  John  W.  there  should  be  deducted  the  sum  received 
by  him  under  the  agreement  mentioned,  with  interest  from 
the  4th  day  of  January,  1879,  amounting  to  $7,436.47,  and 
the  balance  paid  over  to  Foltz ;  that  one-twelfth  part  of  the 
net  proceeds  of  the  sale  should  be  paid  to  Lillian  E.  for  her 
interest  as  the  wife  of  John  W.  Wert. 

The  controversy  is  between  Foltz,  who  claims  the  share  of 
John  W.  without  diminution  on  account  of  the  advancements, 
and  the  brothers  and  wife  of  John  W.,  who  claim  that  the 
advancements  made  td  him  should  be  taken  into  the  account 
and  charged  against  his  share  according  to  the  agreement,  and 
that  the  rights  of  his  wife  should  be  protected,  under  section 
2508,  R.  S.  1881. 

Foltz,  having  taken  the  assignment  of  the  Fletcher  & 
Churchman  certificate  with  notice  of  the  agreement  between 
the  widow  and  sons  of  the  testator,  and  of  the  advancements 
made  under  it,  can  claim  no  right  superior  to,  or  different 
from,  the  rights  of  his  assignors.  To  the  extent  that  the  judg- 
ment  in  favor  of  Fletcher  &  Churchman  became  a  lien  on 
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the  interest  of  John  W.,  that  Hen  or  interest  was  transferred 
to  him.  The  rights  acquired  by  him  were  the  same  as  those 
through  who^i  he  acquired  them. 

It  is  well  settled,  "  that  the  general  lienof  a  judgment  cred- 
itor, upon  the  lands  of  his  debtor,  is  subject  to  all  equities 
which  existed  against  such  lands  in  favor  of  third  persons,  at 
the  time  of  the  recovery  of  the  judgment."  Courts  of  chan- 
cery will  so  control  the  legal  lien  of  the  judgment  as  to  re- 
strict it  to  the  actual  interest  of  the  judgment  debtor  in  the 
property,  so  &s  to  protect  the  rights  of  those  who  have  a  prior 
equitable  interest  in  such  property  or  its  proceeds.  Hays  w. 
Reger,  102  Ind.  524 ;  Armstrong  v.  Feamaw,  67  Ind.  429 ; 
Wharton  v.  Wifsoji,  60  Ind.  591 ;  Huffman  v.  Copeland,  86 
Ind.  224 ;  Monticello  Hydraulic  Co.  v.  Loughry,  72  Ind.  562  ; 
Jones  V.  RhoadSj  74  Ind.  510. 

If,  then,  the  lien  of  Fletcher  &  Churchman's  judgment 
bound  only  the  actual  interest  which  John  W.  Wert  had  in 
the  common  estate  at  the  time  the  judgment  was  taken,  and 
if  the  appellant  stands  in  the  shoes  of  the  judgment  creditors, 
it  results  that  whatever  equities  the  appellees  could  have  as- 
serted against  John  W.  Wert,  they  may  now  assert  against  the 
appellant,  whose  rights  are  of  no  higher  degree.  This  is  not 
seriously  disputed. 

It  is  contended  that  the  distribution  or  advancements  made 
by  the  widow  were  contrary  to  the  provisions  of  the  will, 
which  directed  that  the  real  and  personal  property  should  be 
divided  at  her  death,  and  that  none  of  the  real  estate  should 
be  sold,  nor  the  moneys  withdrawn  from  interest  or  encroached 
upon,  unless  in  case  of  necessity,  until  the  youngest  child 
should  become  of  age.  Section  1 190,  R.  S.  1881,  which  pro- 
vides that  the  court  shall  not  order  or  affirm  partition  of  any 
real  estate  contrary  to  the  intention  of  the  testator  as  ex- 
pressed in  his  will,  is  also  referred  to  as  an  obstacle  in  the 
way  of  enforcing  the  agreement. 

As  the  partition  suit  was  not  commenced  until  after  the 
death  of  the  widow,  and  as  it  does  not  appear  but  that  the 
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youngest  child  had  attained  full  age  before  the  distribution 
and  agreement  were  made,  it  is  not  perceived  that  either  the 
statute  above  referred  to  or  the  will  exerts  any  influence  on 
the  question.  When  nothing  ap{)ears  to  the  contrary,  per- 
sons entering  into  an  agreement  will  be  presumed  to  be  adults 
and  competent  to  contract. 

It  is  insisted  next  that  the  arrangement  between  the  widow 
and  sons  was  an  attempt  to  create  a  lien  upon  John  W. 
Wert's  interest,  in  the  nature  of  a  mortgage  by  parol,  or  an 
attempt  to  create  a  parol  trust.  The  proposition  that  this 
can  not  be  done  is  maintained  upon  authority. 

We  think,  however,  that  neither  the  principles  nor  au- 
thorities invoked  are  in  that  respect  applicable  to  the  case  in 
hand.  The  testator's  sons  had  a  common  interest  in  the  real 
and  personal  property  devised  under  the  will.  Their  mother 
had  an  unqualified  right  to  the  use  of  the  whole  during  her 
lifetime.  Being  sui  juris,  it  was  competent  for  the  mother 
and  sons  to  agree  to  the  distribution  of  the  personal  estate 
before  the  death  of  the  mother,  and  there  was  nothing  to 
prevent  them  from  agreeing  that  the  amount  turned  over  to 
each  in  advance  of  the  time  when,  by  the  terms  of  the  will, 
they  would  have  been  entitled  to  receive  it,  should  be  treated 
as  an  advancement,  and  equalized  in  the  final  partition  of 
the  estate. 

To  all  intents  and  purposes  money  or  property,  thus  de- 
livered to  the  sons  by  the  mother,  was  so  much  advanced  to 
them  out  of  property,  the  use  of  which  she  might  have  con- 
tinued to  enjoy  during  her  lifetime.  Without  any  agreement 
we  think  the  sums  so  received  wt)uld  have  been  treated  as 
advancements,  but  whether  advancements  within  the  con- 
templation of  section  1189,  R.  S.  1881,  we  need  not  inquire. 
It  is  beyond  question  that  under  the  agreement  referred  to 
they  should  be  so  regarded  in  equity. 

The  primary  purpose  of  the  testator  was  to  make  ample 
provision  for  his  widow  during  her  lifetime,  and  to  effect  an 
equal  division  of  his  real  and  personal  property  between  his 
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sons  at  her  death.  The  widow,  to  aid  her  sons,  surrendered 
her  right  to  the  personal  estate  upon  the  consideration  that 
the  sums  received  by  each  should  be  treated  as  advancements, 
and  the  shares  equalized  in  the  final  partition  of  the  real  es- 
tate. This  agreement  accomplished  the  purpose  of  the  tes- 
tator substantially,  was  mutually  beneficial  to  the  sons,  and 
was  capable  of  being  specifically  enforced,  after  it  was  so  fiir 
executed  as  that  the  mother  had  surrendered,  and  the  sons 
jeoeived,  the  personal  property  under  it. 

It  was  not  necessary  that  the  agreement  should  have  been 
in  writing  in  order  that  it  might  be  equitably  enforced.  The 
agreement  was  not  the  creation  of  a  lien  upon  or  the  decla- 
ration of  a  trust  in  land.  The  rights  of  the  parties  arose  ex 
<Bquo  et  bonoy  upon  the  distribution  or  advancements  made 
under  it.  Each  tenant  in  common  was  seized  of  the  land  per 
my  et  per  tout.  Each  had  the  right  to  hold  the  title  until  all 
equities  relating  to  the  tenancy  were  adjusted.  The  enforce- 
ment of  the  rights  of  co-tenants  arising  out  of  the  property 
in  which  they  have  a  common  interest,  bears  a  close  resem- 
blance to  the  enforcement  of  rights  between  partners.  Free- 
man Cotenancy  and  Part.,  section  269. 

Although  an  equitable  lien  in  a  proper  case  might  arise  by 
parol,  it  is  not  necessary  to  determine  that  question  in  this 
case. 

The  title  of  the  several  cotenants  could  not  be  divested  or 
severed  by  proceedings  in  partition  except  upon  equitable 
terms.  Until  their  equities  under  the  agreement  were  ad- 
justed, each  held  the  title  to  the  whole  as  security  for  its  per- 
formance, and  thus  no  necessity  existed  for  creating  a  lien  in 
the  nature  of  a  mortgage  by  parol,  or  declaring  a  parol  trust. 
McCaslin  v.  State,  ex  reL,  44  Ind.  151 ;  Huffman  v.  Cauble, 
86  Ind.  691 ;  Felton  v.  Smith,  84  Ind.  485 ;  3  Pomeroy  Eq. 
Jur.,  section  1239,  et  passim. 

The  rights  of  one  cotenant  in  the  common  estate  can  not 
be  impaired  by  Hens  acquired  on  the  interest  of  the  other 
without  his  consent.   His  rights  are  superior  to  the  rights  of 
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the  lien-holder^  and  he  can  not  be  deprived  of  any  right  in* 
cident  to  the  partition.    MoCandless'  Appeal,  98  Pa.  St.  489. 

As  the  appellant  stands  in  no  better  attitude  than  the  judg- 
ment debtor,  and  as  against  him  the  moneys  received  firom 
his  mother  would  have  been  treated  as  an  advancement,  as  it 
was  agreed  they  should  be,  we  Can  perceive  no  equitable 
ground  upon  which  he  can  successfully  oppose  the  decree  in 
partition.  Johnson  v.  Hoyle,  3  Head,  56 ;  Wharton  v.  Wilson, 
supra;  Monticello  Hydraulic  Co.  v.  Lough^y  supra. 

Even  if  the  agreement  were  one  which  was  void  at  the  time 
it  was  made,  it  has  been  so  far  executed  as  that  the  personal 
property  was  distributed  under  it.  This  distribution  was  re- 
ported to  the  court  in  writing,  and  it,  and  the  agreement  un- 
der which  it  was  made,  ratified  by  the  written  assent  of  all 
interested  in  it,  having  been  executed  so  far  by  the  parties 
concerned,  it  is  not  in  the  power  of  one  occupying  the  posi- 
tion of  the  appellant  to  interpose  the  statute  of  frauds  now, 
even  though  it  had  happened  that  the  agreement  was  within 
its  terms.  Savage  v.  Lety  101  Ind.  514 ;  Hays  v.  Beger,  su- 
pra ;  Dixon  v.  Duke,  85  Ind.  434 ;  Morrison  v.  Colliery  79 
Ind.  417. 

The  point  is  also  made  that  the  court  erred  in  awarding  to 
Lillian  E.,  wife  of  John  W.  Wert,  one-third  of  the  share  to 
which  her  husbaad  would  have  been  entitled.  The  argument 
is  that  under  section  2491,  R.  S.  1881,  a  wife  is  entitled  to 
one-third  of  all  the  real  estate  of  which  her  husband  was 
seized  in  fee  simple  during  marriage,  in  the  conveyance  of 
which  she  had  not  joined,  and  that  as  John  W.  Wert  had  but 
an  estate  in  remainder  in  the  lands  sold  under  the  Fletcher 
&  Churchman  judgment,  his  wife  had  no  inchoate  interest 
which  became  absolute  under  section  2508. 

We  think  this  position  untenable.  The  estate  of  John  W. 
Wert,  although  not  to  be  enjoyed  until  after  the  estate  of  the 
life  tenant  terminated,  was  nevertheless  a  fee  simple,  capable 
of  descending  to  his  heirs. 

While  it  is  true,  that  by  the  common  law  a  wife  was  not 
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entitled  to  dower  out  of  an  estate  in  remainder,  expectant  on 
an  estate  of  freehold,  for  want  of  actual  seizin  in  the  hus- 
band, it  is  not  believed  that  the  strict  rule  of  the  common 
law  is  applicable  under  the  statutes  in  force  here.  The  sub- 
ject of  dower  was  involved  in  much  complex  and  abstruse 
learning  at  common  law,  much  of  which  as  applied  to  our 
system  is  obsolete. 

In  the  enactment  of  the  statute  abolishing  dower,  and  substi- 
tuting in  its  place  an  estate  in  fee  simple,  it  was  the  manifest 
policy  of  the  Legislature  to  make  more  liberal  provision  for 
the  wife.  We  think  the  interest  which  the  wife  of  John  W. 
Wert  took  in  the  lands  in  question  must  be  determined  by  a 
consideration  of  sections  2483  and  2508,  R.  S.  1881. 

Under  section  2483,  one-third  of  all  the  lands  in  which  a 
husband  has,  at  the  time  of  his  death,  a  heritable  interest, 
subject  to  certain  provisions  in  favor  of  creditors,  depending 
upon  its  value,  descends  in  fee  simple  to  the  widow. 

Under  section  2508,  where  lands  of  the  husband,  in  which 
the  wife  has  an  inchoate  interest,  are  sold  at  judicial  sale,  her 
rights  not  having  been  barred  by  the  judgment,  the  inchoate 
interest  of  the  wife  vests,  and  becomes  absolute  precisely  as 
in  the  case  of  his  death.  Section  2491  determines  the  estate 
of  a  widow  in  the  lands  of  which  her  husband  "  may  have  been 
seized  in  fee  simple  at  any  time  during  the  marriage,  and  in 
the  conveyance  of  which  she  may  not  have  joined,  in  due 
form  of  law."  This  section  has  no  application  to  lands  of 
which  the  husband  dies  the  owner. 

If  John  W.  Wert  had  died  on  the  29th  day  of  Novem- 
ber, 1879,  the  day  on  which  the  lands  were  sold  on  execu- 
tion, no  doubt  could  be  entertained,  but  that  the  one-third 
of  the  real  estate  in  question  would  have  descended  to  his 
widow  under  section  2483.  Under  section  2508,  the  land 
having  been  sold  at  judicial  sale,  she  took  an  absolute  estate 
in  one-third,  exactly  as  she  would  have.  In  case  'her  husband 
had  died. 

Moreover,  it  is  disclosed  in  the  record,  that  tjie  life  ten- 
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ant  died  April  Ist,  1879^  and  that  the  sale  on  execution  was 
not  made  until  November  29th|  1879.  This  was  after  the 
seizin  of  the  remainder-man  became  perfect  both  in  deed  and 
in  law.  Whatever  application  the  rule  contended  for  might 
have  under  other  circumstances,  it  can  have  none  here. 

We  have  considered  the  question  relating  to  the  subject  of 
interest  computed  on  the  sums  distributed,  and  are  of  opin- 
ion that  no  error  was  committed  in  that  regard  which  should 
subject  the  judgment  to  review.     . 

We  find  no  error  in  the  ruling  of  the  superior  court,  and 
its  judgment  is  accordingly  affirmed,  with  costs. 

Filed  Oct.  28,  18S5.    ' 


No.  12,053. 
GORTEMILLER  V,  ROSENGARN  ET  AL. 

Mechanic's  Lien. — Religious  Society. — Gontraei, — Faredosure, — ComplamL-^ 
A  complaint  against  the  trustees  of  a  religious  society  to  foreclose  a 
mechanic's  lien  for  work  and  labor  done  and  materials  furnished,  which 
charges  that  the  services  performed  by  the  plaintiff  were  rendered  un- 
der the  order  and  at  the  request  of  the  society  assembled  as  a  congre- 
gation, with  the  knowledge  and  implied  consent  of  the  defendants,  is 
sufficient  to  create  an  obligation  upon  the  society  as  an  organization, 
and,  therefore,  sufficient  against  its  trustees. 

SAME.-'KnmDUdge  of  Goniraetor  that  Society  Belies  on  Voluntary  Contributions 
to  Pay  for  Improvement.^X  majority  of  the  members  of  a  religious  so- 
ciety, including  its  trustees,  believing  that  the  necessary  funds  could  be 
raised  by  voluntary  contributions,  voted  to  have  improvements  made  to 
its  church  building,  and  appointed  a  committee  to  make  a  contract  for 
and  superintend  the  work;  O.,  with  knowledge  that  voluntary  contribu- 
tions were  relied  on  to  pay  for  the  same,  undertook  to  do  the  work  for  a 
certain  sum,  relying  upon  obtaining  his  pay  through  the  agency  of  the 
society.    No  other  arrangement  was  made  for  paying  Q.  for  hb  services. 

Bddy  that  G.,  having  performed  the  work,  became  entitled  to  enforce  a 
lien  upon  the  building. 

From  the  Ripley  Circuit  Court. 

8.  M,  JoneSy  for  appellant. 

J.  O.  Berkshire  and  J*.  L.  Benham,  for  appellees. 
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NiBLACK,  J. — The  complaint  in  this  case  charged  that  the 
German  Evangelist  Lutheran  St.  Paul's  Church,  a  religious 
society,  located  at  Olean  in  Ripley  county,  in  this  State,  had, 
in  March,1883,  a  membership  comprising  about  one  hundred 
and  fifty  persons ;  that  during  that  month  the  members  of 
that  religious  society,  when  assembled  as  a  congregation,  re- 
solved by  a  majority  vote  that  a  cupola  and  other  improve- 
ments should  be  placed  upon,  and  certain  repairs  made,  to  the 
church  edifice  in  which  they  were  accustomed  to  worship; 
that  the  trustees  of  said  society,  to  wit,  George  Eosengarn, 
Frederick  Steyer,  Herman  Fisse,  Montz  Lommatzoch  and 
Ernest  Hunger,  were  present  when  the  congregation  voted  to 
have  said  improvements  and  repairs  made  ]  that  the  congre- 
gation thereupon  appointed  a  committee  to  contract  for  and 
superintend  the  making  of  such  improvements  and  repairs ; 
that  the  said  Herman  Fisse  was  made  a  member  of  that  com- 
mittee anfl  all  the  other  committeemen  were  members  of  the 
congregation  which  appointed  them ;  that  the  committee  con- 
tracted with  the  plaintiflF  to  make  such  Improvements  and  re- 
pairs and  agreed  to  pay  him  $200  for  making  the  same,  to  be 
paid  as  soon  as  the  work  was  completed ;  that  the  plaintiff 
made  the  improvements  and  repairs  in  question  according  to 
the  terms  of  his  contract  with  the  committee,  a  bill  of  the 
particulars  of  which  was  filed  with  the  complaint,  and  com- 
pleted the  same  on  the  28th  day  of  April,  1883;  that,  on 
the  8th  day  of  May,  1883,  the  plaintiff  filed  in  the  recorder's 
office  of  Ripley  county,  a  motion  in  writing  of  his  inten- 
tion to  hold  a  Hen  upon  the  church  edifice,  for  said  sum  of 
$200,  which  remained  due  and  unpaid,  for  the  work  and 
labor  performed  and  materials  furnished  in  making  the  im- 
provements and  repairs  above  stated  upon  the  same;  that 
said  notice  of  lien,  a  copy  of  which  was  also  filed  with  the 
complaint,  was  duly  recorded  in  the  proper  record  book  of 
said  recorder's  office  on  the  day  on  which  it  was  so  filed.  The 
trustees  were  made  defendants   to  the  action,  and  a  judg- 
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ment  for  (225  and  a  foreclosure  of  the  alleged  lien  were 
demanded. 

A  demurrer  to  the  complaint  being  first  overruled,  the  de- 
fendants answered  in  three  paragraphs : 

Fird.  That  at  a  meeting  of  the  congregation  in  February, 
1883,  it  was  agreed  that  the  improvements  and  repairs  de- 
scribed in  the  complaint  might  be  made  if  the  same  should 
be  paid  for  by  voluntary  contribution,  but  it  was  then  and 
there  further  agreed  and  understood  that  neither  the  society 
i^or  its  trustees  should  be  responsible  for  the  expense  which 
might  thereby  accrue ;  that  all  that  was  asked  by  such  trus- 
tees was  that  permission  to  do  so  might  bo  given  to  such  mem- 
bers as  might  desire  to  make  the  proposed  improvements  and 
repairs  at  their  own  expense,  of  all  which  the  plaintiff  had 
notice  when  he  entered  into  the  contract  for  such  improve- 
ments and  repairs,  he  being  a  member  of  the  congregation  at 
the  time  permission  was  given  to  have  the  work  done,  and 
also  a  member  of  the  committee  on  improvements  and  re- 
pairs when  it  was  first  appointed;  that  the  committee  accepted 
the  plaintiff 's  proposition  to  do  the  work  desired  on  the  church 
edifice,  upon  the  condition  that  it  should  have  one  year  in 
which  to  raise  the  money  necessary  to  pay  for  such  work  and 
in  which  to  pay  for  it;  that  the  plaintiff  ought,  therefore,  to 
look  to  the  committee,  and  not  to  the  defendants,  as  trustees 
for  the  congregation,  for  his  compensation. 

Secondly.  In  general  denial. 

Thirdly.  Payment. 

The  circuit  court  held  the  first  paragraph  of  the  answer  to 
be  sufficient  upon  demurrer,  and  the  plaintiff  replied  to  the 
first  and  third  paragraphs : 

Fird.  In  denial. 

Secondly.     Special  matter  in  avoidance. 

A  demurrer  was  sustained  to  the  second  paragraph  of  the 
reply,  and  a  jury  returned  a  general  verdict  in  favor  of  the 
plaintiff  for  $167.50,  with  answers  to  some  special  interrog- 
atories.    The  circuit  court  held  that  these  answers  to  inter- 
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rogatories  were  inconsistent  with  the  general  verdict,  and 
rendered  judgment  upon  such  answers  for  the  defendants. 

Complaint  is  made  of  the  decision  of  the  circuit  court  in 
overruling  the  demurrer  to  the  first  paragraph  of  the  answer, 
and  of  some  subsequent  decisions  adverse  to  the  plaintiff. 
Cross  error  is  assigned  upon  the  overruling  of  the  demurrer 
to  the  complaint. 

The  complaint  charged,  in  effect,  that  the  services  per- 
formed by  the  appellee  were  rendered  under  the  order,  and 
at  the  request^  of  the  society  assembled  as  a  congregation, 
with  the  knowledge  and  implied  consent  of  the  defendants  as 
its  trustees.  This  was  enough  to  create  an  implied  obliga- 
tion upon  the  society  as  an  organization,  and  hence  sufficient 
as  against  its  trustees. 

The  first  paragraph  of  the  answer  was  evidently  designed 
to  be  what  is  usually  denominated  an  answer  in  confession 
and  avoidance  of  the  plaintiff's  demand.  It  inferentially  ad- 
mitted that  the  services  charged  for  by  the  plaintiff  had  been 
performed  by  the  leave  and  consent  of  the  society ;  that  the 
trustees  participated  in  asking  permission  of  the  society  that 
the  proposed  improvements  and  repairs  might  be  made  upon 
certain  conditions ;  that  the  amount  demanded  had  never  been 
paid,  and  that  a  notice  of  the  plaintiff's  intention  to  hold  a 
lien  for  his  services  had  been  filed  and  recorded  as  averred  in 
the  complaint.  In  avoidance,  however,  it  was  alleged  that 
the  permission  that  the  improvements  and  repairs  might  be 
made  was  given  by  the  congregation  upon  the  condition  that 
they  wei^e  to  be  paid  for  by  voluntary  contributions  from  such 
members  as  might  be  inclined  to  contribute  for  that  purpose, 
and  not  otherwise,  and  that  one  year's  time  was  allowed  to  the 
building  committee  in  which  to  raise  money  in  that  way  and 
make  payment  for  such  improvements  and  repairs. 

As  regards  the  matters  set  up  in  avoidance,  it  may  be  noted 
that  there  was  no  averment  that  anything  had  been  paid  by 
voluntary  contribution,  or  that  any  one  had  bound  himself 
Vol.  103.— 27 
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to  pay  any  sum  of  money  in  that  way,  or  had  become  indi- 
vidually responsible  to  the  plaintiff  for  the  services  he  had 
performed.  Neither  was  it  averred  that  a  year  had  not  ex- 
pired from  the  time  of  the  letting  of  the  contract  to  the  plain- 
tiff, when  this  action  was  commenced.  The  fair  interpreta- 
tion of  the  entire  transaction,  as  charged  in  the  complaint^ 
and  as  described  by  the  admissions  and  averments  of  the  par- 
agraph of  answer  under  consideration,  appears  to  us  to  have 
been  that  a  majority  of  the  congregation,  including  its  trus- 
tees, believing  and  trusting  that  the  necessary  funds  could  be 
raised  by  voluntary  contribution,  voted  to  have  certain  im- 
provements and  repairs  made  to  its  church  edifice,  and  ap- 
pointed a  committee  to  make  a  contract  for  and  superintend 
the  work,  and  that  the  plaintiff,  with  knowledge  that  volun- 
tary contributions  were  relied  upon  to  pay  for  the  same,  un- 
dertook to  make  the  desired  improvements  and  repairs,  rely- 
ing upon  his  chances  of  obtaining  his  stipulated  compensation 
in  some  way  through  the  agency  of  the  society  which  owned 
the  building;  that  as  the  work  done  by  the  plaintiff  resulted 
to  the  advantage  of  the  society  exclusively,  and  as  no  other 
binding  arrangement  was  made  for  his  compensation,  the 
plaintiff  became  entitled  to  retain  and  enforce  a  Hen  upon  the 
building  upon  which  the  improvements  and  repairs  were 
made.  Any  other  interpretation  would  leave  the  plaintiff 
without  any  remedy,  and  render  so  much  of  the  contract  as 
related  to  his  compensation  meaningless  and  inoperative,  since 
voluntary  contributions  can  not  be  enforced  by  law. 

Our  conclusion  is  that  the  circuit  court  erred  in  overruling 
the  demurrer  to  the  first  paragraph  of  the  answer,  and  that 
for  that  error  the  judgment  ought  to  be  reversed. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded for  further  proceedings. 

FUed  Oct.  27, 1885. 
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Thomas  v.  The  State. 

Criminal  IoAW,— Sending  Obscene  LeUer.--" Paper"  Indudes  LeUer.—The 
word  ''  paper/'  as  used  in  section  1997,  B.  S.  1881,  prescribing  the  offence 
of  sending  lewd  and  obscene  matter  by  mail,  or  otherwise,  includes 
letters. 

Same. — Affidavit  and  InformaHon, — Setting  Out  Letter, — Omimon  of  PaH. — An 
affidavit  and  information  charging  the  sending  of  a  lewd  and  obscene 
letter  is  not  bad  because,  in  setting  out  the  letter,  a  few  words  are  omitted, 
if  the  omission  is  explained  bj  alleging  that  the  words  were  illegible. 

Sams. — Copying  Paper 'in  Hoee  Verba. — Qu«B7*e,  whether,  under  section  1761, 
B.  S.  1881,  it  is  necessarj  in  a  prosecution  of  this  character  to  set  out 
the  obscene  paper  in  hae  verba  t 

Same. — Evidence, — Handnnriiing, — Id  the  absence  of  direct  evidence  of  the 
sending  of  the  letter,  proof  that  it  and  the  address  upon  the  envelope 
are  in  the  handwriting  of  the  accused  is  proper. 

Same. — Knowledge  of  Handwriting  by  Correspondence. — Produdiofn  of  Letters, — 
One,  by  correspondence  with  another,  may  become  so  well  acquainted 
with  the  tatter's  handwriting  as  to  be  competent  to  testify  as  to  the 
genuineness  of  a  writing  claimed  to  be  his;  and  to  show  the  qualifica- 
tion of  such  witness  the  letters  received  bj  him  in  the  course  of  the  cor- 
respondence may  be  produced  and  identified. 

Same. — Cmrcjhoratice  Evidence, — As  corroborative  of  such  witness  the  gen- 
uineness of  the  signntnre  to  a  letter  received  by  him  in  each  correspond- 
ence may  be  testified  to  by  another. 

Same. — Ptfre^nef  Memory  of  Handwriting  by  lUferenee  to  Other  Papers. — A 
witness  who  is  shown  to  be  acquainted  with  another's  handwriting  may, 
before  or  at  the  trial,  refer  to  papers  in  his  possession  which  he  knows 
to  be  in  the  handwriting  of  the  other,  to  refresh  his  memory  before  tes- 
tifying. 

IJame. — QuiUy  Knowledge. — For  the  purpose  of  showing  guilty  knowledge 
on  the  part  of  the  accused,  another  letter  of  similar  character,  shown  to 
be  in  his  handwriting,  received  by  the  same  person  in  like,  manner,  is 
competent  evidence. 

Same. — Harmless  Varian^, — Practice, — Immaterial  and  harmless  variances 
between  the  original  letter  as  read  in  evidence,  and  the  copy  set  out  in 
the  affidavit  and  information,  are  not,  in  a  case  of  this  kind,  available 
for  the  reversal  of  the  judgment. 

Same. — DefendarU  as  Witness. — Cross- Examination. — Where  the  defendant 
goes  upon  the  stand  as  a  witness  in  his  own  behalf,  and  denies  the  of- 
fence charged  against  him,  he  may  be  cross-examined  upon  all  facts 
relevant  and  material  to  that  issue. 

Same. — Expert  Witness. — Comparison  of  Handm-iiivg, —  Testing  Accuracy  of 
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Erpert,^To  test  the  accuracy  of  an  expert  witness,  whogiyea  an  opinion 
as  to  handwriting  upon  a  comparison  of  a  genuine  with  the  disputed 
writing,  he  may  be  asked  on  cross-examination  whether  the  latter  and 
another  writing  not  admitted  to  be  genuine  are  in  the  same  handwriting. 

'  From  the  Fayette  Circuit  Court. 

Zi  jD.  Evans  and  D.  W.  McKee,  for  appellant. 
F.  T.  Hord,  Attorney  General,  L.  H.  Stanford,  Prosecut- 
ing Attorney,  and  W.  B.  Hord,  for  the  State. 

ZoLLABS,  J. — Section  1997,  R.  8.  1881,  is  as  follows: 
"  Whoever  deposits  in  any  postrofBce  in  this  State,  or  places 
in  charge  of  any  person  to  be  carried  or  conveyed,  any  lewd, 
obscene,  indecent,  or  lascivious  book,  paper,  pamphlet,  draw- 
ing, lithograph,  engraving,  picture,  daguerreotype,  photo- 
graph, stereoscopic  picture,  model,  cast,  instrument  or  article 
of  indecent  or  immoral  use,  or  instrument  or  article  for  procur- 
ing abortion  or  for  self-pollution,  or  medicine  for  procuring 
abortion  or  preventing  conception,  or  any  circular,  hand-bill, 
card,  advertisement,  book,  pamphlet,  or  notice  of  any  kind ; 
or  gives  oral  information,  stating  when,  where,  how,  or  of 
whom  such  articles  or  things  or  any  of  them  can  be  purchased 
or  otherwise  obtained ;  or  knowingly  receives  the  same  or  any 
of  them,  with  intent  to  carry  or  convey  the  same;  or  know- 
ingly carries  or  conveys  the  same,  except  in  the  United  States 
mail, — shall  be  fined  not  more  than  five  hundred  dollars  nor 
less  than  five  dollars,  to  which  may  be  added  imprisonment 
in  the  county  jail  not  more  than  six  months  nor  less  than 
ten  days."  ^ 

Upon  an  affidavit  and  information,  charging  appellant  with 
having  violated  this  statute,  in  sending  a  lewd  and  obscene 
letter  to  a  young  girl,  he  was  convicted  and  fined  f  5.  From 
this  judgment  he  prosecutes  this  appeal. 

Under  proper  motions  below,  and  assignment  of  errors 
here,  appellant  assails  the  affidavit  and  information.  The 
first  contention  is,  that  the  mailing  and  sending  of  a  letter, 
however  lewd  and  obscene  it  may  be,  do  not  fisill  within  the 
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terms  of  the  above  statute,  and  that  hence  the  affidavit  and 
information  do  not  charge  an  offence  known  to  the  law.  The 
ground  of  this  contention  is,  that  the  word  paper  is  the  only 
word  in  the  statute  upon  which  any  plausible  argument  to 
the  contrary  might  be  predicated,  and  that,  under  the  well 
settled  canons  of  construction,  as  applicable  to  criminal  stat- 
utes, that  word  can  not  be  made  to  include  letters  from  one 
person  to  another. 

It  is  undoubtedly  the  rule  that  criminal  statutes  should  re- 
ceive a  strict  construction,  but  it  is  also  the  rule,  as  stated  by 
Judge  Drummond  in  the  case  of  United  States  y.  Gaylord,  17 
Fed.  Rep.  438,  that  it  must  be  a  reasonable  construction,  in 
reaching  which  must  be  considered  the  object  the  Legisla- 
ture had  in  view  in  the  words  used.  The  plain  and  manifest 
object  of  the  Legislature  in  the  enactment  of  the  above  sec- 
tion, and  the  sections  of  the  statute  preceding  and  following, 
was  to  guard  and  protect  the  public  morals,  by  erecting  bar- 
riers which  the  evil-minded,  lewd,  and  lascivious  may  not 
safely  pass. 

The  moral  worth  of  every  community  rests  with  the  family. 
It  is  the  source  from  which  comes  the  ever-flowing  current 
that  brings  with  it  lessons  of  probity  and  chastity.  With 
that  fountain  head  corrupted,  decay  and  overthrow  will 
surely  follow.  It  is  there  that  the  youth  are  taught  that 
honesty  and  virtue  are  above  price.  It  is  there  that  the 
young  girls,  in  the  innocence  and  purity  of  their  youth,  are 
nurtured  and  guarded  against  the  wiles  and  intrigues  of  the 
wicked  and  the  seducer.  If  they  may  bo  approached  and  in- 
sulted upon  the  strieets  with  impunity  by  the  vile  and  de- 
praved, or  if  the  same  class  may,  with  impunity,  override 
the  barrier  that  protects  the  home,  and  reach  the  young  girls 
sheltered  there,  through  the  public  mails,  by  letters  sent  to 
them,  which  teach  or  attempt  to  teach  them  that  voluptuous- 
ness is  more  to  be  desired  than  true  womanhood,  and  that 
virtue  had  better  be  exchanged  for  sexual  dissipation,  then, 
indeed,  there  is  a  crying  necessity  for  further  legislation.    We 
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should  be  loath  to  come  to  the  conclusion  that  the  laws  are 
thus  defective.  It  is  our  duty,  however,  not  to  make,  but  to 
declare  the  statute  law  as  we  receive  it  from  the  hands  of  the 
Legislature.  And  did  we  feel  that  there  is  reasonable  ground 
for  doubt  as  to  whether  the  above  statute  covers  the  offence 
here  charged,  we  should  do  our  duty  and  solve  that  doubt  in 
&vor  of  the  accused. 

Afler  a  careful  examination  and  consideration,  we  are  con- 
vinced that  the  word  '^  paper,''  as  used  in  the  statute,  was  in- 
tended to,  and  by  a  fair  construction  does,  cover  a  case  like 
this.  To  give  to  the  word  "  paper"  its  primary  signification 
would  be  to  destroy  it,  so  far  as  concerns  this  statute.  Pri- 
marily, the  word  '^  paper ''  means  a  substance  used  for  writ- 
ing and  printing  on. 

Such  a  substance,  of  course,  could  neither  be  lewd,  obscene, 
lascivious  nor  indecent.  The  word  as  used  in  the  statute  has 
reference,  not  to  the  material,  but  to  what  may  be  upon  it. 
Shall  it  be  said,  then,  that  the  matter  upon  the  paper  must 
be  printed  matter,  or  that  the  paper  must  be  what  is  com- 
monly known  as  a  newspaper,  or  an  illustrated  paper?  The 
statute  gives  no  definition  to  the  word  "  paper."  Neither  does 
it  provide  that  the  paper  must  be  a  newspaper,  or  an  illus- 
trated paper.  So  far  as  any  definition  is  afforded  by  the  stat^ 
ute,  there  is  just  as  much  authority  for  saying  that  the  paper 
must  be  a  written  paper  as  that  it  must  be  a  newspaper,  or 
any  other  kind  of  printed  paper.  There  is  just  as  much  au- 
thority for  saying  that  the  matter  must  be  impressed  upon  the 
paper  by  a  type-writer,  as  that  the  paper  shall  be  an  illustrated 
paper.  Clearly,  we  must  look  beyond  the  statute  for  a  defi- 
nition of  the  word  "  paper,"  and  must  give  to  it  such  a  defi- 
nition as  the  Legislature  evidently  intended  it  should  have  in 
the  connection  in  which  it  is  used,  and  thus  carry  out  the  in- 
tent of  that  body  in  the  enactment  of  the  law.  The  word 
"paper,"  in  its  ordinary  signification,  may  mean  either  a 
written  or  printed  paper.  It  is  a  usual  thing  to  speak  of  a 
person  having  written  or  read  a  paper  upon  some  subject. 
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That  paper,  as  read,  may  be  either  in  his  own  handwriting, 
or  it  may  be  by  a  type-writer,  or  in  print ;  but  it  is  still  his 
paper,  and  means  the  same  thing.  And  so  it  is  usual  to  speak 
of  a  man's  outstanding  paper,  in  the  way  of  notes,  bills,  oi- 
other  obligations.  They  may  consist  partly  of  writing  and 
partly  of  print,  or  entirely  of  one  or  the  other,  and  yet  they 
are  his  paper. 

The  word  "  paper  "  is  very  frequently  used  in  the  Revised 
Statutes  of  1881.  Thus,  the  court  may  compel  parties  to  pro- 
duce any  paper.  Section  480.  The  clerk  must  endorse  upon 
papers  the  date  of  the  filing.  Section  483.  He  gets  a  fee  for 
filing  each  paper,  and  for  a  copy  thereof.  Sections  6854,5859. 
The  auditor  is  required  to  file  papers.  Section  5908.  It  is 
made  a  crime  to  alter,  secrete,  take  away,  or  steal  any  paper. 
Sections  1937,  1939.  Other  sections  use  the  word  "paper" 
in  a  like  sense.  These  sections,  of  course,  refer  to  what  are 
known  as  court  papers,  and  usually  such  papers  are  written 
papers,  but  they  are  not  always  written,  nor  need  they  be. 
Frequently,  they  are  printed,  and  more  frequently  the 
type-writer  is  used.  However  that  may  be,  they  are  still 
papers. 

Worcester  gives  as  one  of  the  definitions  of  paper,  "Any 
written  paper  or  instrument;  a  writing;"  and,  further,  "A 
printed  sheet."  One  of  Webster's  definitions  is,  "A  printed 
or  written   instrument ;    a  document,  essay,  or  the  like ;    a 

writing." 

In  the  case  of  State  v.  Jones,  36  Am.  Dec.  257,  it  was  held 
that  no  material  variance  exists  between  an  indictment  for 
forgery  and  the  proof  adduced  in  .support  of  it,  where  the 
indictment  described  the  forged  instrument  as  a  paper  writ- 
ing, and  the  proof  showed  it  to  have  been  partly  printed  and 
partly  written.  The  court  said  :  "An  instrument  signed  by 
a  party  is,  in  legal  parlance,  the  paper  writing  of  such  a  party. 
It  is  his  signature  to  it  which  gives  it  that  character,  and  not 
the  body  of  the  instrument.  In  a  declaration  on  a  note  of 
han<l,  it  is  described  as  a  note  in  writing,  although  every  word 
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except  the  signature  may  be  in  print.  So  of  a  bond  partly 
written  and  partly  printed^  it  is  said  to  be  *  the  writing  obli- 
gatory '  of  the  party  executing  it." 

In  the  case  of  United  States  v.  Oaylordy  supra,  Judge 
Drummond  said  :  *'  *  Paper '  is  a  word  of  extensive  mean- 
ing. It  may  comprehend  anything  that  has  on  it  what  is 
obscene,  lewd,  or  lascivious."  These  authorities  fully  sup- 
port  our  conclusion,  that  the  word  "paper"  in  our  statute  has 
reference  to  the  written  or  printed  matter,  and  that  the  mat- 
ter may  be  either  written  or  printed.  The  case  last  above 
cited  arose  under  section  3893,  B.  S.  U.  S.,  which  makes  it 
unlawful  to  send  through  the  mails  any  obscene,  lewd  or 
lascivious  book,  pamphlet,  picture,  paper,  writing,  print  or 
other  publication  of  an  indecent  character.  The  inhibitions 
in  that  statute  thus  iar,  it  will  be  observed,  are  the  same  as. 
in  our  statute,  except  the  word  "  writing."  And  while  the  case 
was  made  to  turn  upon  that  word,  we  think  that  the  decision 
and  reasoning  of  the  court  are  authority  in  support  of  a 
holding  that  the  word  "paper"  in  our  statute  includes  a  let- 
ter. In  that  case,  the  indictment  charged  the  defendant  with 
having  mailed  a  lewd,  obscene  and  lascivious  letter.  The 
point  was  made  by  the  defendant,  that  the  indictment  did  not 
charge  an  offence,  because,  in  the  statement  of  the  inhibited 
articles  in  the  statute^  the  word  "  letter "  is  not  used,  and  for 
the  reason  that  the  writing  must  be  something  in  the  nature 
of  a  publication.  The  court  said :  "A  letter  is  certainly  a 
writing.  If  addressed  by  one  person  to  another,  while  we 
may  call  it  a  letter,  it  is  also  a  writing,  whether  the  charac- 
ters are  made  with  a  pen,  or  by  type,  or  in  any  other  similar 
manner.  A  very  common  practice  in  writing  letters  at  the 
present  day  is  the  use  of  the  *  type-writer,*  as  it  is  termed,. 
That  would  certainly  be  a  writing,  although  the  letters  and 
words  are  marked  by  a  machine  upon  the  paper ;  and  so  if  the 
words  were  printed  with  a  pen,  instead  of  being  made  in  a 
running  or  flowing  hand.  The  mere  fact  that  they  were  not 
written  with  a  pen  and  ink  of  the  ordinary  kind  would  not 
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prevent  it  from  being  a  letter;  neither  would  any  of  these 
forms  prevent  it  from  being  a  writing,  within  the  meaning 
of  the  statute.*' 

As  we  have  seen,  one  of  the  usual  definitions  of  the  word 
*' paper"  is  "a  writing."  Worcester  defines  a  writing  to 
mean  anything  written,  a  written  paper  of  any  kind.  If, 
then,  the  word  "  paper "  is  the  equivalent  of  "  a  writing," 
and  a  writing  under  the  United  States  statute  includes  let- 
ters, it  would  seem  to  follow  as  a  logical  conclusion,  that  the 
word  ^^ paper"  in  our  statute  includes  letters.  That  the 
word  "  paper,"  as  used  in  our  statute,  does  include  letters,  is, 
we  think,  the  reasonable  interpretation  to  put  ujK)n  the  stat- 
ute. Such  an  interpretation  is  not  in  violation  of,  but  in 
harmony  with,  the  usual  definition  of  the  terms  therein  used* 
That  it  is  in  harmony  with  the  spirit  and  purpose  of  the  stat- 
ute, there  can  be  no  doubt.  The  limited  construction  con- 
tended for  by  appellant  would,  in  a  large  measure,  thwart  the 
main  object  of  the  statute.  If  the  sending  of  one  obscene, 
l^wd,  and  lascivious  letter  is  not  an  offence  under  the  statute, 
of  course,  the  sending  of  a  hundred  or  many  hundreds  of 
such  would  not  be.  Under  the  process  of  manifolding,  many 
such  letters  could  be  sent  out  without  a  very  great  increase 
of  labor.  And  so,  such  letters  might  be  printed  and  sent  out 
in  sealed  envelopes  as  private  communications.  They  would 
be  none  the  less  letters,  because  printed,  and  thus  these  ob- 
scene, lewd  and  lascivious  communications  might  be  sent 
broadcast  over  the  State,  into  the  homes  and  to  the  youth, 
and  the  law,  intended  to  prevent  the  use  of  such  corrupting 
agencies,  would  become,  practically,  a  dead  letter. 

Another  objection  urged  is,  that  the  affidavit  and  informa- 
tion  do  not  set  out  the  letter  in  hcec  verba.  After  the  aver- 
ment that  appellant  mailed  a  lewd,  obscene,  indecent  and  las- 
civious paper  and  letter,  the  affidavit  and  information  proceed 
as  follows :  "  Which  said  paper  and  letter  then  and  there  was 
and  is  of  the  following  substance,  purport,  tenor  and  effect, 
and  of  which  the  following  words  and  figures,  except  as  herein 
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Otherwise  stated  and  explained^  is  substantially  a  true  copy, 
to  wit/' 

Here  the  letter  is  set  out  in  full^  with  the  omission  of  a 
few  words  that  were  illegible;  then  follows  this:  '^  That  in 
the  original  of  said  paper  and  letter  in  the  writing,  subject 
and  context  thereof,  at  the  point  and  place  therein  indicated 
and  pointed  out  and  exhibited  by  the  asterisks  or  stars  in- 
cluded in  brackets,  in  the  foregoing  copy,  there  is  one  line  of 
writing,  of  about  six  words,  dimmed  and  erased,  caused  by 
the  folding  and  wear,  to  such  an  extent  that  the  same  is  un- 
decipherable, and  the  original  wording  thereof  is  wholly  lost 
and  unknown  to  this  deponent,  and,  therefore,  the  true  pur- 
port and  effect  of  such  part  can  not  be  given  or  set  out.  Said 
paper  and  letter  on  the  envelope  thereof,  then  and  there  be- 
ing, was  by  said  Joseph  A.  Thomas^  immediately  prior  to 
placing  and  depositing  thereof  as  aforesaid,  subscribed  and 
addressed  as  follows." 

It  will  be  noticed  that  in  the  portion  preceding  the  copy, 
apparently  contradictory  terms  are  used.  The  word  "  pur- 
port," it  has  been  held,  means  the  substance  of  an  instrument 
as  it  appears  on  the  face  of  it  to  every  eye  that  reads  it.  The 
word  "tenor"  means  an  exact  copy  of  an  instrument.  Fogg 
V.  State,  9  Yerger  (Tenn.)  392 ;  Myers  v.  State,  101  Ind.  379  ; 
State  V.  Atkins,  5  Blackf.  458. 

"  Substantially  a  true  copy,"  does  not  mean  a  full  and  exact 
copy,  but  rather  a  copy  of  the  material  and  essential  parts,  or 
an  abstract  of  them.  We  have,  then,  in  the  use  of  the  word 
"  tenor,"  an  averment  that  the  copy  of  the  letter  set  out  is  a 
full  and  exact  copy,  and  in  the  words  "  substantially  a  true 
copy,"  it  may  be  said,  an  averment  that  the  copy  as  set  out  is 
a  copy  of  the  material  or  essential  parts  o^  the  letter.  But 
we  think,  that  taking  the  copy  as  we  find  it  set  out,  with  all 
of  the  averments  in  relation  to  it,  it  suflBciently  appears  that 
it  is  a  true  and  full  copy,  except  the  illegible  portion,  for  the 
failure  to  set  out  which  there  is  a  sufficient  excuse  given.  The 
words  "substantially  a  true  copy,"  in  the  connection  and 
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manner  in  which  they  are  used,  evidently  refer  to  the  copy  as 
complete  so  &r  as  it  goes,  but  not  an  exact,  full  and  complete 
copy,  because  of  the  omission  of  the  illegible  portion.  This 
is  made  apparent  by  what  follows  the  copy.  These  follow- 
ing averments  fully  support  the  preceding  averment  that  the 
letter  (except  the  omitted  portion)  is  set  out  according  to  its 
tenor,  which  means  that  the  copy  is  an  exact  one. 

It  may  well  be  doubted,  whether,  under  section  1751,  R.  S. 
1881,  it  is  necessary,  in  a  case  like  this,  to  set  out  the  letter 
in  htBc  verba.  About  that,  however,  we  express  no  opinion 
here. 

It  has  been  many  times  held,  and  it  seems  to  be  now  the 
general  American  doctrine,  that  in  a  case  like  this  the  obscene 
book  or  paper  need  not  be  set  out  in  the  indictment,  if  it  be 
properly  described,  and  the  indictment  contains  the  aver- 
ments, that  it  is  so  obscene  that  it  would  be  offensive  to  the 
court,  and  improper  to  be  placed  on  the  records  thereof,  and 
that,  therefore,  the  grand  jury  did  not  set  it  forth  in  the  in- 
dictment. Commonwealth  v.  HolmeSf  17  Mass.  336 ;  Oommon- 
wealth  V.  Sharpless,  2  S.  &  R.  91 ;  State  v.  Brown,  27  Vt. 
619;  United  States  v.  BenneU,  16  Blatchf.  338;  MoNair  v. 
People,  89  111.  441 ;  1  Bishop  Crim.  Proc,  section  496 ;  2 
Bishop  Crim.  Proc,  section  709;  Bishop  Directions  and 
Forms,  section  623. 

The  ground  of  the  ruling,  as  given  in  one  of  the  Massa- 
chusetts cases,  is,  that  to  require  the  obscene  matter  to  be  sot 
out  would  be  to  require  that  the  public  itself  should  give  per- 
manency and  notoriety  to  indecency,  in  order  to  punish  it.  In 
this  case,  however,  the  indecent  matter  is  set  out,  and  we  must 
deal  with  the  case  as  it  comes  before  us,  and  indicate  nothing 
as  to  whether  or  not  the  rule  of  the  above  cases  may  be  ap- 
plied in  this  State. 

Twenty-six  assigned  causes  for  a  new  trial  call  in  question 
the  rulings  of*  the  trial  court  in  the  admission  of  testimony. 
One  May  Stewart  was  allowed  to  testify  that  she  had  carried 
on  a  correspondence  with  appellant,  and  received  ten  letters 
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from  him,  all  of  which  she  produced  and  identified.  For 
convenience,  the  prosecuting  attorney  seems  to  have  num- 
bered these  from  1  to  10.  To  some  of  these,  as  indicated  by 
the  evidence,  the  name  of  appellant  is  signed  in  full.  Others, 
it  appears,  were  signed  as  that  set  out  in  the  information,  '^  A 
Friend,"  and  others  again,  by  his  initials.  They  were  re- 
ceived at  different  times,  near  the  time  when  Miss  McQuin- 
ney  received  those  directed  to  her,  upon  one  of  which  this 
prosecution  is  based.  In  answer  to  questions  as  to  when 
she  became  acquainted  with  appellant,  May  Stewart  was  al- 
lowed to  testify  that  she  had  no  personal  acquaintance  with 
him  until  after  she  had  received  the  first  four  or  five  letters. 
To  these  letters,  as  we  infer  from  the  evidence,  his  name  was 
not  signed  in  full.  Miss  McQuinney  received  two  letters, 
which  the  State  claims  were  sent  to  her  through  the  post-office 
by  appellant.  These  were  numbered,  and  referred  to  upon 
the  trial  as  numbers  "  11  and  12.'*  "  No.  12  "  is  the  one  set 
out  in  the  information.  The  witness  May  Stewart  was  al- 
lowed to  testify  that,  through  and  by  her  correspondence  with 
appellant,  she  was  acquainted  with  his  handwriting,  and  that 
letters  numbered  11  and  12  were  written  by  him.  All  of 
the  testimony  by  this  witness  was  objected  to  by  appellant, 
and  sternly  resisted,  upon  the  grounds,  among  others,  that  it 
related  to  collateral  matters,  would  tend  to  create  an  impres- 
sion in  the  minds  of  the  jury  that  appellant  had  been  guilty 
of  other  improprieties  and  crimes  similar  to  that  charged  in 
the  information,  and  thereby  create  a  prejudice  against  him, 
and  was  intended  to  afford  the  means  of  comparison  of 
handwritings. 

The  gravamen  of  the  offence,  under  the  above  section  of 
the  statute,  is  the  sending  through  the  mails,  or  otherwise, 
of  lewd,  obscene  or  lascivious  papers,  etc.  It  is  not  mate- 
rial under  that  section,  whether  the  writing  be  by  the  sender 
or  by  some  one  else.  Did  appellant  send  the  letter?  That 
is  the  question  for  decision.  He  denied  having  sent  it,  and 
put  the  State  to  proof.     Direct  evidence  seems  to  have  been 
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wanting.  No  one  saw  him  mail  it.  The  next  best  proof 
was  that  which  the  State  attempted  to  make^  and  that  was, 
that  the  letter  and  the  address  upon  the  envelope  were  in  his 
handwriting.  That  proof  became  very  important  and  mate- 
rial, and  jf  made^  would  be  sufficient  to  justify  a  conviction, 
unless  overthrown  by  appellant.  It  is  well  settled,  that  a 
person  may,  by  and  through  a  correspondence  with  another, 
become  so  well  acquainted  with  his  handwriting  as  to  be 
competent  to  testify  as  to  the  genuineness  of  a  writing  claimed 
to  be  his.  Abbott  Trial  Ev.  393;  Roscoe  Crim.  Ev.  174-6; 
1  Greenl.  Ev.,  section  577;  Rogers  v.  RiUcTy  12  Wall.  317. 

A  party  producing  a  witness  to  testify  to  the  genuineness 
of  a  handwriting,  not  only  has  the  right  to,  but  is  under  the 
necessity  of  first  showing  his  qualification.  The  State,  there- 
fore, clearly  had  the  right  to  establish  the  competency  of  the 
witness  Stewart,  by  showing  that  she  had  carried  on  a  corre- 
spondence with  appellant,  and  to  show  the  extent  of  that 
correspondence  and  her  personal  acquaintance  with  him.  That 
the  personal  acquaintance  did  not  antedate  all  of  the  letters 
received  by  her,  can  make  no  difference.  The  jury  were  not 
and  could  not  have  been  influenced  by  the  contents  of  these 
letters,  because  they  were  not  read  in  evidence.  For  aught 
that  appears,  there  was  nothing  improper  in  them.  And 
then,  too,  the  court  instructed  the  jury  that  the  evidence  of 
the  witness  Stewart  should  only  be  considered  by  them  upon 
the  question  of  handwriting. 

Her  evidence  was  sufficient  to  establish  her  competency  to 
testify,  and  hencoher  testimony  that  letter  "No.  12  "  is  in  the 
handwriting  of  appellant,  was  properly  admitted.  And  so, 
too,  her  testimony  that  letter  "  No.  11 "  is  in  the  handwriting 
of  appellant  was  properly  admitted,  if  that  letter  itself  was 
competent  evidence  for  any  purpose,  a  question  we  shall  here- 
after consider. 

May  Stewart  testified,  that  by  and  through  her  correspond- 
ence with  appellant,  she  was  acquainted  with  his  handwrit- 
ing, and  able  to  state  that  letters  ''No.  11 ''  and  "No.  12" 


430  SUPREME  COURT  OF  INDIANA/ 

Thomas  v.  The  State. 

were  in  his  handwriting.  Such  evidence  is  not  regarded  as 
being  based  upon  a  comparison  of  handwritings^but  upon  an 
acquaintance  with,  and  knowledge  of,  the  handwriting. 

Following  the  testimony  of  the  witness  Kennedy,  showing^ 
that  he  was  acquainted  with  appellant^s  handwriting,  the  pros- 
ecuting attorney  handed  to  him  letter  "  No.  6,"  received  by 
May  Stewart,  and  interrogated  hini  as  to  the  signature  thereto. 
The  witness  answered  that  it  was  the  genuine  signature  of 
appellant.  It  was  objected  again  that  this  letter  was  not  con- 
nected with  the  case ;  that  testimony  in  relation  thereto  would 
raise  a  collateral  issue,  and  that  the  purpose  was  to  get  the 
benefit  of  a  comparison  of  handwritings.  If  such  was  the 
purpose  of  the  testimony,  it  is  not  shown  by  the  record.  If 
the  evidence  was  competent  for  any  purpose,  there  was  no 
error  in  admitting  it  over  the  objections  stated.  We  think 
that  it  was  competent  in  corroboration  of  the  witness  Stewart. 
Proving  the  signature  to  the  letter  to  be  appellant's,  tended 
to  prove  that  appellant  wrote  the  letter,  and  thus  in  some  de- 
gree corroborated  the  statement  of  the  witness  Stewart,  that 
she  received  the  letter  in  a  correspondence  with  appellant. 
This  no  more  raised  a  side  issue  than  did  her  testimony  in 
relation  to  the  correspondence ;  and  that  testimony,  we  have 
seen,  was  competent,  as  showing  her  qualification  to  judge 
of  and  testify  concerning  the  handwriting  in  letter  "  No.  12,'' 
received  by  Miss  McQuinney,  and  set  out  in  the  information. 

The  witnesses  Stivers  and  Kennedy,  in  answer  to  questions 
by  the  prosecuting  attorney,  were  allowed  to  state  that  letter 
"No.  11,"  received  by  Miss  McQuinney,  is  in  the  handwrit- 
ing of  appellant. 

These  witnesses  were  both  acquainted  with  the  handwriting 
of  appellant.  Their  testimony  was  based  upon  that  knowl- 
edge, and  not  upon  any  comparison  of  handwritings.  Their 
testimony  was  clearly  competent  and  relevant,  if  letter  "  No. 
11"  is  in  any  way  connected  with  the  case  and  competent 
testimony.  As  before  said,  that  question  will  be  hereafter 
noticed. 


MAY  TERM,  1885.  431 


Thomas  v.  The  State. 


Another  question  is  made  upon  a  part  of  Kennedy's  testi- 
mony  upon  re-examination  by  the  prosecuting  attorney.  On 
that  re-examination,  the  witness  testified  that  his  recollection 
of  the  handwriting  of  appellant  had  been  refreshed  by  an  ex- 
amination of  a  paper  in  his  possession,  written  by  appellant, 
some  four  or  six  months  prior  to  the  trial. 

The  question  raised  upon  this  evidence  can  avail  appellant 
nothing,  for  the  following  reasons : 

First,  Appellant  first  asked  the  witness  about  having  re- 
fi-eshed  his  recollection. 

Second,  The  witness  was  allowed  to  answer  upon  the  re- 
examination without  objection. 

Third.  A  witness  who  shows  himself  to  be  acquainted  with 
another's  handwriting  may,  before  or  at  the  trial,  refer  to 
papers  in  his  po&^eSfeion  which  he  knows  to  be  in  the  hand- 
writing of  the  other,  to  refresh  his  memory  before  testifying. 
Abbott  Trial  Ev.  396 ;  Bedford  v.  Peggy,  6  Rand.  (Va.)  316 ; 
Smith  V.  WaltoUy  8  Gill  (Md.)  77 ;  McNair  v.  Commonwealth, 
26  Pa.  St.  388. 

'  .  We  come  now  to  letter  *'  No.  11,"  and  the  alleged  error  in 
allowing  it,  and  the  envelope  in  which  it  was  received,  to  be 
read  in  evidence,  observing  that  the  evidence  as  to  the  hand- 
writing upon  the  envelope  was  shown  to  be  appellant's,  by  the 
same  evidence  that  was  adduced  to  show  that  the  letter  was 
in  his  handwriting.  This  letter,  as  we  have  seen,  was  ad- 
dressed to,  and  received  by.  Miss  McQuinney,  to  whom  and 
by  whom  letter  "No.  12 "  was  addressed  and  received. 

The  evidence  is  sufficient,  in  the  absence  of  something  to 
the  contrary,  to  show  that  this  letter  "No.  11,"  and  the  ad- 
dress upon  the  envelope,  are  in  appellant's  handwriting.  This 
being  established,  the  question  remains,  were  the  letter  and 
the  address  upon  the  envelope'  competent  evidence  for  any 
purpose  ?  Appellant  concedes  that  this  letter  is  lewd  and  ob- 
scene, and  argues  that,  because  it  is  so,  the  sending  of  it  was 
a  crime  under  the  statute  for  which  appellant  might  be  pun- 
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ished,  if  he  wrote  and  sent  it,  and  that^  therefore,  it  should 
not  have  been  admitted  and  read  in  evidence. 

The  rule  is,  that  the  evidence  must  be  relevant  to  the  is- 
sues in  the  ease.  And  it  is  well  settled  that  a  defendant 
ought  not  to,  and  can  not,  be  convicted  of  the  olBTence  charged 
simply  because  he  has  been  guilty  of  another  offence.  And 
hence,  evidence  of  a  distinct  and  separate  offence  is  not  ad- 
missible to  prove  that  the  defendant  committed  the  offence 
charged.  But  there  are  cases  where  evidence  of  other  like 
offences,  committed  by  the  defendant,  is  relevant  and  compe- 
tent in  the  case  on  trial.  The  admissibility  of  such  evidence 
in  such  cases  is,  in  a  sense,  an  exceptijon  to  the  general  rule. 
In  such  case,  the  evidence  is  not  to  be  excluded  simply  be- 
cause it  may  show  that  the  defendant  had  been  guilty  of 
other  offences.  It  is  said  in  Roscoe  Crim.  Ev.  90:  "The 
notion  that  it  is  in  itself  an  objection  to  the  admission  of 
evidehtfe  that  it  discloses  other  offences,  especially  where  they 
are  the  subject  of  indictment,  *  *  *  is  now  exploded.  *  *  * 
If  the  evidence  is  admissible  on  general  grounds,  it  can  not 
be  resisted  on  this  ground." 

It  will  not  be  necessary  here  to  cite  or  go  into  an  ex- 
amination of  the  many  cases  which  establish,  or  seem  to  estab- 
lish, exceptions  to  the  general  rule.  It  is  sufficient  for  the 
purposes  of  this  case,  that  there  are  two  well  settled  excep- 
tions, and  these  are  where  an  intent  or  guilty  knowledge  is 
an  element  of  the  offence  charged.  Bersch  v.  State,  13  Ind. 
434;  Robinson  v.  State,  66  Ind.  331;  Harding  v.  State,  54 
Ind.  359;  Lovell  v.  State,  M  Ipd.  18;  Doolittle  v.  State,  93 
Ind.  272 ;  Strong  v.  State,  86  Ind.  208  (44  Am.  R.  292) ; 
Koemer  v.  State,  98  Ind.  7;  see,  also,  State  v.  Marking,  95 
Ind.  464  (48  Am.  R.  733). 

Thus,  if  a  party  is  charged  with  knowingly  making,  holding 
or  passing  forged  paper,  it  is  competent  to  show  that  shortly 
before  or  shortly  after  the  event  charged,  he  had  held  or  ut- 
tered similar  forged  instruments  to  an  extent  which  makes  it 
improbable  that  he  should  have  been  ignorant  of  the  forgery. 
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McCartney  v.  State^  3  Ind.  353 ;  Wharton  Crim.  Ev.,  sections 
34,  39,  and  cases  there  cited ;  ^cUe  v.  McAllister,  24  Maine, 
139 ;  Commonwealth  v.  Steams,  10  Met.  256 ;  Wash  v.  Com- 
monwealth, 16  Grat.  530 ;  Mason  v.  State,  42  Ala.  532 ;  Heard 
V.  State,  9  Texas  Ap.  1 ;  Steele  v.  People,  45  111.  152. 

And  so  it  is  said,  that  guilty  knowledge  being  the  gist  of 
the  offence  of  receiving  stolen  goods,  receptions  about  the 
same  time  of  other  goods  of  a  similar  character  stolen  by  the 
same  person  or  persons,  connected  with  him,  may  be  put  in 
evidence  on  the  trial  of  an  alleged  receiver.  Wharton  Crim. 
Ev.,  section  44,  and  cases  there  cited ;  J^aie  v.  Ward,  49 
Conn.  429 ;  -Kilrow  v.  Commonwealth,  89  Pa.  St.  480 ;  Yar- 
borough  v.  State,  41  Ala.  405;  Devoto  v.  Commonwealth,  3 
Met.  (Ky.)  417. 

In  the  case  of  BottomJey  v.  United  States,  1  Story,  135,  that 
eminent  judge  said :  "  In  all  cases  where  the  guilt  of  the  party 
depends  upon  the  intent,  purpose,  or  design  with  which  the 
act  is  done,  or  upon  his  guilty  knowledge  thereof,  I  under- 
stand it  to  be  a  general  rule,  that  collateral  facts  may  be  ex- 
amined into,  in  which  he  bore  a  part,  for  the  purpose  of  estab- 
lishing such  guilty  intent,  design,  purpose,  or  knowledge. 
*  *  *  *  In  short,  wherever  the  intent  or  guilty  knowl- 
edge of  a  party  is  a  material  ingredient  in  the  issue  of  a  case, 
these  collateral  iacts,''  that  is,  other  acts  and  declarations  of 
a  similar  character,  ^' tending  to  establish  such  intent  or 
knowledge,  ar^  proper  evidence."  And  so  it  has  been  held, 
that  on  a  charge  of  sending  a  threatening  letter,  prior  and 
subsequent  letters  from  the  prisoner  to  the  party  threat- 
ened, may  be  shown  in  evidence  as  explanatory  of  the  mean- 
ing and  intent  of  the  particular  letter  on  which  the  prose- 
cution IS  based.  Wharton  Crim.  Ev.  (9th  ed.),  section  46 
n. ;  Rex  v.  Robinson,  2  Leach  C.  C.  869. 

As  we  have  seen,  the  charge  in  the  case  before  us  is,  that 
appellant  knowingly,  etc.,  placed  the  lewd  and  obscene  letter 
in  the  post-office.  The  statute,  in  defining  the  offence,  does 
Vol.  103.— 28 
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not  use  the  word  "knowingly,"  nor  the  word  "intentionally;'' 
but,  evidently,  in  order  to  make  out  the  offence,  it  was  neces- 
sary for  the  State  to  prove  guilty  knowledge  on  the  part  of 
appellant.  It  can  not  be  conceded  that  if  some  other  person 
had  written  the  letter,  put  it  in  an  envelope  directed  to  Miss 
McQuinney,  and  so  placed  it  with  appellant's  mail  that  he 
deposited  it  in  the  post>-office  without  notice  or  knowledge, 
he  would  have  been  guilty  of  the  offence  charged.  To  so 
hold  would  be  to  turn  an  innocent  oversight  into  a  crime. 
This  the  statute  was  not  intended  to  do.  It  is  to  punish  the 
wicked  and  guilty,  and  not  those  who  have  neither  knowl- 
edge of,  nor  intention  in,  the  act.  If,  then,  guilty  knowledge 
is  an  ingredient  of  the  offence,  it  was  necessary  to  in  some 
way  prove  that  guilty  knowledge.  It  may  be  said  that  the 
jury  would  have  the  right  to  infer  the  guilty  knowledge  from 
the  proof  of  the  act  charged.  That  is  doubtless  so,  but  that 
does  not  render  other  proof  of  that  guilty  knowledge  incom- 
petent. When  a  fact  is  to  be  proven,  the  law  requires  the 
best  evidence  attainable,  but  it  docs  not  put  a  limit  upon  the 
amount  of  proof  that  may  be  adduced.  When  we  have 
reached  the  conclusion  that  guilty  knowledge  is  necessary  to 
make  out  the  offence,  we  bring  the  case  within  the  rule  es- 
tablished by  the  above  cited  authorities.  Under  that  rule  we 
think  that  letter  "  No.  11,"  and  the  address  upon  the  envelope, 
were  competent  and  relevant  evidence,  if  not  for  the  purpose 
of  showing  that  appellant  deposited  letter  "  No.  12  "  in  the 
post-office,  for  the  purpose  of  showing,  or  tending  to  show, 
that  if  he  did  deposit  it  he  did  so  with  a  guilty  knowledge. 
Objection  was  made  below  to  the  introduction  in  evidence 
of  letter  "No.  12."  The  ground  of  the  objection  was,  that 
there  is  a  variance  between  it  apd  the  copy  set  out  m  the  in- 
formation. The  burden  of  the  letter  is  to  convince  Miss 
McQuinney  that  she  should  seek  the  opportunity,  and  have 
sexual  intercourse  with  a  man.  The  writer  pretends  to  be  a 
woman,  and  to  give  the  advice  as  such.  In  relation  to  young 
girls,  and  Miss  McQuinney  as  one  of  the  class,  and  in  rela- 
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tion  to  following  the  suggestions  in  the  letter,  and  disregard- 
ing the  counsels  of  the  mother  to  the  contrary,  there  occurs 
in  the  copy  of  the  letter  as  set  out  in  the  information  the  fol- 
lowing, between  which  and  the  letter  in  evidence,  it  is  claimed, 
there  is  a  fatal  variance,  vi«. :  Copy.  "  She  should  do  what 
nature  formed  her,  as  she  is,  for,  that  is,  to  have  intercourse," 
etc.  The  letter  in  evidence  omits  the  word  "to"  before  the 
word  "  have."  Copy.  "As  my  mother  advised  me  so  much 
to  always  avoid  such  things."  The  letter  in  evidence  has  the 
word  "had"  before  the  word  "advised."  Copy.  "  They  will 
advise  you  to  pay  no  attention  to  this,  although  they  know  it 
is  right."  The  letter  in  evidence  has  the  word  "  may  "  be- 
fore the  word  "  know."  Copy.  "  You  have  entire  control 
over  yourself."  The  letter  in  evidence  omits  the  word  "  en- 
tire "  before  the  word  "  control." 

The  most  that  can  be  said  of  the  addition  or  omission  of 
the  words  in  the  copy  is,  that  the  word  "  to  "  supplies  an 
ellipsis  in  the  letter;  the  word  "entire"  is  a  qualification  of 
the  word  "control,"  and  the  other  words  added  or  omitted 
affect  the  modes  and  tenses  of  the  verbs  with  which  they  are 
used.  The  sense  and  purport  of  the  copy  is  not  different 
from  the  letter.  There  are  some  other  instances  where  nouns 
and  verbs  are  used  in  the  singular  and  plural  number  in  the 
copy,  and  otherwise  in  the  letter,  but  these  differences  are  not 
such  as  to  affect  the  sense  and  purport. 

The  copy,  however,  as  these  differences  show,  is  not  an  ex- 
*  act  copy  of  the  letter  read  in  evidence,  and  the  question  is 
whether  this  difference  constitutes  such  a  variance  as  that  the 
judgment  must  be  overthrown  on  account  of  it.  Such  a 
variance  in  a  prosecution  for  forgery  would  be  fatal,  under  the 
strict  rules  applied  in  such  cases.  Whart.  Crim.  Ev.,  section 
114a;  Porter  v.  State,  15  Ind.  433;  Zellera  v.  State,  7  Ind. 
659 ;  Smith  v.  State,  33  Ind.  159 ;  Sharley  v.  State,  54  Ind. 
168 ;  Rooker^  v.  State,  65  Ind.  86 ;  AbboU  v.  State,  59  Ind. 
70 ;  State  v.  Pease,  74  Ind.  263. 

The  strict  rules  applied  in  criminal  pleading  and  practice, 
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are  a  part  of  our  inheritaDce  from  the  mother  country.  They 
came  to  us  from  another  age,  and  grew  up  in  a  different  state 
of  society.  Some  of  them  have  been  greatly  modified  by 
statutes  in  many  of  the  States,  and  others  have  been,  in  some 
degree,  relaxed  by  the  rulings  of  the  courts.  The  modern 
tendency,  both  in  legislation  and  judicial  determination,  is  to 
relax  the  severe  rigor  of  those  rules,  so  as  to  apply  them  to 
the  changed  order  of  things,  and  still  protect  the  liberty  of 
the  citizen  to  the  fullest  extent.  In  speaking  of  those  strict 
rules,  more  especially  as  applied  to  criminal  pleadings,  Mr. 
Wharton,  in  his  work  on  Criminal  Pleading  and  Practice,  at 
section  173,  says:  "The  great  rigor  of  the  old  English  law 
in  this  respect  was  one  of  the  consequences  of  the  barbarous 
severity  of  the  punishment  imposed.  A  more  humane  sys- 
tem of  punishment  was  followed  by  a  more  rational  system 
of  pleading." 

In  keeping  with  the  advancement  in  this  regard,  it  is  en- 
acted in  our  statutes,  that  an  indictment  or  information  is 
sufficient,  if  it  can  be  understood  therefrom :  ^^ Fourth.  That 
the  offence  charged  is  clearly  set  forth  in  plain  and  concise 
language,  without  unnecessary  repetition.  Fifth.  That  the 
offence  charged  is  stated  with  such  a  degree  of  certainty  that 
the  court  may  pronounce  judgment,  upon  a  conviction,  ac- 
cording to  the  right  of  the  case."  R.  8.  1881,  section  1755. 
And  so,  too,  it  is  provided  that  "  No  indictment  or  informa- 
tion shall  be  deemed  invalid,  nor  shall  the  same  be  set  aside  or 
quashed,  nor  shall  the  trial,  judgment,  or  other  proceeding  be 
stayed,  arrested,  or  in  any  manner  affected,  for  any  of  the 
following  defects :  *  *  *  Sixth,  For  any  surplusage  or 
repugnant  allegation,  when  there  is  sufficient  matter  alleged 
to  indicate  the  crime  and  person  charged.  *  *  *  Eighth, 
For  omitting  to  state  the  time  at  which  the  offence  was  com- 
mitted in  any  case  in  which  time  is  not  the  essence  of  the 
offence;  not  for  stating  the  time  imperfectly,  unless  time  is 
of  the  essence  of  the  offence.  *  *  *  Tenth,  For  any 
other  defect  or  imperfection  which  does  not  tend  to  the  prej- 
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udice  of  the  substantial  rights  of  the  defendant  upon  the 
merits."  R.  S.  1881,  section  1756.  And  so,  too,  it  is  pro- 
vided, that  the  rules  of  evidence  prescribed  in  civil  cases 
shall  govern  in  criminal  cases.  R.  S.  1881,  section  1796. 
And,  finally,  it  is  provided,  that  ^^  In  the  consideration  of  the 
questions  which  are  presented  upon  an  appeal,  the  Supreme 
Court  shall  not  regard  technical  errors  or  defects  or  excep- 
tions to  any  decision  or  action  of  the  court  below,  which  did 
not,  in  the  opinion  of  the  Supreme  Court,  prejudice  the  sub- 
stantial rights  of  the  defendant."  Sec.  1891,  R.  S.  1881. 
See  Myers  v.  State,  101  Ind.  379;  O'Connor  v.  State,  97 
Ind.  104;  Dukes  v.  State,  11  Ind.  557;  Stout  v.  State,  96 
Ind.  407 ;   State  v.  Sammons,  95  Ind.  22. 

The  case  before  us  is  based  upon  a  recent  statute  creating 
a  new  offence,  and  this  is  the  first  case  under  that  statute  that 
has  reached  this  court.  Keeping  in  view  the  nature  of  the 
case  and  the  spirit  of  the  criminal  code,  we  are  not  inclined 
to  extend,  and  apply  to  it,  the  strict  rules  applied  in  forgery' 
and  like  cases,  but  rather  the  liberal  rules  prescribed  by  the 
above  cited  statutes.  Here,  as  we  have  seen,  the  gravamen 
of  the  offence  is  not  the  writing  of  the  lewd  and  obscene  let- 
ter, but  the  depositing  of  it  in  the  post-office.  The  letter  in 
evidence  is,  in  sense,  meaning  and  purpose,  the  same  as  the 
copy  set  out  in  the  information.  By  its  introduction  in  evi- 
dence, appellant  could  by  no  possibility  have  been  taken  by 
surprise  or  injured.  The  ruling  of  the  court,  therefore,  in 
admitting  the  letter  in  evidence,  was  such  as  could  by  no 
possibility  prejudice  the  substantial  rights  of  appellant.  And 
whether  it  was  technically  wrong  or  not,  it  was  such  a  tech- 
nicality as  this  court  should  disregard  under  the  above  statutes. 

We  by  no  means  intend  to  hold  that  if  the  variance  had 
been  a  substantial  one,  and  thus  one  that  might  have  affected 
the  substantial  rights  of  appellant,  it  would  or  could  be 
disregarded.  Nor  are  we  to  be  understood  as  giving  our  sanc- 
tion to  a' loose  and  careless  practice  in  such  cases.  With  the 
exercise  of  reasonable  care  in  copying  instruments  into  in- 
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dictments  and  informations^  the  cases  of  variance  tliat  would 
reach  this  court  would  be  few.  That  degree  of  care  ought  to 
be  exercised.  ^ 

When  appellant  was  upon  the  witness  stand,  and  after  he 
had  denied' that  he  had  written  either  letter  "  No.  12  "  or  the 
address  upon  the  envelope,  and  had  denied  that  he  mailed  the 
letter,  or  caused  it* to  be  mailed,  thc^  prosecuting  attorney,  on 
crossrexamination,  placed  in  his  hand&  the  letters  received  by 
May  Stewart,  and  asked  him  to  examine  them,  and  state  in  ' 
whose  handwriting  they  were.  To  this  appellant  objected,  upon 
the  grounds  that  they  were  not  papers  in  the  case,  and  were 
not  referred  to  in  the  examination  in  chief;  that  a  refusal  to 
answer  might  be  to  his  prejudice  with  the  jury,  and  that  an 
answer  might  criminate  himself.  All  of  these  objections  were 
overruled  ;  he  excepted,  and,  without  further  stating  a  cause, 
refused  to  answer.  He  was  not  compelled  to  answer.  Of 
course,  if  he  had  not  become  a  witness  in  his  own  behalf,  he 
could  not  have  been  compelled  to  testify,  and  such  questions 
could  not  have  been  propounded. 

It  is  said  in  the  case  of  Commonwealth  v.  Nichols,  114  Mass. 
285  (19  Am.  R.  346) :  '•'  But  if  he  ''  (defendant)  "  puts  him- 
self on  the  stand  as  a  witness  in  his  own  behalf,  and  testifies 
that  he  did  not  commit  the  crime  imputed  to  him,  he  thereby 
waives  his  constitutional  privilege,  and  renders  himself  liable 
to  be  cross-examined  upon  all  facts  relevant  and  material  to 
that  issue,  and  can  not  refuse  to  testify  to  any  facts  wnich 
would  be  competent  evidence  in  the  case  if  proved  by 
other  witnesses."  See,  also,  cases  there  cited.  State  v.  Ober, 
52  N.  H.  459  (13  Am.  R.  88)  ;  Connors  v.  People,  50  N.  Y. 
240;  Inhabitants,  etc.,  v.  Henshaw,  101  Mass.  193  (3  Am.  R. 
333)  ;  2  Criminal  L.  Mag.,  p.  313. 

Whether  or  not  appellant  might  have  been  compelled  to 
answer  the  questions  propounded  to  him,  on  the  ground  that  it 
would  criminate  himself,  is  a  question  we  need  not  now  decide. 
However  that  may  be,  the  prosecutor  undoubtedly  had  the 
right  to  cross-examine  him  upon  all  facts  relevant  and  mate- 
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rial  to  the  issue,  and  within  the  scope  of  a  legitimate  cross- 
examination. 

When  a  party  voluntaryy  takes  the  witness  stand,  and 
makes  a 'broad  denial  of  the  offence  charged,  whether  that 
denial  be  in  general  or  specific  terms,  much  latitude  should  be 
allowed  in  the  cross-examination.  Here  appellant's  denial 
put  in  issue  all  of-  the  testimony  adduced  in  support  of  the 
State's  case.  If  his  testimony  was  true,  all  that  in  favor  of 
the  St&te  was  either  ignorantly  or  wilfully  false,  including 
that  of  May  Stewart.  The  credibility  and  weight  to  be  given 
to  her  testimony  depended  upon  the  letters  she  claimed  to 
have  received^ from  appellant.  We  think,  therefore,  that  there 
was  no  available  error  in  the  prosecuting  attorney  propound- 
ing the  question  to  appellant. 

But  one  question  remains  that  needs  to  be  referred  to.  The 
witness  Mcintosh  was  called  by  appellant  as  an  expert  wit- 
ness. Appellant  had  made  an  affidavit  for  a  change  of  venue 
in  the  case.  Mcintosh,  in  behalf  of  appellant,  was  allowed 
to  compare  the  signature  to  that  affidavit  with  letters  "  No. 
11  ''  and  "No.  12,"  and  their  envelopes,  and  to  give  his 
opinion  as  to  whether  or  not  the  handwriting  of  all  were  alike, 
or  by  the  same  person.  Upon  cross-examination,  the  prose- 
cuting attorney  placed  in  the  hands  of  the  witness  letter  "No. 
6,"  received  by  May  Stewart,  and  interrogated  him  as  to 
whether  or  hot  it  is  in  the  same  handwriting  as  "No.  12." 
As  a  means  of  testing  the  accuracy  of  the  witness  as  an  ex- 
pert, upon  cross-examination,  we  think  there  was  no  available 
<irror  here. 

We  have  given  this  case  a  patient  and  careful  examination, 
and  while  in  some  instances  the  State  went,  perhaps,  to  the 
full  limit  of  the  ruks  of  evidence,  we  are  not  satisfied  that 
any  such  error  intervened  as  would  justify  a  reversal  of  the 
judgment.     The  judgment  is,  therefore,  affirmed,  with  costs. 

Filed  Oct.  27,  1886. 
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Habeas  Cobpus. — ErroMtom  Judgment,— CritniTud  Law, — A  judgmeat  of 
conviction  by  the  circuit  court,  upon  a  plea  of  guilty,  of  murder  in  the 
first  degree,  and  the  fixing  of  punishment,  without  the  intervention  of 
a  jury,  are  erroneous,  but  not  void,  and  can  not  be  attacked  collaterally 
on  habeas  corpus.    Section  1119,  K.  S.  18bl. 

Cbiminal  Law. — Punishment  of  One  Guilty  of  Munlcr  in  First  Degree  Musi  be 
Fixed  by  Jury, — Supreme  Court, — Appeal, — Practice. — In  cases  of  murder  in 

■ 

the  first  degree,  if  the  court  fixes  the  punishment  without  the  intervention 
of  a  jury,  it  is  erroneous,  but  even  when  the  error  is  presented  on  ap- 
peal, the  Supreme  Court  can  only  reverse  the  judgment,  and  remand 
the  cause  with  instructions  to  submit  the  question  of  punishment  to  the 
discretion  of  a  jury. 

From  the  Judge  of  the  Clark  Circuit  Court. 

Cr.  H.  Voigt  and  M.  Z.  Stannardy  for  appellant. 
F.  T,  Hord,  Attorney  General,  F.  B.  Burke,  Prosecuting^ 
Attorney,  and  W.  B.  Hord,  for  appellee, 

HowK,  J.— On  the  12th  day  of  September,  1885,  Eli  Low- 
ery presented  to  the  Honorable  Charles  P.  Ferguson,  judge 
of  the  Clark  Circuit  Court,  in  vacation,  his  verified  petition 
or  application  for  the  issue  of  a  writ  of  habeas  corpus.  In 
such  application  Lowery  alleged  that  he  was  restrained  of  his 
liberty  and  illegally  confined  in  the  Indiana  State  Prison 
South  by  the  appellee,  Howard,  who  was  the  warden  of  such 
prison.  Upon  the  presentation  of  Lowery 's  application  to 
him,  in  the  vacation  of  his  court,  Judge  Ferguson  made  the 
following  order : 

"After  duly  considering  such  petition  and  application,  it 
appearing  upon  the  face  thereof  that  Eli  Lowery  is  in  the 
custody  of  Andrew  J.  Howard,  as  warden  of  the  Indiana  State 
Prison  South,  by  virtue  of  the  final  judgment  of  a  court  of 
competent  jurisdiction,  I  do  not  think,  under  section  1119,  R. 
S.  1881, 1  have  any  power  to  inquire  into  the  legality  of  such 
judgment.  In  my  opinion,  the  facts  stated  in  the  petition  do 
not  make  9,  prima  facie  case  in  favor  of  the  petitioner,  so  a» 
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to  authorize  the  issuing  of  a  writ  of  habeas  corpus  as  prayed 
for.  Therefore,  I  now  order  that  the  petitioner's  application 
for  a  writ  of  habeas  corpus  be  and  the  same  is  refused." 

Lowery  excepted  to  this  order  of  the  judge,  and  has  ap- 
pealed therefrom  to  this  court,  and  has  here  assigned  such 
order  as  error. 

Lowery  made  a  complete  record  of  his  conviction  of  murder 
in  the  first  degree,  and  of  his  sentence  to  the  Indiana  State 
Prison  South  for  and  during  his  natural  life,  a  part  of  his  pe- 
tition or  application  for  the  issue  of  a  writ  of  habeas  corpus. 
It  appeared  from  this  record  that  at  the  June  term,.  187 6,  of 
the  Orange  Circuit  Court,  in  this  State,  an  indictment  was 
duly  found  and  returned  into  open  court,  charging  Lowery, 
and  four  other  named  persons,  with  the  commission  of  the 
crime  of  murder  in  the  first  degree,  in  Orange  county;  that 
afterwards,  at  the  same  term  of  such  Orange  Circuit  Court, 
Eli  Lowery  appeared  in  person,  in  open  court,  and,  having 
been  arraigned  on  such  indictment,  for  plea  thereto  said  that 
he  was  guilty  as  therein  charged ;  that  thereupon,  on  the  same 
day,  and  at  the  same  term,  the  Orange  Circuit  Court,  being 
sufficiently  advised,  found  that  Eli  Lowery  was  guilty  of 
murder  in  the  first  degree ;  and  that  the  Orange  Circuit  Court 
then  and  there  adjudged  that  Eli  Lowery  was  guilty,  as  charged 
in  the  indictment,  of  murder  in  the  first  degree,  and  assessed 
his  punishment  at  imprisonment  in  the  State's  prison  at  Jef- 
fersonville,  Indiana,  for  and  during  his  natural  life. 

After  setting  out  this  record  in  his  petition  or  application, 
Eli  Lowery  alleged  that  the  action  of  the  Orange  Circuit 
Court,  in  finding  him  guilty  and  assessing  his  punishment  as 
aforesaid  without  the  intervention  of  a  jury,  and  all  subse- 
quent proceedings  in  such  cause,  were  erroneous,  illegal  and 
void,  as  he  was  thereby  deprived  of  his  constitutional  right 
to  a  trial  by  a  jury ;  and  that  his  restraint  and  confinement 
in  such  prison  were  illegal. 

In  section  1119,  R.  S.  1881,  it  is  provided  as  follows  :  "  No 
court  or  judge  shall  inquire  into  the  legality  of  any  judgment 
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or  process  whereby  the  party  is  in  his  custody,  or  discharge 
him  when  the  term  of  commitment  has  not  expired,  in  either 
of  the  cases  following :  *****  g^o'^^  Upon  any  pro- 
cess issued  on  any  final  judgment  of  a  court  of  competent 
jurisdiction." 

We  need  not  argue  for  the  purpose  of  showing  that  the 
Orange  Circuit  Court  was  "a  court  of  competent  jurisdic- 
tion." It  had  exclusive  original  jurisdiction  of  the  crime 
charged  against  Eli  Lowery,  and  of  his  person  upon  that 
charge.  The  proceedings  and  judgment  of  the  Orange  Cir- 
cuit Court  against  Eli  Lowery,  af^r  he  had  interposed  his 
plea  of  guilty,  were  not  void,  therefore,  but  were  merely  er- 
roneous. 

In  Church  on  Habeas  Corpus,  section  372,  it  is  said  :  "  The 
writ  of  habeas  corpus  can  not  be  used  as  a  writ  of  error. 
Mere  error  in  the  judgment  or  proceedings,  under  and  by 
virtue  of  which  a  party  is  imprisoned,  constitutes  no  ground 
for  the  issuance  of  the  writ,  and  it  is  well  settled  by  both 
the  State  and  Federal  courts  that  a  judgment  or  sentence  can 
not  be  assailed  on  habeas  corpus,  if  it  is  merely  erroneous,  the 
court  having  given  a  wrong  judgment  when  it  had  jurisdic- 
tion of  the  person  and  subject-matter.  Thus,  where  one  was 
convicted  of  assault  with  intent  to  kill,  and  was  sentenced  to 
confinement  in  the  penitentiary  at  hard  labor,  when  such  an 
offence  was  not  punishable  by  confinement  in  the  penitentiary, 
it  was  simply  an  error  not  relievable  on  habeas  corpus,  and 
the  remedy  was  appeal."  Ex  Parte  Siebold,  100  U.  S.  371  ; 
People,  ex  rel,  v.  Liscomb,  60  N.  Y.  559  (19  Am.  R.  211)  ; 
Ex  Parte  Bond,  30  Am.  R.  20.  In  this  court  it  has  been 
uniformly  held  that  a  judgment,  however  erroneous  it  may 
be,  unless  it  be  absolutely  void,  can  not  be  assailed  in  a  col- 
lateral suit  or  proceeding  by  a  party  to  such  judgment. 
Reid  V.  Mitchell,  93  Ind.  469;  Dowdl  v.  Lahr,  97  Ind.  146; 
Rogers  v.  Beauchamp,  102  Ind.  33. 

In  Ex  Parte  Watkins,  3  Pet.  193,  which  was  a  petition  for 
the  writ  of  habeas  corpus.  Chief  Justice  Mabshall  said : 
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« 

^'An  imprisonment  under  a  judgment  can  not  be  unlawful^ 
unless  that  judgment  be  an  absolute  nullity;  and  it  is  not  a 
nullity^  if  the  court  has  general  jurisdiction  of  the  subject^ 
although  it  should  be  erroneous." 

The  Orange  Circuit  Court  had,  as  we  have  seen,  jurisdic- 
tion of  the  subject-matter  and  of  the  person  of  Lowery 
when  it  rendered  the  judgment  against  him,  under  which  he 
is  imprisoned.  That  court  erred,  we  think,  when  Lowery 
interposed  his  plea  of  guilty,  in  not  calling  a  jury  to  say,  in 
their  discretion,  whether  he  should  suffer  the  penalty  of  death 
or  be  imprisoned  during  life;  but  that  error  of  the  court 
did  not  render  its  judgment  void.  Therefore,  the  judgment 
can  not  be  assailed  collaterally  on  habeas  corpus.  State, 
ex  rel,,  v.  Murdocky  86  Ind.  124. 

Lowery's  counsel  rely  for  the  reversal  of  Judge  Ferguson's 
order  upon  the  recent  decision  of  this  court  in  Wartner  v. 
State,  102  Ind.  61.  That  was  a  direct  appeal  from  the  judg- 
ment of  conviction,  affixing  the  death  penalty,  and  can  have 
but  little  application  to  a  case  of  collateral  attack.  In  the 
case  cited  the  court  said :  "After  the  appellant's  plea  of  guilty, 
the  proceedings  and  judgment  of  the  court  are  erroneous,  and 
errors  of  so  grave  a  character  that  he  has  the  right  to  insist 
upon  them  here  as  affording  substantial  grounds  for  the  re- 
versal of  the  judgment."  For  these  errors  it  was  there  held 
upon  appeal  that  the  judgment  must  be  reversed  and  set 
aside. 

For  more  than  thirty  years  the  law  of  this  State  has  pro- 
vided that  one  who  is  found  guilty  of  murder  in  the  first  de- 
gree shall  either  suffer  the  extreme  penalty  of  death,  or  be 
imprisoned  in  the  State's  prison  during  life,  in  the  discretion 
of  the  jury  trying  the  cause.  In  all  those  years  no  such  dis- 
cretion has  ever  been  given  to  the  trial  court,  if  such  a  thing 
were  possible  under  our  present  Constitution.  It  was  error, 
therefore,  in  the  Orange  Circuit  Court  to  exercise  the  discre- 
tion which  our  law  confers  upon  the  jury,  and  not  upon  the 
court,  and  to  assess  Lowery's  punishment  at  imprisonment  in 
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the  State's  prison  during  his  natural  life.  But  it  is  difficult 
to  see  upon  what  ground  Lowery  could  claim^  if  he  values 
his  natural  life,  that  he  was  in  any  wise  harmed  by  the  ei^ 
roneous  action  of  the  Orange  Circuit  Court,  of  which  he 
complains.  Upon  his  plea  of  guilty  the  law  required  that 
he  should  suffer  one  or  the  other  of  two  punishments,  and  of 
these  two  the  court  assessed  against  him  what  is  generally  con- 
sidered as  the  milder  punishment.  Even  if  his  case  were  be* 
fore  us  upon  an  appeal  from  the  judgment  of  the  Orange  Cir- 
cuit Court,  we  could  do  no  more  (if  we  did  so  much)  than  to 
reverse  the  judgment  and  remand  the  cause,  with  instructions 
to  submit  the  question  of  his  punishment,  upon  his  plea  of 
guilty,  to  the  discretion  of  a  jury. 

The  order  of  the  judge,  in  vacation,  is  affirmed,  with  costs. 

Filed  Oct  30, 1886. 
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McGee  v.  The  State,  ex  rel.  Axtell. 

Office  and  Officer. — Mandate  to  Compel  Predeeesaor  to  Surrender  Records. 
—  EUffUnlity.— Pleading.— M&ndBimvi8  w  the  proper  remedy  to  compel  a 
retiring  officer  to  turn  over  to  his  successor  the  records  and  furniture 
pertaining  to  the  office,  and  it  is  not  necessary  to  allege  in  the  applica. 
tion  that  such,  successor  is  eligible  to  the  office,  as  is  the  case  in  9110 
wtrranto  to  try  title. 

SAMiR.--Resifrnati(m,--AecepUmee.-'Titie  to  Otffoe.— Where,  without  notice  of 
the  withdrawal  of  a  resignation  previously  made,  the  time  arrives  for  it 
to  take  effect,  and  a  successor  to  the  incumbent  is  duly  appointed,  no 
formal  acceptance  of  such  resignation  is  necessary  to  deprive  such  in- 
cumbent of  title  to  the  office. 

Same.— JR«.7ufanfy  of  App(nntment.--Refiual  to  Surrender  Records,— One  can 
not  contest  the  regularity  of  the  appointment  of  a  successor,  who  has 
become  invested  with  an  apparent  title,  by  refusing  to  surrender  the 
records  of  the  office. 

Same. — County  Superintendent. — Appointment  of. — Without  regard  to  whether 
the  votes  of  a  majority  of  all  the  school  trustees  are  necessaiy  to  the 
valid  appointment  of  a  county  superintendent  of  schools,  where  such 
trustees  recognize  the  appointment  as  valid  and  the  appointee  qualifies 
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and  enters  upon  the  duties  of  the  office  with  the  acquiescence  of  all 
others,  the  latter  may  compel  his  predecessor  hj  mandamus  to  deliver 
to  him  the  records  of  the  office. 
SuPBEME  CouBT. — HwrmUaa  Error, — Practice, — A   harmless  error  is   not 
available  for  the  reversal  of  the  judgment. 

From  the  Monroe  Circuit  Court. 

J,  R.  East  and  W.  H.  East,  for  appellant. 
H.  O.  Duncan,  for  appellee. 

Mitchell,  C.  J. — Axtell  applied  to  the  circuit  court  of 
Monroe  county  for  a  mandate  to  compel  McGee  to  deliver  to 
him  the  books^  papers  and  furniture  pertaining  to  the  office 
of  county  superintendent  of  schools. 

It  was  stated  in  the  application  that  McGee  had  been  duly 
elected  to  the  office  of  county  superintendent,  in  June^  1883, 
and  that  after  continuing  therein  until  November  2l8t,  1884, 
he  tendered  his  resignation  to  take  effect  on  the  ensuing  26th 
day  of  November ;  that  the  school  trustees,  having  been  duly 
assembled  on  that  day,  appointed  the  relator  to  fill  the  unex- 
pired term  of  McGee,  and  that  he  qualified  and  entered  upon 
the  discharge  of  the  duties  of  the  office. 

He  averred  a  demand  upon  his  predecessor,  and  a  refusal 
to  deliver  the  books,  papers  and  furniture  pertaining  to  the 
office,  and  that  his  duties  could  not  be  performed  efficiently 
without  such  records  and  furniture.  The  application  was 
duly  verified. 

An  alternative  writ  was  ordered,  and,  on  the  day  following, 
after  filing  a  motion  to  quash  the  writ  and  a  demurrer  to  the 
application,  both  of  which  the  court  overruled,  the  defend- 
ant filed  an  answer  in  three  paragraphs.  Waiving  the  points 
of  practice,  some  of  which  we  think  are  well  taken  by  the 
appellee,  we  proceed  to  examine  the  case  upon  its  merits. 

It  is  contended  by  the  appellant  that  because  the  applica- 
tion or  petition  did  not  allege  that  Axtell  was  a  citizen  of 
Monroe  county,  and  otherwise  eligible  to  the  office  of  county 
superintendent,  the  demurrer  to  it  should  have  been  sustained. 

The  learned  counsel  liken  this  to  a  proceeding  to  try  the 
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title  to  an  office,  and  his  attack  upon  the  complaint,  as  also 
his  defence,  is  predicated  upon  this  theory. 

This  is  radically  and  fundamentally  wrong.  Where  one, 
claiming  title  to  an  office,  institutes  proceedings  by  informa- 
tion, in  the  nature  of  a  quo  warranto,  to  oust  an  incumbent 
and  gain  admission  himself,  he  must  aver  and  prove  his  eligi- 
bility. State,  ex  rel.,  v.  Bieler,  87  Ind.  320;  State,  ex  rd.,  v. 
Kilroy,  86  Ind.  118;  Weir  v.  State,  ex  rel,  96  Ind.  311. 
*  Proceedings  in  quo  warranto  may  be  resorted  to,  and  are 
aptly  designed  for  the  purpose  of  trying  title  to,  and,  in  cases 
of  dispute,  obtaining  possession  of  an  office,  and  because  an 
adequate  remedy  is  thus  afforded,  mandamus  does  not  lie  for 
the  purpose  of  gaining  possession  or  settling  such  title* 
High  Ex.  Leg.  Rem.,  section  49,  et  passim. 

The  application  in  this  case  does  not  proceed  upon  the 
theory  that  there  is  an  existing  dispute  about  the  title  to  or 
possession  of  the  office.  It  avers  that  the  appellant  resigned, 
and  that  the  appellee  was  duly  appointed  and  qualified  in  his 
stead  to  fill  his  unexpired  te^m,  and  that  he  entered  upon  the 
duties  of  the  office.  This  presents  no  question  of  conflicting 
claims.  The  question  presented  relates  to  the  refusal  of  the 
appellant  to  turn  over  the  proper  records  to  his  successor, 
the  demurrer  in  effect  admitting  that  the  appellee  is  his  suc- 
cessor, and  that  the  appellant's  right  is  at  an  end.  Admit- 
ting that  he  had  resigned,  and  that  the  appellee  was  duly 
appointed  as  his  successor,  there  was  but  one  thing  more  re- 
quired of  the  appellant,  and  that  was,  to  turn  over  to  him 
the  records  and  furniture  pertaining  to  the  office.  Failing  to 
do  this,  mandamus  was  the  appropriate  remedy.  Johnson  v. 
Smith,  64  Ind.  275. 

After  the  demurrer  was  overruled,  the  appellant  answered 
by  a  general  denial,  and  by  two  special  answers.  The  first 
special  answer  admits  the  resignation,  but  says  that  at  the 
ensuing  meeting  of  the  board  of  school  trustees,  a  motion 
was  made  by  one  of  the  members  of  the  board  to  accept  the 
resignation,  and  upon  such  motion  six  of  the  twelve  mem- 
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bers  composing  sach  board  voted  in  favor  of,  and  six  against 
accepting  it,  and  that  thereupon  the  motion  to  accept  was 
withdrawn.  The  answer  concludes  with  an  averment  that 
the  defendant  "  now  withdraws  his  offer  to  resign  said  office.'^ 
This  answer,  by  failing  to  deny,  admits  that  the  appellee  was 
duly  appointed  as  his  successor.  The  offer  to  the  court  to 
withdraw  the  resignation  was  ineffectual.  The  plaintiff^s 
rights  could  not  be  defeated  or  in  any  wise  affected  in  that 
manner.  The  time  having  arrived  at  which  the  resignation 
duly  tendered  was  to  take  effect,  no  withdrawal  liaving  mean- 
while occurred,  and  the  school  trustees  having  met  and  ap- 
pointed a  successor,  no  formal  acceptance  of  the  appellant's 
resignation  was  necessary. 

By  the  appointment  of  a  successor,  the  school  trustees  rec- 
ognized the  fact  that  a  vacancy  had  occurred.  State,  ex  reL, 
V.  Hau88,  43  Ind.  105  (13  Am.  R.  384). 

The  right  of  the  appellant  was  at  an  end  when  the  school 
trustees  proceeded,  without  notice  of  a  withdrawal  of  the 
resignation,  to  treat  the  office  as  vacant. 

The  next  special  answer  assails  the  regularity  of  the  ap- 
pellee's appointment.  This  answer,  by  failing  to  deny,  also 
admits  that  at  the  time  the  alleged  appointment  was  made, 
the  appellant  had  resigned.  The  appellant  [having  resigned, 
and  the  appellee  having  been  appointed  and  qualified,  and 
having  become  thereby  invested  with  an  apparent  title  to  the 
office,  it  was  not  competent  for  the  appellant  to  contest  the 
regularity  of  his  appointment  by  refusing  to  surrender  the 
records.     Huntington  v.  Smith,  25  Ind.  486. 

His  right  to  control  the  records  and  furniture  was  at  an  end 
when  his  resignation  became  effectual,  and  this  took  place 
when  his  successor  was  appointed  by  the  body  in  which  the 
appointing  power  was  lodged.  When  it  was  certified  by  the 
proper  authority  that  this  body  had  appointed  the  appellee, 
and  that  in  pursuance  of  such  appointment  he  had  qualified, 
there  remained  nothing  more  for  the  appellant  to  do  except 
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to  surrender  the  muniments  of  the  office.  Parmater  v.  StaJUf 
ex  rel,  102  Ind.  90. 

This  being  so,  we  need  not  decide  whether  it  was  requisite 
to  a  valid  appointment  that  the  appellee  should  have  received 
the  votes  of  a  majority  of  all  the  school  trustees,  or  whether 
the  votes  of  a  plurality  constituted  a  valid  api)ointment.  His 
appointment  having  been  declared  and  certified  to  him,  and 
the  appointing  body  having  recognized  it  as  valid,  and  hav- 
ing qualified  and  entered  upon  the  discharge  of  the  duties  of 
the  office,  with  the  acquiescence  of  all  others,  he  had  a  right 
to  compel,  by  the  authority  invoked,  the  delivery  to  him  of 
the  records. 

There  was  no  error  in  sustaining  the  demurrer  and  excep- 
tions, as  they  are  denominated  in  this  record,  to  the  special 
answers. 

The  record  shows  that  the  exceptions  to  the  answers  em- 
braced, with  the  others,  the  general  denial.  The  exception 
to  it  was  sustained  with  the  others. 

These  exceptions  were  made  to  the  answers  because,  it  was 
averred,  they  did  not  state  facts  sufficient  to  constitute  a  re- 
turn to  the  alternative  writ. 

The  objection  which  was  specifically  alleged  against  the 
general  denial  was,  that  it  was  not  verified. 

Demurrers  were  also  filed  to  the  special  answers,  and  their 
sufficiency  was  thus  brought  in  question,  as  well  as  by  the 
exceptions  filed.  The  ground  of  demurrer  assigned  was,  that 
neither  of  them  stated  facts  sufficient  to  constitute  a  defence 
to  the  complaint. 

It  is  apparent  that  the  answers  were,  therefore,  treated  in 
the  double  capacity  of  a  return  to  the  writ  and  as  answers  to 
the  complaint,  treating  the  application  for  the  writ  as  the  com- 
plaint. Thus  treated,  the  general  denial  not  verified  was  held 
insufficient  as  a  return  to  the  writ,  and  sufficient  as  an  answer 
to  the  complaint. 

We  are  aware  of  no  precedent,  nor  has  our  attention  been 
called  to  any,  which  justifies  the  practice  pursued  in  this  case. 
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The  court  seems  to  have  regarded  the  answers  as  remaining 
in  the  record  as  answers  to  the  complaint,  notwithstanding  the 
exceptions  which  had  been  taken  and  sustained  to  them  as  a 
return  to  the  writ. 

After  sustaining  the  exceptions  to  the  whole  answer  as  a 
return  to  the  writ,  including  that  taken  to  the  general,  denial, 
the  court  then  sustained  a  demurrer  to  the  special  answers,  on 
the  ground  that  they  were  not  sufficient  to  constitute  a  de- 
fence to  the  complaint.  This  left  the  general  denial  appar- 
ently in  the  record  as  an  answer  to  the  complaint.  Notwith- 
standing this,  the  record  then  recites  that,  for  want  of  an 
answer  and  return  to  the  writ,  the  court  ordered  a  peremptory 
writ  to  issue,  and  gave  judgment  accordingly. 

Assuming  that  the  general  denial  remained  as  an  answer  to 
the  complaint,  this  was  error,  but  no  exception  was  reserved 
to  the  action  of  the  court  at  this  point,  nor  was  there  any  mo- 
tion to  submit  the  case  for  trial  on  the  issue  thus  made.  If 
it  is  assumed  that  the  court  committed  error  in  sustaining  an 
exception  to  the  general  denial  as  a  return  to  the  writ,  it  was 
at  the  most  a  harmless  error  if  it  remained  as  an  answer  to 
the  complaint,  and  while  we  do  not  approve  of  the  apparently 
anomalous  practice  which  was  pursued,  as  substantially  a 
right  result  was  reached,  we  can  not  for  that  reason  reverse 
the  case. 

Judgment  affirmed,  with  costs. 

FUed  Nov.  3, 1885. 
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Same. — Discrdionary  Pijwers. — While  corporate  officers  may  be  enjoined 
from  wasting  corporate  funds,  they  can  not  be  enjoined  from  exercising 
a  discretionary  power  as  to  the  time,  manner  and  plan  of  building 
structures  for  corporate  purposes. 

Trusts. — Power  to  Leone  TruA  Property. — Trustees  possess  general  power  to 
lease  trust  property,  if  the  lease  does  not  exceed  the  quantity  of  estate 
vested  in  them  as  trustees,  and  is  a  reasonable  one. 

Same. — Devise  to  Chai-ituble  Uses, — Perpetuities.- -A.  devise  for  a  charitable 
purpose  is  in  its  nature  perpetual,  and  docs  not  come  within  the  pro- 
visions of  the  statute  against  perpetuities,  section  2962,  B.  S.  1881. 

Same. — Perpetual  TjeoMS. — Municipal  Corporation. — Order  of  Court. —  Want  of 
Povxr. — Wliere  trustees  of  real  estate  devised  in  trust  for  a  charitable 
use  executed  perpetual  leases  of  such  real  estate  to  a  municipal  cor- 
poration for  corporate  purposes,  sucli  leases  are  not  void  because  of 
the  want  of  power  in  the  trustees  to  execute  them,  nor  are  they  void  fur 
the  reason  that  the  leases  were  not  ordered  or  confirmed  by  the  proper 
court. 

Same. — Action  to  Set  Aside  Leases. — It  is  the  general  rule  that  trustees  of 
land  devised  to  a  charitable  use  should  only  lease  for  years,  unless  or- 
dered by  the  proper  court  to  lease  for  a  longer  term ;  but  leases  for  lives 
or  long  periods,  though  executed  without  the  sanction  of  the  court  hav- 
ing the  control  of  the  trust,  will  not  be  set  aside  in  a  collateral  attack 
or  at  the  suit  of  a  stranger,  unless  they  are  so  clearly  unreasonable  or 
detrimental  to  the  beneficiaries  that  a  court  will  not  allow  the  leases  to 
stand. 

Same. — Equity, — RigJds  of  Lessee. — Equity  will  protect  the  rights  of  lessees 
who,  acting  under  perpetual  leases  of  real  estate  devised  to  charitable 
uses,  have  in  good  faith  made  permanent  improvements,  where  sucli 
leases  are  set  aside  on  the  application  of  the  proper  parties. 

From  the  Wayne  Circuit  Court. 

W.  D.  Foulke,  J.  L.  Rupe  and  /.  H.  Kibbejf,  for  appellant. 

Elliott,  J. — The  appellee  sues  as  a  taxpayer  and  citizen 
of  the  city  of  Richmond,  and  asks  that  the  city  oflScers  be 
enjoined  from  erecting  buildings  on  land  which  it  claims  to 
have  acquired  by  a  lease.  The  theory  upon  which  the  com- 
plaint proceeds  is,  that  the  city  can  acquire  no  rights  in  the 
land  on  which  its  officers  propose  to  erect  the  buildings.  The 
nature  of  the  claim  of  those  from  whom  the  title  to  the  land 
is  devised  is  set  forth,  and  from  the  allegations  of  the  com- 
plaint upon  this  subject  we  gather  these  facts :  Ithamar  War- 
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ner  owned  the  land  in  1835,  and  in  that  year  died  testate; 
in  his  will  he  devised  the  land  in  controversy  to  his  sister, 
Sarah  Warner,  during  her  life,  and  remainder  in  trust  for 
the  education  of  the  children  of  the  town  of  Richmond.  In 
a  suit,  wherein  James  R.  Mendenhall,  James  Elder  and  Joel 
Vaile,  school  trustees,  were  plaintiffs,  and  the  city  of  Rich- 
mond was  defendant,  the  Wayne  Circuit  Court,  in  the  year 
1853,  appointed  the  school  trustees  Elder,  Vaile  and  Men- 
denhall trustees  under  the  will,  and  ordered  that  the  trust 
should  vest  in  their  successors  in  office.  The  city  appealed 
to  the  Supreme  Court  where  the  judgment  of  the  circuit  court 
was  affirmed.  After  the  rendition  of  this  judgment,  the  only 
claim  of  the  city  was  founded  upon  leases  executed  by  the 
school  trustees.  The  invalidity  of  these  leases  is  thus  aver- 
red :  "And  said  plaintiff  says  that  the  parties  who  executed 
the  several  so-called  perpetual  leases,  under  which  alone  all 
claim  of  said  city  to  the  title  or  possession  of  lot  28,  or  any 
part  thereof,  is  derived,  had  no  power  or  authority  to  exe- 
cute the  said  leases  or  either  of  them,  and  they  were  never 
authorized  or  directed  by  the  court  having  jurisdiction  of  the 
trust  to  execute  said  leases,  nor  were  the  said  leases  ever  re- 
ported to,  or  ratified  or  confirmed  by  the  court,  and  said  in- 
struments and  each  of  them  are  wholly  null  and  void." 

A  taxpayer  of  a  municipal  corporation  may  maintain  an 
action  to  enjoin  the  unauthorized  expenditure  of  corporate 
funds  by  the  officers  of  the  municipality.  This  case,  so  far 
as  concerns  the  right  of  a  taxpayer  to  sue,  falls  within  this 
general  principle,  for  we  regard  it  as  clear  that  corporate 
officers  may  be  enjoined  from  making  an  investment  that 
will  surely  result  in  loss  to  the  corporation. 

While  corporate  officers  may  be  enjoined  from  wasting  the 
funds  of  the  corporation  by  an  investment  that  will  result  in 
a  loss  of  the  money  invested,  they  can  not  be  enjoined  from 
exercising  a  discretionary  power  as  to  the  time,  manner  and 
place  of  building  structures  for  corporate  purposes.  Whether 
this  suit  can  be  maintained  depends  upon  the  effect  to  be 
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given  the  complaiut.  If  it  shows  no  more  than  the  exercise 
of  a  discretionary  power,  the  suit  can  not  be  maintained ;  if 
it  shows  that  the  officers  are  about  to  make  an  investment 
that  will  result  in  the  loss  of  the  money  invested,  the  suit  is 
well  brought. 

If  the  person  from  whom  the  city  claims  title  could  con- 
vey none,  then  it  is  manifest  that  the  city  officers  should  not 
be  allowed  to  waste  the  corporate  funds  by  investing  it  in 
the  property.  The  pivotal  question,  therefore,  in  the  case  is, 
can  the  city  acquire  title  to  the  leased  property  ? 

The  school  trustees,  by  whom  the  leases  were  executed, 
were  trustees  under  the  will  of  Ithamar  Warner.  This  was 
conclusively  settled  by  the  judgment  pronounced  in  1853,  and 
affirmed  by  this  court  in  the  succeeding  year.  Gommon  Cbwn- 
cilf  etc.,  v.  State,  ex  rel.y  5  Ind.  334. 

Trustees  have  a  general  power  to  lease  lands,  but  the  lease 
must  be  a  reasonable  one.  Perry  Trusts,  section  484.  An 
English  author  says :  "  Where  the  length  of  the  term  to  be 
granted  is  not  defined  by  the  power,  the  trustee  must  be 
guided  by  the  consideration  of  what  is  most  beneficial  to  the 
trust  estate."  Hill  Trustees,  482.  Mr.  Taylor  says :  "  Trus- 
tees of  land,  being  the  owners  of  the  legal  estate,  may  grant 
leases  which  can  not  be  impeached,  so  long  as  they  are  justi- 
fied, by  the  quantity  of  the  estate  they  possess."  Taylor 
Landlord  and  Tenant,  section  130. 

It  appears  from  these  authorities  that  the  law  is,  that  trus- 
tees possess  general  power  to  lease  trust  property,  and  as  they 
do  possess  this  power,  their  leases,  if  executed  according  to 
law,  are  valid  unless  they  exceed  the  quantity  of  the  estate 
vested  in  the  trustees,  or  the  leasee  are  unreasonable.  The 
leases  described  in  the  complaint  do  not  exceed  the  quantity 
of  the  estate  vested  in  the  trustees.  The  trustees  succeed  in 
a  perpetual  line,  and  their  duties  are  to  make  the  trust  estate 
yield  the  greatest  revenue,  and  there  is  nothing  in  the  com- 
plaint showing  that  they  have  not  adopted  a  course  that  will 
produce  this  result.  The  presumption  is  that  they  have  faith- 


MAY  TERM,  1885.  453 


The  City  of  Richmond  v.  Davis. 


fully  discharged  their  daties,  and  he  who  would  build  a  right 
upon  a  breach  of  duty  must  aver  facts  countervailing  this  pre- 
sumption. 

The  leases  under  which  the  city  of  Richmond  derives  title 
are  not  void  because  of  the  want  of  power  of  the  trustees  to 
execute  them,  nor  are  they  void  for  the  reason  that  they  wore 
neither  ordered  nor  confirmed  by  the  court.  It  would  have 
been  better  to  have  obtained  the  order  of  the  court  having 
control  of  the  trust  to  execute  them,  but  the  failure  to  obtain 
this  order  does  not  render  them  void.  An  English  author 
says :  "As  a  general  rule,  trustees  of  charities  should  never 
alienate  the  trust  estate  without  the  sanction  of  the  court.  It 
does  not  necessarily  follow,  that  such  an  alienation  will  be 
treated  per  se  as  a  breach  of  trust."     Hill  Trustees,  463. 

We  are  without  a  brief  from  the  appellee,  and  we  can  not 
definitely  ascertain  upon  what  ground  the  court  held  the  com- 
plaint good.  Our  conjecture,  however,  is  that  it  was  for  the 
reason  that  the  leases  executed  to  the  parties  from  whom  the 
title  of  the  city  was  derived  were  void,  as  contravening  the 
statute  against  perpetuities.  That  statute  provides  that  "  The 
absolute  power  of  aliening  lands  shall  not  be  suspended  by 
any  limitation  or  condition  whatever,  contained  in  any  grant, 
conveyance,  or  devise,  for  a  longer  period  of  time  than  dur- 
ing the  existence  of  a  life,  or  any  number  of  lives  in  being 
at  the  creation  of  the  estate."  R.  S.  1881,  section  2962.  It 
is  very  doubtful  whether  this  statute  applies,  in  any  case,  to 
leases,  for  its  language  implies  that  it  was  intended  to  operate 
only  upon  the  fee,  and  it  is  difficult  to  perceive  any  reason 
for  extending  its  terms  to  leases  or  mortgages.  The  language 
employed,  taken  in  its  ordinary  signification,  seems  applica- 
ble only  to  cases  where  there  is  an  attempt  to  tie  up  the  fee 
and  circumscribe  the  power  of  alienating  the  land.  In  leas- 
ing land,  no  obstacle  to  the  alienation  of  the  fee  is  created. 
The  fee  is  not  tied  up,  nor  is  the  circulation  of  that  estate 
interdicted.  There  is,  indeed,  no  restriction  upon  the  power 
of  the  owner  of  the  fee  to  alienate  that  estate,  for  he  may 
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convey  at  pleasure,  subject  only  to  the  rights  of  the  lessee, 
nor  is  there  any  restriction  upon  the  lessee's  rights,  for  he  may 
sublet  the  demised  land  or  assign  his  lease.  But  we  need 
not,  and  we  do  not,  decide  whether  this  statute  prohibits  the 
execution  of  a  lease  in  ordinary  cases  for  a  period  beyond  that 
prescribed  by  the  statute,  for  we  need  do  no  more  than  decide 
that  the  statute  does  not  apply  to  the  case  of  the  devise  or 
the  lease  of  land  for  a  charitable  purpose. 

There  is,  and  has  ever  been,  a  difference  between  ordinary 
devises  and  devises  made  to  a  charity.  The  difference  is  not 
an  artificial  one,  but  is  inherent  and  fundamental.  A  devise 
for  a  charitable  purpose  is  in  its  nature  perpetual  and  inal- 
ienable. An  English  author,  in  speaking  of  conveyances  to 
charitable  uses,  says :  "  This,  it  is  obvious,  is  the  character- 
istic of  alienations  to  charitable  uses :  it  is  in  the  very  nature 
of  such  dispositions,  to  withdraw  the  subject  of  them  fi*om 
every  kind  of  circulation,  since  a  contrary  course  defeats 
their  manifest  object,  viz.,  the  sustentation  of  the  charitable 
or  religious  institutions,  or  the  carrying  out  in  continuity  of 
the  benevolent  purposes  and  designs,  in  favor  of  which  they 
are  made.''     Lewis  Perpetuities,  689 ;  52  Law  Library,  438. 

In  City  of  Philadelphia  v.  Girard^s  Heir^,  45  Pa.  St,  1,  the 
court,  in  speaking  of  a  definition  of  perpetuities,  said :  "Ac- 
cording to  this  definition,  a  present  gift  to  a  charity  is  never  a 
perpetuity,  though  intended  to  be  inalienable."  In  discussing 
a  devise  very  similar  to  that  involved  here,  it  was  said  by  the 
Supreme  Court  of  the  United  States:  "McMicken's  direc- 
tion, in  section  32  of  his  will,  that  the  real  estate  devised 
should  not  be  alienated,  makes  no  perpetuity  in  the  sense 
forbidden  by  the  law,  but  only  a  perpetuity  allowed  by  law 
and  equity  in  the  cases  of  charitable  trusts."  Perin  v.  Carey y 
24  How.  465. 

It  was  said  in  Yard's  Appeal,  64  Pa.  St.  95,  that  "  It  is 
no  valid  objection  to  a  grant  or  devise  to  a  charitable  use 
that  it  creates  a  perpetuity,  or  renders  the  estate  granted  or 
devised  for  the  purpose  inalienable." 
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The  distinction  between  devises  to  charitable  uses  and  or- 
dinary devises  is  recognized  in  Detwiller  v.  HartmaUy  37  N. 
J.  Eq.  347,  where  the  English  cases  are  collected.  The  de- 
cision in  the  case  of  ComTiianCouncil,  etc,.,  v.  State,  ex  reL,  supra, 
impliedly  recognizes  this  doctrine,  although  the  question  as 
here  presented  was  not  there  directly  argued  or  decided. 

The  devise  to  the  charitable  use  suspended  the  power  of 
alienation,  but,  as  we  have  seen,  this  was  a  valid  devise.  The 
leases  executed  by  the  school  trustees  did  not  suspend  the 
power  of  aliening  the  land,  for  this  power  was  suspended  be- 
fore the  trustees  entered  upon  their  duties.  The  suspension 
of  the  power  of  alienation  is  contained  in  the  instrument 
which  creates  the  trust  and  invests  the  trustees  with  the  legal 
estate  in  the  land.  That  power,  therefore,  was  suspended, 
not  by  the  act  of  the  trustees,  but  by  the  devise  which  gave 
them  their  authority  over  the  property.  Their  leases  did  not 
tie  up  the  land  and  keep  it  from  circulation,  for  that  was 
done  by  the  devise.  The  power  of  alienation  was  effectually 
abridged  by  the  devise,  and  the  leases  executed  by  the  trus- 
tees have  not  kept  the  property  from  circulation.  The  leases 
have  not  suspended  the  power  of  alienation ;  that  was  done  by 
the  devise  long  before  the  leases  were  executed.  These  leases 
can  not,  therefore,  be  deemed  within  the  statute,  if,  indeed, 
any  leases  are,  for  the  plain  reason  that  the  power  of  aliena- 
tion was  fettered  bv  the  devise  which  created  the  trust.  It 
<»an  make  no  difference  whether  the  property  is  tied  up  in 
the  hands  of  the  trustees  or  their  lessees,  provided  the  reve- 
nues perpetually  go  to  the  charitable  use.  Whether  the  land 
is  in  the  hands  of  the  trustees  or  of  their  lessees,  can  make 
no  difference,  for,  in  either  event,  the  power  of  alienation  is 
effectually  abridged.  So  far  as  concerns  the  general  policy 
and  spirit  of  the  law  against  perpetuities,  it  can  not  make  a 
.shade  of  difference  whether  the  land  is  tied  up  in  the  hands 
of  the  trustees  or  their  lessees. 

It  is  the  general  rule  that  trustees  of  a  charitable  use  should 
only  lease  for  years,  unless  they  have  obtained  the  order  of 
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the  court  to  lease  for  a  longer  term.  But  leases  for  lives,  or 
for  long  periods,  are  not  necessarily  void  for  the  reason  that 
they  were  not  sanctioned  by  the  court  having  control  of  the 
trust.  Mr.  Hill  says,  of  the  general  rule  we  have  stated  r 
"  But  it  by  no  means  follows,  that  leases  granted  in  oppo- 
sition to  that  rule  are  necessarily  invalid  as  a  broach  of 
trust.  On  the  contrary,  such  leases  have  frequently  been 
supported  under  special  circumstances.  Thus,  where  it  has 
been  the  usual  custom  to  lease  for  lives,  or  for  years  deter- 
minable on  lives,  the  trustees  will  be  justified  in  adopting  that 
custom,  and  in  granting  leases  in  that  form.  But  in  such  cases 
it  seems  that  the  number  of  lives  in  the  grant  ought  not  to 
exceed  three.  Again,  where  the  terms  of  the  lease  are  fair 
and  reasonable,  and  for  the  benefit  of  the  charity,  the  courts 
on  being  satisfied  of  those  &cts,  has  upheld  leases  granted 
by  trustees  for  a  long  term,  such  as  eighty  years,  or  even  for 
so  long  an  absolute  term  as  amounts  in  fact  to  an  alienation^ 
as  980  or  999  years ;  and  a  lease  with  a  covenant  for  a  per- 
petual renewal  has  also  been  sustained  on  the  same  ground.'^ 
Hill  Trustees,  463. 

There  is  nothing  in  the  complaint  from  which  it  can  be  in- 
ferred that  the  disposition  made  of  the  property  was  not  the 
one  most  beneficial  to  the  charity.  We  can  not  say  from  the 
facts  pleaded  that  a  better  disposition  of  the  trust  estate  could 
have  been  made,  and  the  action  of  the  trustees  should  not  be 
virtually  set  aside  upon  such  a  complaint  as  the  present;  for, 
whatever  may  be  the  rule  where  the  beneficiaries  invoke  the 
aid  of  the  court  to  overthrow  a  lease  executed  by  the  trustees, 
here,  where  a  stranger  attacks  their  action,  the  rule  is  that  the 
complaint  must  show  that  the  action  of  the  trustees  was  so 
clearly  detrimental  to  the  beneficiaries  that  a  court  would  not 
allow  it  to  stand.  But  there  is  stronger  reason  for  requiring 
the  plaintiff,  in  a  collateral  suit  like  this,  to  show  a  plain  breach 
of  duty,  than  there  is  where  a  stranger  intervenes  to  protect 
the  trust  fund,  and  that  reason  is  this :  The  plaintiff's  right 
to  sue  depends  upon  his  showing  that  the  leases  were  so  clearly 


MAY  TERM,  1885.  457 

The  Citv  of  Richmond  v,  Davis. 

unreasonable  that  the  court  must  necessarily  annul  them. 
This  plain tiif,  it  is  important  to  keep  in  mind^  is  not  asking 
protection  for  the  trust  estate,  but^  in  the  capacity  of  a  tax- 
payer, is  seeking  to  enjoin  the  city  from  building  on  the 
leased  land.  The  theory  upon  which  he  proceeds,  and  it  is 
the  only  theory  that  lends  the  faintest  color  of  plausibility  to 
his  claim,  is,  that  the  leases  are  void,  and  if  the  city,  acting 
under  them,  builds  on  the  leased  premises,  the  money  ex- 
pended in  building  will  be  lost.  His  right  to  sue  depends  en- 
tirely upon  the  probability  of  loss  to  the  city.  If  he  does 
not  show  that  loss  will  result,  he  has  not  even  the  semblance 
of  a  right  to  maintain  the  suit. 

As  the  right  of  the  appellee  to  maintain  this  action  depends 
upon  his  showing  that  loss  will  result  to  the  municipality,  he 
can  not  succeed,  even  though  we  should  decide  that  the  leases 
were  void,  unless  he  also  shows  that  loss  will  result.  It  may 
be  conceded  that  the  leases  would  be  set  aside  upon  applica- 
tion of  the  proper  parties,  and  yet  no  loss  of  the  city's  invest- 
ment result  from  the  order  annulling  them.  This  we  affirm 
for  the  reason  that  the  court,  whenever  equity  requires  it,  will 
protect  the  rights  of  the  party  who,  acting  under  such  leases, 
has  in  good  faith  made  permanent  improvements  upon  the 
demised  land.  Attorney  General  y.  Baliol  College,  9  Mod.  407  ; 
Attorney  General  v.  Backhouse ^  17  Vesey  Ch.  283;  Second 
Unitarian  Society  v.  Woodbury,  14  Maine,  281. 

There  is  nothing  averred  in  the  complaint  which  shows  that 
the  rule  we  have  stated  should  not  apply  to  this  case. 

We  hold  the  complaint  bad,  and  for  the  reason  that  the 
court  erred  in  overruling  the  demurrer  to  that  pleading,  the 
judgment  must  be  reversed. 

Filed  Nov.  3, 1885. 


\ 
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tOS  468  Promissory  Note. — DUeharge  of  Surety, — Notice  to  Sue. — Pleading. — ^To  a 

189  B88,  complaint  on  a  promissory  note,  an  answer  by  a  surety,  alleging  that 

after  the  note  became  due  he  notified  the  plaintiff  to  institute  suit 
thereon,  but  failing  to  allege  that  the  plaintifi*  did  not  bring  suit  as  re- 
quired, and  not  averring  any  other  fact  as  a  reason  for  the  defendant's 
release  from  liability,  is  bad  on  demurrer,  an  averment  that  the  defend- 
ant was  so  released  being  a  mere  conclusion  of  law. 
Same. — Evidence. — /«i4e8.— Evidence,  incidentally  given,  but  not  applica- 
ble to  any  issue  formed  on  the  pleadings,  can  not  be  taken  into  con- 
sideration in  determining  whether  the  finding  was  right  upon  the  evi- 
dence. 
New  Trial. — Impeaching  and  OumvJative  Evidence. — As  a  general  rule,  a 
new  trial  will  not  be  granted  simply  to  let  in  newly  discovered  im- 
peaching evidence ;  nor  will  the  discovery  of  merely  cumulative  evidence 
be  sufficient  ground  for  a  new  trial. 

From  the  Monroe  Circuit  Court. 

J,  H,  Louden  and  R.  W.  3Iier8,  for  appellant. 
/.  W.  Buskirk  and  H.  C.  Duncan,  for  appellee. 

NiBLACK,  J. — Suit  by  Sallie  R.  Mathers  against  Samuel  A. 
Smith,  Solomon  Green  and  Robert  Marshall  upon  a  promis- 
sory note  for  two  hundred  dollars,  dated  October  14th,  1878, 
and  payable  five  months  after  date. 

Smith  was  not  served  with  process.  Green  and  Marshall, 
appearing  to  the  action,  demurred  to  the  complaint,  but  their 
demurrer  was  overruled.     They  then  answered : 

First.  Denying  the  execution  of  the  note,  upon  the  theory 
that  the  instrument  sued  on  had  been  materially  changed  after 
they  had  signed  it. 

Second.  That  they,  the  said  Green  and  Marshall,  had  signed 
the  note  as  sureties  for  their  co-defendant  Smith,  and  not 
otherwise,  which  fact  was  well  known  to  the  plaintiff;  that 
one  Henry  C.  Rhorer  was  the  duly  authorized  and  acting 
agent  for  the  plaintiff,  managing  and  attending  to  her  busi- 
ness, and  having  special  charge  of  the  taking  and  the  collec- 
tion of  the  note  in  suit ;  that  in  the  year  1879,  after  the  note 
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became  due^  the  said  Smithy  the  principal  therein,  being  then 
about  to  leave  the  county  of  Monroe  and  State  of  Indiana, 
and  being  then  engaged  in  making  arrangements  to  emigrate 
to  the  State  of  Kansas,  they,  the  said  Green  and  Marshall, 
notified  the  plaintiff,  and  the  said  Khorer  as  her  agent,  to 
cause  suit  to  be  instituted  upon  said  note;  that  the  plaintiff, 
and  the  said  Rhorer  as  such  agent,  waived  the  putting  of  the 
fiaid  notice  in  writing,  and  agreed  that  the  verbal  notice  so 
given  was  sufficient,  and  also  agreed  to  release  them,  the  said 
Green  and  Marshall,  from  any  further  liability  on  said  note, 
and  did  then  and  there  release  them  from  any  such  liability  on 
the  same,  and  agreed  to  take  said  Smith  for  said  note. 

A  demurrer  was  sustained  to  this  second  paragraph  of  the 
answer,  and  the  circuit  court,  afler  hearing  the  evidence,  made 
a  finding  in  favor  of  Green,  and  against  Marshall,  and  ren- 
dered a  separate  judgment  against  the  latter  for  a  balance 
found  to  be  due  upon  the  note. 

It  is  first  complained  that  the  demurrer  ought  to  have  been 
sustained  to  the  complaint.  There  was  some  informality  and 
uncertainty  in  the  complaint;  but  we  do  not  regard  it  as 
having  been  fatally  defective  upon  demurrer  for  alleged  sub- 
stantial insufficiency. 

It  is  next  complained  that  the  demurrer  was  wrongfully 
sustained  to  the  second  paragraph  of  the  answer.  This  par- 
agraph, as  has  been  seen,  failed  to  aver  that  the  appellee  did 
not  bring  suit  upon  the  note  as  she  was  orally  required  to  do, 
and  did  not  allege  any  other  fact  as  a  reason  for  the  appel- 
lant's release  from  liability  on  the  note.  The  averment  that 
the  appellant  was  so  released  was  a  mere  conclusion  of  law, 
when  taken  in  connection  with  the  context.  The  facts  aver- 
red did  not,  therefore,  constitute  a  defence  to  the  action.  In 
the  case  of  Harris  v.  Brooks,  21  Pick.  195,  cited  by  counsel, 
the  facts  which  were  held  to  be  sufficient  to  discharge  the 
surety  were  distinctly  stated.  The  facts,  so  far  as  facts  were 
averred  in  the  paragraph  before  us,  do  not  make  a  case  in  all 
essential  respects  parallel  with  that  case,  nor  even  analogous 
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to  it.  In  that  case^  the  surety  offered  to  take  up  the  note 
after  it  became  due^  but  the  creditor  would  not  permit  him 
to.  do  so.  We  have  not,  consequently,  considered  whether 
that  case  affords  a  precedent  which  ought  to  be  followed  by 
this  court  in  a  substantially  similar  case. 

It  is  still  further  complained  that  the  finding  of  the  cir- 
cuit court,  as  against  the  appellant  Marshall,  was  contrary  to 
the  evidence,  and  that  a  new  trial  ought  to  have  been  granted 
for  newly  discovered  evidence. 

As  applicable  to  this  branch  of  the  case,  it  may  be  said,  in 
the  first  place,  that  there  was  evidence  tending  to  establisb 
certain  declarations  and  conduct  on  the  part  of  the  appellee, 
occurring  after  the  appellant  signed  the  note,  which  he  claims 
were  sufficient  to  discharge  him  from  liability  as  surety 
thereon,  and  on  that  ground  it  is  argued  that  the  finding  was 
contrary  to  the  evidence.  But  this  evidence  came  out  rather 
incidentally,  and  was  not  applicable  to  any  issue  formed  upon 
the  pleadings.  It  can  not,  therefore,  be  taken  into  consid- 
eration in  determining  whether  the  finding  was  right  upon 
the  evidence.     Brovm  y.  Will,  ante,  p.  71. 

It  was  shown  by  the  evidence  that  when  Smith,  the  prin- 
cipal, signed  the  note,  it  was  dated  July  5th,  1878,  and  that 
the  date  was  afterwards  changed  to  October  14th,  1878.  It 
was  also  admitted  that  other  alterations  were  made  in  the 
note  at  or  about  the  time  the  date  was  changed.  As  affect- 
ing the  appellant's  liability  upon  the  note,  the  important 
question  at  the  trial  became,  whether  the  proven  and  admit- 
ted alterations  were  made  before  or  after  he  signed  it.  As 
incidental  to  that  question,  the  precise  time  at  which  the  ap- 
pellant signed  the  note  became  a  subject  of  inquiry  and  of 
conflicting  evidence.  Rhorer,  the  appellee's  agent,  testified 
to  having  procured  the  appellant's  signature  to  the  note,  and 
that  it  was  somewhere  from  one  to  two  weeks  aft^r  the  14th 
day  of  October,  1878,  when  the  appellant  signed  it,  at  Bloom- 
ington,  in  this  State.  The  appellant  as  a  witness  in  his  own 
behalf  stated  that  he  left  the  State  of  Indiana  on  the  15th 
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day  of  October^  1878^  and  remained  out  of  the  State  for 
nearly  two  years.  In  this  respect  he  was  corroborated  by 
other  evidence. 

It  was  proposed  to  prove  by  one  witness,  as  newly  discov- 
ered evidence,  that  Rhorer  had  made  admissions,  previous  to 
the  trial,  inconsistent  with  his  testimony  as  herein  above 
stated,  and  by  other  witnesses  &cts  and  circumstances  tend- 
ing to  show  that  Rhorer  must  have  been,  and  in  fact  was, 
mistaken  as  to  the  time  of  the  signing  of  the  note  by  the 
appellant. 

The  alleged  newly  discovered  evidence  was  consequently 
either  impeaching  or  cumulative.  As  a  general  rule  a  new 
trial  will  not  be  granted  simply  to  let  in  impeaching  evidence, 
and  we  see  nothing  in  this  case  to  make  it  an  exception  to 
that  general  rule.  It  is,  also,  a  well  established  rule  that 
the  discovery  of  merely  cumulative  evidence  is  not  sufficient 
ground  for  a  new  trial.  See  Works  Ind.  Prac.,  sections  922, 
923;  Svllivan  v.  0'Cbnn«r,  77  Ind.  149;  Lefever  v.  JohnsoUy 
79  Ind.  554;  ITinea  v.  Driver^  100  Ind.  315. 

The  judgment  is  affirmed,  with  costs. 

Piled  Oct.  30, 1885. 


No.  12,249. 
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Lease. — Contract  to  Sell  at  Expiration  of  Term, — Speeifie  Befformanee, — JMirf- 
uaHty.—Eqwihf. — A  complaint  by  H.  alleged  that  on  a  certain  date  B., 
the  defendant,  leased  to  him  certain  real  estate  for  the  term  of  five  years, 
with  the  agreement  in  the  lease  that  B.  would  sell  and  convey  by  war- 
ranty deed,  and  H.  should  have  the  right  to  buy  such  real  estate  at  the 
expiration  of  such  lease,  the  price  to  be  fixed  by  three  appraisers,  one  to 
be  chosen  by  each,  and  the  third  by  the  two  so  chosen ;  that  under  such 
contract  H.  took  possession  and  in  ^od  faith  placed  valuable  improve- 
ments on  the  property  which  con  Id  not  be  removed  without  total  loss; 
that  at  the  expiration  of  such  lease  H.  notified  B.  of  his  election  to  buy 
such  real  estate,  selected  his  appraiser,  and  in  all  respects  was  ready  to 
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comply  with  the  contract  on  his  part,  but  B.  wlioUj  refused  to  comply 
with  the  same.     Prayer  for  specific  performance,  etc. 
Held,  that  the  complaint  states  a  case  for  equitable  relief,  and  is  good  on 
demurrer. 

From  the  Vanderburgh  Superior  Court. 

C.  L.  Wedding,  for  appellant. 

J,  8.  Buchanan  and  (7.  Buchanan,  for  appellees. 

HowK,  J. — In  this  case  the  appellees  separately  demurred 
to  the  appellant's  complaint,  upon  the  ground  that  it  did  not 
state  facts  suflBcient  to  constitute  a  cause  of  action.  The  de- 
murrers were  sustained  by  the  court,  and  the  appellant  hav- 
ing failed  to  amend  or  plead  further,  judgment  was  rendered 
against  him  for  appellees'  costs. 

The  plaintiff  has  appealed  to.  this  court,  and  has  here  as- 
signed as  error  the  decision  of  the  superior  court  in  sustain- 
ing the  separate  demurrer  of  the  appellee  Elisha  S.  Babcock, 
Jr.,  to  his  complaint. 

The  appellant  alleged  in  his  complaint  that  on  the  31st  day 
of  July,  1879,  the  appellee  leased  to  appellant  lots  numbered 
1  and  2,  in  block  No.  146,  in  that  part  of  the  city  of  Evans- 
ville  known  as  Lamasco,  Indiana,  for  the  term  of  five  years; 
that,  as  part  of  such  lease  and  contract,  it  was  specially  agreed 
that  the  appellee  would  sell  and  convey  by  warranty  deed, 
and  the  appellant  should  have  the  right  to  buy,  the  above  de- 
scribed real  estate,  at  the  expiration  of  such  lease,  the  price 
to  be  fixed  by  three  committeemen,  one  to  be  chosen  by  ap- 
pellees, one  by  appellant,  and  a  third  by  the  two  first  chosen, 
as  fully  set  out  in  such  lease,  a  copy  of  which  was  filed  with 
and  made  a  part  of  such  complaint ;  that,  under  such  con- 
tract, appellant  took  possession  of  such  real  estate,  and,  re- 
lying upon  appellee's  performing  his  contract  in  good  faith, 
had  placed  during  the  continuance  of  such  lease  houses,  mills, 
machinery  and  other  lasting  and  valuable  improvements  on 
such  lots,  of  the  value  of  $3,000 ;  and  that  such  improve- 
ments can  not  be  removed  without  becoming  a  total  loss,  and 
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by  his  failure  to  secure  such  real  estate  appellant  would  sus- 
tain great  and  irreparable  loss  and  damage ;  that  at  the  ex- 
piration of  such  lease^  and  often  since,  appellant  notified  ap- 
pellee of  his  election  to  take  such  real  estate,  selected  Henry 
S.  Bennett,  a  competent  and  disinterested  appraiser,  and  asked 
appellee  to  select  his  appraiser,  which  appellee  then  and  since 
had  refused  to  do,  or  to  comply  in  any  manner  with  his  con- 
tract j  that  appellant  had  been  then  and  since,  and  still  was^ 
ready  to  carry  out  such  contract  and  to  pay  such  amount  as 
should  be  fixed ;  that  appellant  had  fully  kept  and  performed 
all  the  conditions  of  such  lease  and  contract  upon  his  part, 
and  the  appellee  had  failed  to  agree,  as  to  the  price  to  be  paid 
for  such  real  estate,  with  the  appellant;  but  the  appellees  had 
at  all  times  refused  to  select  an  ajipraiser,  or  carry  out  in  any 
manner  his  contract  for  the  sale  of  such  real  estate. 

Wherefore  appellant  asked  for  a  specific  performance  of 
such  contract ;  that  the  appellees  be  required  to  select  their 
appraiser,  and  that  the  appraisers  chosen  select  a  third,  and 
the  appraisement  be  made ;  and  that  the  appellees  be  ordered 
and  required  to  execute  and  deliver  to  appellant  a  good  and 
sufficient  warranty  deed  of  such  real  estate,  or  that  the  court 
appoint  such  appraisers,  and  a  commissioner  be  appointed  to 
convey  such  property  ;  or,  if  this  can  not  be  done,  that  the 
court  heAr  proof  and  fix  the  value  of  such  property,  and  de- 
cree the  conveyance  thereof  by  the  appellees,  and  make  such 
other  orders  as  may  be  just,  and  for  all  proper  relief. 

It  appears  from  the  copy  of  the  lease  and  contract  in  the 
record  of  this  cause,  that  the  appellee's  covenant  to  sell  and 
convey  the  demised  real  estate  to  the  appellant,  and  the  right 
of  the  scppellant  to  buy  the  same,  and  the  manner  in  which 
the  price  thereof  should  be  arrived  at,  are  fairly  and  correctly 
stated  in  appellant's  complaint,  the  substance  of  which  we 
have  given. 

Appellee's  learned  counsel  have  not  favored  this  court  with 
any  brief  or  argument  in  support  of  the  ruling  of  the  supe- 
rior court.     We  learn,  however,  from  the  appellant's  brief, 
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that  two  points  were  made  by  appellee's  counsel  in  argument 
below  against  the  sufficiency  of  the  complaint^  namely : 

FirsL  The  manner  agreed  upon  for  arriving  at  the  price  or 
value  of  the  real  estate,  by  arbitrators  or  a  "  committee  of 
three  disinterested  persons/'  could  not  be  enforced,  and  hence 
there  could  be  no  specific  performance. 

Second,  The  want  of  mutuality  in  the  stipulations  of  the 
contract. 

Both  these  points  or  questions  were  involved  in  the  well 
considered  case  of  Coles  v.  Peck,  96  Ind.  333  (49  Am.  R.  161), 
and  were  presented  there  in  much  the  same  manner  as  they 
are  presented  here.  In  the  ease  cited,  after  a  careful  and 
elaborate  examination  of  the  decided  cases  and  text-books 
bearing  upon  the  points  under  consideration,  the  court  said : 
"  The  weight  of  American  authority  unmistakably  supports 
the  conclusion  that  in  cases  of  the  same  general  character  as 
this,  equity  will  take  jurisdiction  and  grant  such  relief  as  may 
seem  to  be  most  expedient,  or  most  in  accord  with  the  spirit 
of  the  agreement  looking  to  the  sale  of  the  property."  The 
case  cited  is  decisive  of  the  question  of  the  sufficiency  of  the 
facts  stated  in  the  complaint  in  the  case  in  hand  to  constitute 
an  equitable  cause  of  action  in  appellant's  favor,  and  against 
the  appellees.  Without  repeating  the  citations  here,  we  refer 
generally  to  the  decided  cases  and  text-books  cited  and  quoted 
from  in  the  opinion  of  this  court  in  Coles  v.  Peck,  supra,  in 
support  of  our  decision  of  this  cause. 

Upon  the  point  of  the  want  of  mutuality  in  the  stipula- 
tions of  the  contract,  in  Waterman  on  Spec.  Perf.,  section 
200,  it  is  said :  ''  But  it  is  well  settled  that  an  optional  agree- 
ment to  convey,  or  to  renew  a  lease,  without  any  covenant  or 
obligation  to  purchase  or  accept,  and  without  any  mutuality 
of  remedy,  will  be  enforced  in  equity,  if  it  is  made  upon 
proper  consideration,  or  forms  part  of  a  lease  or  other  con- 
tract between  the  parties  that  may  be  the  true  consideration 
for  it.  *  *  *  A  contract  for  the  sale  of  real  estate  at  the  op- 
tion of  the  vendee  only,  upon  election  and  notice,  may  not 
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only  be  specifically  enforced^  but  the  refusal  of  the  vendor  to 
accept  the  purchase-money  will  not  destroy  the  mutuality, 
though  the  vendee  could  thereupon  withdraw  his  election." 
Houffrain  v.  McDonald,  27  Ind.  269. 

Our  conclusion  is  that  the  appellant's  complaint  states  a 
strong  privia  Jacie  case  in  his  favor  for  equitable  relief,  and 
that  the  appellee's  demurrer  thereto  ought  not  to  have  been 
sustained. 

The  judgment  is  reversed,  with  costs,  and  the  cause  is  re- 
manded, with  instructions  to  overrule  the  demurrer  to  the 
complaint,  and  for  further  proceedings  not  inconsistent  with 
this  opinion. 

Filed  Nov.  3,  1886. 


No.  12,267.  i(ki  4061 

1.46    7»\ 

McBride  v,  Stradley. 

Pastnebship. — AgrtennaU  to  Pay  for  Sei-viees  of  Batriner. — Pleading, — A  part- 
ner can  not  recoyer  for  services  rendered  a  firm  of  which  he  is  a  mem- 
ber, unless  there  is  an  agreement  that  he  shall  recover  therefor;  and  a 
pleading,  alleging  that  the  services  were  rendered  at  the  special  instance 
and  request  of  the  members  of  the  firm,  is  bad  on  demurrer. 

Sams.-  -Equity. — AeeowUing, — Under  the  code  of  1881,  a  suit  between  part- 
ners for  an  accounting  is  one  of  equitable  jurisdiction,  and  not  triable 
as  of  right  by  a  jury. 

Practics.  —  Pleading,  —  Harmlea  Error.  —  Where  the  general  denial  is 
pleaded,  it  is  a  harmless  error  to  sustain  a  demurrer  to  an  argumenta- 
tive denial. 

Babce. — 0(mtimuinoe.^Suffieiency  of  Affidavit, — Sickness. — A  party  who  de- 
sitea  the  postponement  of  a  case  which  he  knows  is  set  for  trial,  should 
make  application  in  due  season,  fully  setting  forth  the  causes  upon 
which  he  asks  the  delay ;  and  the  trial  court  is  not  bound  to  continue  a 
cause  upon  the  general  and  indefinite  statement  in  an  affidavit  that  a 
party's  absence  is  caused  by  sickness  in  his  family. 

Same. — New  TriaL — Affidavits  filed  subsequent  to  the  ruling  on  the  appli- 
cation for  a  continuance  can  not  be  considered,  except  perhaps  upon  a 
motion  for  a  new  trial. 


From  the  Whitley  Circuit  Court. 
Vol.  103.— 30 
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C.  ClemanSy  for  appellant. 

W.  F,  McNagny  and  T,  R,  Marshall^  for  appellee. 

Elliott,  J. — The  complaint  of  the  appellee  alleges  that 
he  and  the  appellant  entered  into  a  contract  of  partnership, 
and  that  the  latter  violated  the  terms  of  the  contract.  Prayer 
for  an  accounting  and  for  judgment  for  the  amount  due  the 
appellee. 

The  first  paragraph  of  the  appellant's  answer  pleads  the 
general  denial,  the  second  pleads  payment,  and  the  third  and 
fourth  plead  special  defences. 

The  questions  first  requiring  attention  are  those  arising  on 
the  ruling  on  demurrer  to  the  third  and  fourth  paragraphs 
of  the  answer. 

The  third  paragraph  alleges  that  the  partnership  is  in- 
debted to  the  appellant  in  the  sum  of  $500  for  services  per- 
formed at  the  special  instance  and  request  of  the  members 
of  the  firm.  This  paragraph  is  bad.  A  partner  can  not  re- 
cover for  services  rendered  a  firm  of  which  he  is  a  member^ 
unless  there  is  an  agreement  that  he  shall  recover  for  such 
services.  It  is  the  duty  of  a  partner  to  devote  his  services 
to  the  business  of  the  firm  without  compensation,  except 
such  as  arises  from  the  j)rofits,  unless  there  is  some  stipula- 
tion to  the  contrary.  Parsons  Partnership  (3d  ed.),  250; 
Story  Partnership  (7th  ed.),  section  182 ;  Lee  v.  Davis,  70 
Ind.  464;  Laasiter  v.  JackmaUy  88  Ind.  118. 

The  fourth  paragraph  of  the  answer  is,  in  legal  effect, 
nothing  more  than  an  argumentative  denial,  and  as  the  gen- 
eral denial  was  pleaded  no  substantial  error  was  committed 
in  sustaining  the  appellee's  demurrer. 

The  appellant  complains  of  the  ruling  of  the  court  refus- 
ing to  postpone  the  trial  of  the  case,  and  assigns  this  ruling 
as  a  cause  for  a  new  trial.  The  application  for  delay  was 
based  upon  the  affidavit  of  appellant's  attorney,  who  states 
therein  that  he  believes  that  the  absence  of  the  appellant 
was  caused  by  sickness  in  his  family.     The  affidavit  shows 
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that  the  appellant  was  duly  notified  of  the  time  the  cause 
was  set  for  trial,  and  it  was  his  duty  to  show  what  caused  his 
absence,  definitely  and  clearly.  The  trial  court  is  not  bound 
to  postpone  the  trial  of  a  cause  upon  a  general  and  indefinite 
statement  that  a  party's  absence  is  caused  by  the  illness  of 
some  member  of  his  family.  Affidavits  filed  subsequent  to 
the  ruling  and  trial  can  not  be  considered,  for  the  question 
is,  was  the  ruling  right  upon  the  affidavits  presented  to  the 
court  prior  to  the  trial?  Affidavits  filed  after  the  trial  might, 
perhaps,  be  useful  and  influential  -upon  a  motion  for  a  new 
trial  or  the  like,  but  they  certainly  can  not  be  given  such  a 
retrospective  eifect  as  to  make  an  antecedent  ruling  erroneous. 
We  need  not  and  do  not  decide  whether  the  absence  of  a 
party  caused  by  illness  can  properly  be  considered  a  cause  for 
a  new  trial,  for  we  think  that  the  cascj  here  made  for  a  new 
trial  not  strong  enough  to  warrant  a  reversal,  even  conceding 
that  the  cause  stated  can  be  considered  as  a  ground  for  a  new 
trial.  The  appellant  knew  of  the  illness  of  his  child  prior 
to  the  trial,  and  it  was  his  duty  to  have  made  proper  appli- 
cation for  a  postponement  before  the  cause  was  called  for 
trial.  He  had  no  right  to  permit  the  cause  to  go  to  trial, 
take  the  chances  of  success,  and  subsequently  urge  matters' 
known  to  him  before  the  trial  as  grounds  for  relief  against 
the  judgment.  Justice  requires  that  one  who  desires  a  post- 
ponement of  a  case,  which  he  knows  is  set  for  trial,  should 
make  application  in  due  season,  fully  setting  forth  the  causes 
upon  which  he  asks  the  delay,  and  it  also  requires  that  he 
should  not  be  permitted  to  wait  until  after  a  trial  and  an  ad- 
verse decision,  and  then  avail  himself  of  an  excuse  for  not 
being  present  at  the  trial,  which  was  known  to  him  before 
the  cause  was  called.  The  business  of  the  court,  and  the  in- 
terests of  the  public,  require  that  parties  should  not  be  al- 
lowed to  take  the  chances  of  a  trial  in  their  absence  and 
after  defeat  come  in  and  secure  relief  for  a  cause  fully  known 
to  them  before  the  trial.  The  adverse  party  who  expects  the 
trial  to  take  place  at  the  time  appointed,  and  makes  prepara- 
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tion  for  it,  is  entitled  to  require  diligence  of  the  other  party 
who  seeks  delay.     Voter  v.  Mullen,  24  Ind.  277. 

The  suit  was  one  of  equitable  jurisdiction,  and  the  court 
did  right  in  denying  a  jury  trial.  The  Constitution  of  our 
State  does  not,  as  counsel  contend,  give  a  right  to  a  jury  trial 
in  every  case;  it  simply  preserves  the  right  to  a  jury  trial 
inviolate.  It  is  only  by  force  of  statute  that  such  suits  as 
this  are  triable,  as  of  right,  by  jury.  There  is  now  no  stat- 
ute creating  that  right ;  on  the  contrary,  the  present  statute 
is  exactly  to  the  contrary.  Miller  v.  Evansville  NaJtH  Bank, 
99  Ind.  272 ;  Lake  v.  Lake,  99  Ind.  339 ;  Anderson  v.  Cald- 
well, 91  Ind.  451  (46  Am.  R.  613).  The  decision  in  Redinbo 
V.  Fretz,  99  Ind.  458,  is  based  upon  a  former  statute. 

Judgment  affirmed. 
Filed  Oct.  6, 1885 ;  petition  for  a  rehearing  overruled  Nov.  4, 1885. 
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Damages. — Action  for  Personal  Injuiy  Does  not  Survive, — Malpraetiee, — Caset 
LimUed, — Under  section  282,  R.  8.  1881,  an  action  against  a  surgeon  for 
malpractice  to  recover  for  an  injury  to  the  person,  in  whatever  form  it 
may  be  brought,  does  not,  on  the  death  of  the  defendant,  survive  against 
his  personal  representative.  Staley  v.  Jameson,  46  Ind.  159,  and  Bums  v. 
Barenfield,  84  Ind.  43,  limited. 
Elliott  and  Zollars,  JJ.,  dissent. 

Partnership. — AbatemetU  of  Action  Against  One  Partner, — Qucarey  whether, 
upon  the  death  of  one  of  two  partners  sued  jointly  for  malpractice  and 
the  consequent  abatement  of  the  action  as  to  him,  the  action  also  abates 
as  to  the  other?  In  any  event,  however,  a  plea  is  necessary. 

Pracjtice. — Abatement. — Arre^  (^  Judgment, — Where  the  action  has  abated 
as  to  one  of  two  persons  sued  jointly,  no  judgment  can  be  properly  pro- 
nounced on  a  verdict  against  both,  over  a  motion  in  arrest 

Same. — A  judgment  should  be  arrested  where  such  error  appears  on  the 
face  of  the  record  as  vitiates  the  proceedings. 

Evidence. — Dedaraiions  (/  Poartner, —  When  Admissilde, — To  make  the  dec- 
larations of  one  partner  admissible  against  the  firm,  they  must  have 
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been  made  in  the  course  of  the  partnership  business  and  with  respect  to 
a  transaction  pertaining  thereto. 

Same. — Wkennot  AdmisKtbU. — Eea  Qesttz. — The  admissions  and  declarations 
of  one  partner,  made  after  the  event  to  which  they  relate  has  transpired, 
are  not  admissible  against  the  other  unless  part  of  the  res  yexUz, 

Samb. —  When  Opinion  of  Phyaician  a8  to  Treaiment  of  Case  not  Binding  on  Pcurt' 
ner. — Opinions  expressed  by  one  physician,  in  the  absence  of  his  partner, 
after  the  employment  is  at  an  end,  as  to  the  propriety  of  the  treatment 
or  the  results  attained,  are  not  binding  on  the  latter. 

Same. —  Expert. —  Hfjpothetical  Question. —  Provinee  </  Jury. — In  an  action 
against  a  surgeon  for  malpractice,  a  hypothetical  question  which  asks 
a  witness  to  a.ssume  that  statements  made  by  the  defendant  as  to  the 
cause  of  certain  depressions  and  enlargements  about  a  dislocated  joint, 
with  all  the  other  facts  supposed,  are  true,  and  upon  the  whole  question 
give  his  opinion  as  an  expert  whether  a  reduction  of  the  joint  was  ac- 
complished, is  within  the  rule. 

From  the  Fayette  Circuit  Court. 

/.  Jff.  Mellettf  E.  H,  Bundy,  J.  Brovrrif  W.  A,  Brown  and 
R.Conner,  for  appellants. 

T.  B,  Redding^  D.  W.  Chambers  and  /.  8.  Hedges,  for  ap- 
pellee. 

MiTCHELT.,  C.  J. — Isaac  Lowrey  brought  this  action 
against  Luther  W.  and  Frank  C.  Hess,  to  recover  damages 
alleged  to  have  resulted  from  the  negligent  and  unskilful 
manner  in  which  thev  set  and  treated  his  shoulder,  which 
had  been  dislocated  and  fractured. 

It  is  charged  in  the  complaint,  that  the  defendants  were 
partners^  engaged  in  the  practice  of  medicine  and  surgery, 
and  that  the  plaintiff,  having  sustained  a  fracture  and  dislo- 
cation of  his  shoulder,  employed  them,  and  they  undertook, 
for  a  certain  reward,  to  set,  reduce  and  treat  it,  and  that  they 
executed  their  undertaking  so  negligently  and  unskilfully  as 
that  his  arm  and  shoulder  became  and  remain  stiff,  immov- 
able and  fixed,  in  an  unnatural  position  ;  that  in  consequence 
of  their  negligence  and  unskilful  treatment,  he  suffered  and 
still  suffers  great  pain,  distress  and  impairment  of  health,  and 
that  he  is  permanently  disabled  from  pursuing  his  usual  avo- 
cation.    Incidentally,  it  is  recited  that  in  attempting  to  bet- 
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ter  and  care  his  arm  and  shoulder^  he  has  expanded  $300. 
Damages  are  laid  at  $10,000. 

While  the  cause  was  pending  Luther  W.  Hess  died,  and 
his  death  was  suggested  on  the  record.  Thereupon,  Walter 
A.  Boor,  administrator  of  his  estate,  was  substituted  as  a  de- 
fendant. Over  the  several  objections  of  both  defendants,  the 
action  was  prosecuted  to  final  judgment,  resulting  in  a  re- 
covery against  the  estate  of  the  one,  and  against  the  other 
personally  for  $6,000. 

First  in  the  order  of  presentation  and  in  importance  is  the 
question,  whether,  after  the  death  of  Luther  W.  Hess,  the 
action  survived  against  his  personal  representative? 

It  is  plainly  enacted  in  the  statute,  section  282,  that  '^A 
cause  of  action  arising  out  of  an  injury  to  the  person  dies 
with  the  person  of  either  party,  except  in  cases  in  which  an 
action  is  given  for  an  injury  causing  the  death  of  any  per- 
son," etc. 

The  rule  actio  personalis  moritur  cum  persona,  is  thus  trans- 
formed from  an  ancient  maxim  of  the  common  law  into  an 
express  statutory  declaration,  except  only  in  the  cases  pro- 
vided for  by  its  terms.  It  is  said,  however,  that  where  a  duty 
is  founded  upon  contract,  even  though  the  breach  of  it 
may  be  in  tort,  an  action  ex  contractu  may,  at  the  election  of 
the  person  injured,  be  maintained,  and  that  where  the  action 
is  thus  brought,  it  survives  notwithstanding  the  statute.  In 
support  of  this  contention,  Staley  v.  Jameson,  46  Ind.  159 
(15  Am.  R.  285),  and  Burns  v.  Barenfield,  84  Ind.  43,  are 
relied  on.  These  were  cases  against  surgeons  for  malprac- 
tice, and  both  turned  upon  the  statute  which  requires  actions 
for  injuries  to  the  person  to  be  commenced  within  two  years. 
In  each  it  was  held  that  the  action  was  in  form  ex  contractu, 
and  that  the  statute  limiting  the  time  for  the  commencement 
of  actions  for  injury  to  the  person  did  not  apply. 

What  the  particular  damages  were  which  were  claimed  as 
the  subject  of  the  actions,  respectively,  does  not  clearly  ap- 
pear from  the  statement  of  the  complaint  in  either  case.     It 
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must  be  assumed,  however^  that  the  actions  were  for  the  re* 
«overy  of  special  damages^  which  had  relation  to  property. 
They  were  not,  therefore,  actions  to  recover  for  injuries  to  the 
person.  If  they  were,  the  conclusions  reached  can  not  be 
maintained. 

This  assumption  would  seem  to  be  justified  by  an  examina- 
tion of  the  authorities  upon  which  the  decisions  are  made  to 
rest.  Those  which  support  the  conclusion  reached  are  cases 
involving  injury  to  personal  property.  Dale  v.  -Ha//,  1  Wil- 
son, 281 ;  Burnett  v.  Lynch^  5  B.  &  C.  589. 

It  may  be  that  actions  ex  contractu  are  maintainable  for  the 
recovery  of  special  damages  resulting  from  a  breach  of  duty 
founded  on  contract,  even  though  injury  to  the  person  re- 
sults. The  action  thus  maintainable,  however,  is  not,  and 
can  not  be  predicated  upon  the  personal  injury,  nor  to  recover 
damages  resulting  from  injuries  to  the  person.  The  action 
must  involve  injury  to  the  estate,  and  not  to  the  person. 
Where  t|;ie  primary  cause  of  action  is  an  injury  to  the  person, 
and  the  damages  sought  to  be  recovered  relate  primarily  to 
such  personal  injury,  the  statute  which  provides  that  actions 
to  recover  damages  for  injuries  to  the  person  die  with  the  per- 
son of  either  party,  can  not  be  abrogated  by  the  mere  form  in 
which  the  action  is  brought. 

The  case  of  Bradshaw  v.  Lancashire,  etc,  R.  W.  Co.,  L.  R. 
10  C.  P.  189,  affords  an  example  of  the  instances  in  which  ac- 
tions sounding  in  tort  may  survive.  In  that  case  the  declara- 
tion stated  that  the  testator,  a  boot  and  shoe  manufacturer,  had 
become  a  passenger  on  the  defendant's  railway,  to  be  carried  on 
a  certain  journey  for  a  reward,  and  that  they  promised  to  take 
due  care  whilst  carrying  him  as  such  passenger.  Breach,  that 
the  defendants  did  not  take  care  in  carrying  him,  whereby  he 
was  injured,  and  incurred  expense  in  medical  attendance,  and 
was  prevented  from  attending  to  his  business,  and  from  person- 
ally conducting  the  same,  and  that  great  loss  and  damage  was 
thereby  occasioned  to  the  personal  estate  of  the  testator.  It 
was  contended  that  because  of  the  death  of  the  testator  the 
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executrix  could  not  maintain  the  action.  But  as  the  ground 
of  the  action  was  to  recover  damages  which  accrued  to  the 
estate  of  the  testator  in  his  lifetime^  such  as  medical  and  other 
expenses,  and  for  injury  to  business  resulting  directly  from 
the  breach  of  the  contract  to  carry,  it  was  held  the  action 
survived. 

Of  the  same  character  was  the  case  of  Potter  v.  Metropolitan^ 
etc.,  R.  W.  Co.,  30  L.  T.  (N.  S.)  765 ;  S.  C,  32  L.  T.  (N.  S.)  36. 
In  that  case,  after  quoting  from  Knight  v.  Quarles,  2  Brod.  & 
Bing.  102,  to  the  effect  that  if,  through  the  default  of  a  car- 
rier, one  sustains  an  injury  to  his  person,  whereby  his  means 
of  improving  his  personal  property  were  destroyed,  his  ex- 
ecutors might  sue,  Bramwell,  B.,  said :  "  Now  here  there 
has  been  a  breach  of  contract,  which  has  caused  a  loss,  which 
has  fallen  upon  the  personal  estate,"  and  it  was  held  that  the 
action  was  maintainable  to  recover  for  such  loss. 

Again,  when  the  case  came  before  the  Exchequer  Chamber^ 
Lord  Coleridge,  C.  J.,  said :  "  From  a  breach  of  the  con- 
tract on  the  part  of  the  defendants  a  loss  or  damage  accrued 
to  the  personal  estate  of  the  plaintiff's  testator."  Accordingly 
it  was  held  that  where  there  was  a  promise  and  a  breach  of  it 
in  the  lifetime  of  the  testator,  resulting  in  an  injury  to  his  per- 
sonal property,  an  action  in  assumpsit  might  be  maintained 
to  recover  for  such  injury.  So,  also,  it  is  said  in  2  Williams 
Exrs.,  pp.  876,  877  :  "  If  the  executor  can  show  that  damage 
has  accrued  to  the  personal  estate  of  the  testator  by  the  broach 
of  an  express  or  implied  promise,  he  may  well  sustain  an  ac- 
tion, at  common  law,  to  recover  such  damage,  although  the 
action  is  in  some  sort  founded  on  a  tort."  See,  also,  THchenor 
v.  Hayes,  41  N.  J.  L.  193  (32  Am.  R.  186 ;  9  Cent.  L.  J.  470). 

This  much  has  been  said  to  limit  the  cases  of  Staley  v. 
Jameson,  supra,  and  Burns  v.  Barenjield,  supra,  to  the  class 
of  actions  to  which  they  were  doubtless  intended  to  have  ap- 
plication. 

It  is  not    necessary  that  we  should   determine  the   par- 
ticular character  of  special  damage  to  property  which  might 
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be  recoverable  in  an  action  on  contract  where  injury  to  the 
person  was  an  incident.  It  is  enough  to  say  this  action  is 
brought  primarily  to  recover  for  injury  to  the  person.  That 
an  action^  the  purpose  of  which  is  to  recover  for  an  injury  to 
the  person,  can  not  be  maintained  after  the  death  of  the  per- 
son committing  the  injury,  is,  we  think,  supported  by  all  the 
authorities,  and  this,  too,  regardless  of  the  form  in  which  it 
is  brought. 

In  Stebbina  v.  Palmer,  1  Pick.  71,  it  was  held  that  an  ac- 
tion for  breach  of  promise  of  marriage  would  not  survive 
against  the  personal  representative  of  the  promisor.  Wilde, 
J.,  said :  "  The  distinction  seems  to  be  between  causes  of  ac- 
tion which  affect  the  estate,  and  those  which  affect  the  per- 
son only :  the  former  survive  for  or  against  the  executor,  and 
the  latter  die  with  the  person.'^ 

Following  this  case,  Colt,  J.,  said,  in  Kelley  v.  Riley y  106 
Mass.  339  (8  Am.  R.  336),  a  similar  case:  "The  action 
could  not  be  continued  to  summon  in  the  administrator, 
because,  as  no  special  damage  is  alleged,  it  does  not  survive." 

In  the  later  case  of  Chase  v.  Fitz,  132  Mass.  359,  which 
was  an  acifon  of  the  same  complexion,  in  which  an  attempt 
was  made  to  charge  special  damage,  it  was  held  that  the  neg- 
lect or  refusal  to  perform  an  invalid  executory  contract  could 
not  constitute  a  basis  for  special  damage.  After  defining,  to 
some  extent,  what  was  meant  by  the  phrase  "  special  dam- 
age," as  used  in  the  class  of  cases  to  which  this  belongs,  it 
was  held  that  the  action  did  not  survive  against  the  personal 
representative.  See,  also.  Smith  v.  Sherman^  4  Cush.  408; 
Orvhbs  V.  8ult,  32  Grat.  203  (34  Am.  R.  765);  Dillard  v- 
Collins,  25  Grat.  343.  In  the  case  of  Wade  v.  Kalhfleischj 
58  N.  Y.  282  (17  Am.  R.  250),  which  was  an  action  for 
breach  of  marriage  contract,  brought  in  form  ex  contractUy 
the  court  by  Church,  C.  J.,  said :  "Although,  in  form,  this 
action  resembles  an  action  on  contract,  in  substance  it  falls 
within  the  definition  of  the  exception,  as  an  action  on  the 
case  for  personal  injuries.     *     *     *     Xhe  controlling  con- 
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sideratioD  is,  that  it  does  not  relate  to  property  interests, 
but  to  personal  injuries.''  In  that  case  it  was  intimated  that 
as  the  cause  of  action  was  for  personal  injuries,  and  as  it  was 
indivisible,  if  the  personal  features  of  the  action  were  aban- 
doned, leaving  nothing  but  the  incidents,  special  damages 
were  not  recoverable.  Zabriskie  v.  Smith,  13  N.  Y.  322.  In 
Lattimore  v.  Simmons y  13  Serg.  &  R.  183,  the  same  question 
was  involved.  In  that  ease,  as  in  this,  the  action  had  been 
brought  in  the  lifetime  of  the  contracting  parties.  The  de- 
fendant having  died  pending  the  action,  the  question  was, 
whether  it  survived  against  his  executors.  Tilghman,  C. 
J.,  in  the  course  of  the  opinion,  said :  "  But  the  counsel  for 
the  plaintiff  rely  on  the  contract  in  this  case,  and  on  some 
general  dicta  that  all  actions  founded  on  contract,  survive. 
This  position  is  too  general.  If  true,  it  must  extend  to  con- 
tracts implied  as  well  as  expressed.  Suppose  the  case  of  a 
physiciafl  or  surgeon,  who  by  unskilful  treatment  injures 
the  health  of  a  patient.  Here  is  a  breach  of  an  implied 
contract;  and  yet  it  will  hardly  be  contended,  that  in  case 
of  death,  the  cause  of  action  would  survive.  It  seems 
reasonable,  therefore,  to  confine  the  survivor  of  action,  to 
cases  in  which  actual  property  is  affected,  even  though 
there  be  an  express  contract."  So,  too,  in  the  case  of  Cham- 
berlain  v.  Williamson,  2  M.  &.  S.  408,  Lord  Ellenborough 
said :  "  Executors  and  administrators  are  the  representatives 
of  the  temporal  property,  that  is,  the  debts  and  goods  of  the 
deceased,  but  not  of  their  wrongs,  except  where  those  wrongs 
operate  to  the  temporal  injury  of  their  personal  estate.  But 
in  that  case  the  special  damage  ought  to  be  stated  on  the 
record;  otherwise  the  court  can  not  intend  it.  *  *  All 
injuries  affecting  the  life  or  health  of  the  deceased;  all  such 
as  arise  out  of  the  unskilfulness  of  medical  practitioners; 
*  *  would  be  breaches  of  the  implied  promise  by  the  per- 
sons employed  to  exhibit  a  propA  portion  of  skill  and  atten- 
tion.    We  are  not  aware,  however,  of  any  attempt  on  the 
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part  of  the  executor  or  administrator  to  maintain  an  action 
in  any  such  case." 

The  case  of  Vittum  v.  Oilman^  48  N.  H.  416,  was  an  ac- 
tion against  the  personal  representative  of  a  deceased  sur- 
geon, and  is  directly  in  point.  In  that  case  it  was  said :  ^'  It 
is  generally  true  that  a  cause  of  action  arising  ex  contractu 
survives  against  the  executor ;  and  it  is  generally  true  that  a 
cause  of  action  arising  ex  delicto  dies  with  the  wrong-doer. 
In  both  cases  there  are  well  established  exceptions.  In  re- 
spect to  the  latter,  if  the  oflFender  acquires  no  gain  to  him- 
self at  the  expense  of  the  sufferer,  as  by  beating  or  impris- 
oning a  man,  or  by  slander,  the  cause  of  action  does  not 
survive ;  but  if  by  the  wrong,  property  is  acquired  by  the 
wrong-doer  whereby  his  estate  is  benefited,  an  action  in 
some  form  will  lie  against  the  executor  to  recover  the  value 
of  the  property."  This  case  was  approved  and  followed  in 
the  later  case  of  Jenkins  v.  French,  58  N.  H.  532.  In  this 
last  case  it  was  held  that  where  the  cause  of  complaint  is  for 
injury  to  property,  to  which  a  personal  injury  is  merely  an 
incident,  the  action  survives,  but  where  the  cause  of  action 
is  for  an  injury  to  the  person,  and  property  is  merely  inci- 
dentally affected,  it  does  not  survive.  To  the  same  effect  is 
Wolf  V.  Wall,  40  Ohio  St.  111. 

In  the  case  under  consideration,  the  cause  of  action  stated 
in  the  complaint,  and  for  which  damages  are  claimed,  is  the 
injury  to  the  person  of  the  plaintiff.  The  injuries  recited 
which  might  be  classed  as  injuries  affecting  property  are 
merely  incidents  growing  out  of  the  injury  to  the  person. 
In  whatever  form  an  action  might  be  brought  to  recover  for 
such  injuries,  it  must  be  held  to  abate  with  the  death  of  the 
defendant,  as  well  within  the  common  law  maxim  as  within 
the  express  terms  of  section  282,  R.  S.  1881. 

It  might  well  be  said  within  the  holding  in  Goble  v.  DUlon, 
86  Ind.  327  (44  Am.  R.  308),  that  the  action  was  brought  in 
form  ex  delicto,  but  we  choose  to  put  it  on  the  broader  ground, 
that  regardless  of  the  form  in  which  the  action  is  brought, 
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since  the  injury  for  which  a  recovery  is  sought  is  an  injury 
to  the  person,  it  can  not  survive  the  death  of  the  defendant. 

In  respect  of  the  personal  representative  of  the  estate  of 
Luther  W.  Hess,  it  was  error  for  the  court  to  require  him  to 
answer  for  the  estate  of  his  decedent,  over  his  motion  to  dis- 
miss. 

The  question  remains,  whether  by  the  death  and  consequent 
abatement  of  the  action  as  to  Luther  W.  it  also  abated  as  to 
Frank  C.  Hess? 

Upon  the  record  as  it  comes  before  us,  we  are  not  prepared 
to  hold  that  the  death  of  one  partner  had  the  efiTect  to  abate 
the  action  as  to  both. 

As  the  judgment  which  was  pronounced  in  the  court  be- 
low must  of  necessity  be  reversed,  and  as  this  question  does 
not  seem  to  have  received  such  attention  in  the  argument  as 
its  importance  merits,  we  do  not  now  until  fuller  argument 
decide  it.  Ordinarily,  torts  are  joint  and  several,  and  each 
tortfeasor,  who  is  shown  to  have  participated  in  the  wrong, 
is  liable  for  the  whole  damage.  It  is  suggested,  however,  that 
this  only  applies  to  cases  of  intentional  wrong,  and  that  be- 
cause neither  of  the  defendants  who  were  employed  as  sur- 
geons, may  have  been  willing  to  undertake  the  case  without 
the  skill  and  experience  of  the  other,  their  liability  was  joint, 
and  not  several,  and  that  the  abatement  of  the  action  as  to 
the  one  discharged  the  other.  The  statement  of  these  prop- 
ositions on  the  one  side  is  the  extent  of. the  argument  re- 
lating to  the  point  mentioned  on  both,  and  for  the  reasons 
already  stated  we  leave  the  question  undecided.  Moreover, 
we  think,  without  a  plea,  no  cause  for  the  abatement  of  the 
action  is  shown  uiK)n  the  face  of  the  record  as  to  the  defend- 
ant Frank  C.  Hess.  While  it  is  true,  that  because  the  record 
contained  a  suggestion  of  the  death  of  Luther  W.,  the  cause 
for  the  abatement  of  the  action  was,  as  to  him,  apparent  on 
the  face  of  the  record,  this  did  not  ipso  facto  abate  the 
action  as  to  his  co-defendant.  If  the  action  did  in  fact  abate 
as  to  him,  it  must  have  been  upon  some  cause  in  addition  to 
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the  death  suggested^  and  a  plea  was,  therefore^  necessary  to 
bring  it  on  the  record. 

The  action  having  been  prosecuted  jointly  against  the  ad- 
ministrator of  the  deceased  partner  and  the  surviving  part- 
ner^  and  a  joint  verdict  having  been  returned  against  both, 
since  the  action  had  abated  as  respects  the  one,  no  judgment 
could  rightfully  be  rendered  on  such  verdict  over  a^  motion 
in  arrest  against  both,  even  if  it  could  have  been  at  the  plain- 
tiff's election  against  the  survivor.  Allen  v.  Wheatley,  3 
Blackf.  332 ;  Palmer  v.  Orosby,  1  Blackf.  139 ;  Everroad  v. 
Odbbert,  83  Ind.  489,  and  cases  cited. 

After  the  death  of  Luther  W.  Hess  was  suggested  on  the 
I'ecord,  the  case  stood  to  all  intents  and  purposes  in  legal  don- 
templation  as  a  case  against  the  surviving  defendant  alone. 
The  proceedings,  thenceforth,  so  far  as  they  treated  the  case 
as  an  action  against  two,  were  all  erroneous,  and  the  vei*dict 
having  been  returned  against  two,  in  an  action  to  which  in 
contemplation  of  law  there  was  but  one  defendant,  it  was  so 
radically  defective  as  that  no  judgment  could  be  pronounced 
upon  it  over  a  motion  in  arrest. 

The  court  is  bound  to  arrest  the  judgment  where  there  is 
such  error  appearing  on  the  face  of  the  record  as  vitiates  the 
proceedings.  Ordinarily,  the  objection  should  be  taken  by  a 
motion  for  a  venire  de  novo.  But  as  upon  the  whole  record, 
including  the  verdict,  no  judgment  could  properly  be  rendered, 
we  think  the  motion  in  arrest  was  well  taken. 

It  was  shown  that  after  the  plaintiff  had  been  discharged 
by  the  surgeons  as  not  requiring  further  attention  from  them, 
he,  with  his  son  and  one  Priddy,  called  upon  Luther  W.  Hess 
in  the  absence  of  Frank  C,  and  engaged  him  in  conversa- 
tion. Neither  the  purpose  in  going,  nor  the  conversation  had 
while  there,  had  any  relation  to  the  further  treatment  of  the 
plaintiff,  but  rather  to  the  condition  of  the  shoulder  as  it  then 
was.  This  conversation  having  taken  place  in  the  absence 
of  Frank  C,  objection  was  made  to  the  introduction  in  evi- 
dence of  alleged  admissions  and  declarations  made  by  Luther 
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W.  during  its  progress.  The  declarations  of  one  partner  are 
admissible  in  proper  cases  against  the  firm^  on  the  ground  that 
in  such  cases  the  law  implies  an  agency  on  the  part  of  the  one 
to  bind  the  firm  in  transactions  relating  to  its  business.  In 
order  that  such  declarations  may  be  admitted^  they  must  have 
been  made  in  the  course  of  the  partnership  business^  and  with 
respect  to  a  transaction  pertaining  to  its  business. 

In  this  respect  declarations  of  a  partner,  made  in  the  ab- 
sence of  the  other  partners,  stand  upon  the  same  footing  with 
the  declarations  of  other  agents.  Abbott  Trial  Ev.  218; 
Hahn  v.  St.  Clair,  etc.,  Co.,  50  111.  456  ;  Graham  v.  Hender- 
son, 35  Ind.  195;  King  v.  Barbour,  70  Ind.  35;  LaRose  v. 
Logansport  National  Bank,  102  Ind.  332. 

Neither  the  admissions  nor  declarations  of  Luther  W.  Hess, 
made  after  the  event  to  which  they  referred  had  transpired, 
could  properly  be  received  in  evidence  to  bind  Frank  C. 
Hess,  unless  they  were  so  immediately  connected  with  the 
event  as  to  become  part  of  the  res  gestce.  Pittsburgh,  etc,,  R, 
R.  Co.  V.  Theobald,  51  Ind.  246. 

If  the  one  had  administered  an  improper  prescription,  or 
neglected  to  do  something  proper,  the  other  would  have  been 
answerable  for  his  acts  or  omissions.  But  for  opinions  ex- 
pressed by  the  one,  in  the  absence  of  the  other,  after  the  em- 
ployment was  at  an  end,  as  to  the  propriety  of  the  treatment, 
or  the  results  attained,  the  absent  partner  is  not  responsible. 

The  rule  is  especially  applicable  in  cases  involving  negli- 
gence where  no  common  motive  is  imputable.  Ordinarily, 
the  declarations  of  one  in  the  absence  of  the  other,  in  such 
cases,  are  not  admissible.  1  Greenl.  Ev.,  section  111,  and 
notes. 

Over  the  objection  of  the  administrator,  the  plaintiff  was 
permitted  to  testify  as  to  matters  occurring  and  conversations 
had  with  the  deceased  during  the  course  of  the  reduction  and 
treatment  of  the  dislocated  shoulder. 

The  plaintiff  was  admitted  to  testify,  on  the  ground  that 
the  deceased  had  previously  testified  on  a  former  trial,  and 
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that  his  testimony  was  available  to  be  used  as  evidence  for 
the  administrator. 

It  is  claimed  that  the  testimony  was  admissibly  under  the 
proviso  of  section  498,  R.  S.  1881.  This  section  relates  to 
suits  or  proceedings  in  which  an  executor  or  administrator  is 
a  party. 

As  it  results  from  the  conclusion  already  reached  that  when 
the  death  of  Luther  W.  Hess  was  suggested  upon  the  record, 
the  action  at  once  abated  as  to  him  and  his  personal  repre- 
sentative, it  also  follows  that  his  administrator  was  not,  and 
could  not  be  made,  a  party  to  the  suit. 

The  question  sought  to  be  made  is,  therefore,  not  properly 
before  us  for  decision.  As  presented,  the  question  has  rela- 
tion to  the  admissibility  of  the  plaintiff's  testimony,  on  the 
assumption  that  the  administrator  was  a  party  to  the  suit. 
But  as  he  was  not  a  party  to  the  action,  we  need  not  decide 
what  testimony  would,  or  would  not,  have  been  competent  in 
case  he  had  been.  In  other  words,  we  will  not  assume  a  state 
of  facts  which  did  not  exist,  and  decide  the  question  on  the 
assumption  that  such  facts  did  exist. 

The  only  pertinent  inquiry  in  this  connection,  in  the  event 
of  another  trial  against  the  surviving  partner,  is  as  to  the 
limitations  under  which  admissions  by  one  partner  in  the 
absence  of  the  other  may  be  given  in  evidence.  To  what  has 
been  already  said  on  that  subject  we  have  nothing  to  add. 

During  the  progress  of  the  trial,  the  plaintiff  called  a  num- 
ber of  surgeons  as  witnesses  to  testify  in  his  behalf  as  ex- 
perts. To  each  of  these,  a  hypothetical  question,  of  sub- 
stantially the  same  import,  was  put,  and,  upon  the  supposed 
facts  embraced  in  the  question,  the  witness  was  asked  whether 
or  not  there  had  been  a  reduction  of  the  dislocation  accom- 
plished by  the  attending  surgeons,  provided  the  state  of  facts 
supposed  existed.  In  answer  to  the  question  thus  put, 
one  of  the  experts  answered,  over  objection,  as  follows: 
"  I  would  say  that,  during  the  time  of  the  continuance  of 
these  surgical  facts  and  landmarks,  there  was  a  dislocation 
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about  that  time  for  a  long  or  short  while.''  Another  said^  in 
answer^  '^  Well,  you  have  described  a  case  and  the  symptoms 
of  an  ordinary  dislocation." 

The  objection  which  is  urged  to  the  hypothetical  question 
is,  that  it  embraced,  among  other  things,  statements  of  what 
the  attending  surgeon  is  supposed  to  have  said  to  the  patient 
during  the  process  of  reduction  and  treatment,  concerning 
the  cause  of  certain  depressions  and  enlargements  about  the 
dislocated  joint.  It  is  argued  that  the  effect  of  the  question 
was  to  extract  from  the  witness  ati  opinion  as  to  the  truth  of 
what  the  surgeon  said  to  the  patient,  and  that  thereby  the 
witness  was  called  upon  to  invade  the  province  of  the  jury. 
Upon  careful  examination  of  the  question  propounded  we 
do  not  think  it  subject  to  the  objection  urged. 

We  can  not  discover  that  the  question  calls  upon  the  ex- 
pert to  determine  whether  the  statements  of  the  attending 
surgeons  were  true  or  false.  Rather  it  asks  the  witness  to 
assume  that  the  statements  made,  with  all  the  other  facts  sup- 
posed, are  true,  and  upon  the  whole  question  give  his  opin- 
ion as  an  expert  whether  a  reduction  of  the  dislocated  joint 
was  accomplished.  We  think  the  question  was  within  the 
rule,  and  that,  in  any  event,  the  answer  worked  no  harm  to 
the  defendants.  Goodwin  v.  State^  96  Ind.  560;  Bums  v. 
Bareafieldy  84  Ind.  43. 

Some  question  is  made  concerning  the  sufficiency  of  the 
evidence,  but  as,  for  the  reasons  already  stated,  a  reversal  of 
the  judgment  must  result,  no  good  purpose  can  be  subserved 
by  examining  and  passing  upon  the  evidence. 

In  reference  to  the  instructions,  upon  some  of  which  error 
is  predicated,  it  is  claimed  they  are  not  proi)erly  in  the  record. 
However  this  may  be,  as  they  involve  questions  of  no  essen- 
tial importance  to  the  case,  and  such  as  can  hardly  again  arise, 
we  do  not  inquire  whether  they  are  in  the  record  or  not. 

For  the  errors  indicated  the  judgment  is  reversed  with 

costs,  with  instructions  to  the  court  below  to  dismiss  the  ac- 

^tion  as  to  Walter  A.  Boor,  administrator,  etc.,  and  to  set 
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aside  the  judgment  and  grant  a  new  trial  &s  to  Frank  C.  Hess 
and  for  further  proceedings  in  accordance  with  this  opinion. 
Filed  Nov.  4,  1886. 

Dissenting  Opinion. 

Elliott,  J. — I  think  there  may  be  damages  recovered  for 
a  breach  of  contract^  although  in  computing  the  damages  it 
may  be  necessary  to  estimate  injuries  to  the  person,  as,  for 
instance,  if  a  steam  engine  should  be  sold  under  a  fraudu- 
lent warranty,  but,  because  of  a  defect  constituting  a  breach 
of  the  warranty,  the  purchaser  should  have  his  arm  blown 
off,  this  fact  might  be  taken  into  consideration  in  computing 
damages.  It  is  my  opinion  that  the  statute  applies  only  to 
cases  of  pure  torts  unmixed  with  any  element  of  contract, 
and  does  not  deny  a  recovery  for  damages  resulting  from  a 
breach  6f  contract,  although  the  damages  may  arise  from  a 
bodily  injury. 

I  concur,  however,  in  the  general  conclusion  reached,  for 
the  reason  that  I  regard  the  complaint  as  in  tort  and  not  in 
contract.  If  the  complaint  had  been  in  contract,  then,  as  it 
seems  to  me,  the  injury  to  the  person  of  the  plaintiff  arising 
from  the  breach  of  the  implied  contract  to  treat  the  arm  with 
skill  and  care  might  have  constituted  an  element  in  the  ad- 
measurement of  damages. 

ZoLLARS,  J.,  concurs  in  the  opinion  of  Elliott^  J. 

Filed  Nov.  4, 1885. 


♦«- 


No.  12,420. 

The  State  v.  Long. 

Orimikal  Law. — False  Pretences. — Evidenee. — An  indictment  for  obtain- 
ing a  loan  of  money  hj  false  pretences  chai^ged  that  the  defendant 
falsely  represented  that  he  was  the  owner  of  a  certain  amount  of  stock 
in  a  manufacturing  company ;  that  he  was  solvent  and  able  to  pay  all 
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his  debts,  which  did  not  exceed  a  certain  sum ;  that  he  was  largely  in- 
debted to  certain  named  persons  in  specified  amounts,  and  also  "owed 
other  debts,  the  amount  of  which,  and  the  persons  to  whom  thoj  were 
due,  were  to  the  grand  jurors  unknown."  The  indictment  did  not  neg- 
ative the  representations  of  solvency,  nor  charge  that  the  defendant,  in 
direct  terms,  represented  that  such  stock  was  unpledged. 

Held,  that  it  was  not  error  to  exclude  evidence,  offered  by  the  State,  that 
the  stock  was  pledged  to  secure  an  indebtedness,  due  and  unpaid,  ex- 
ceeding its  value. 

Held,  also,  that  under  the  general  averment  of  an  indebtedness  not  specifi- 
cally set  out,  the  testimony  of  one  not  named  in  the  indictment,  that 
the  defendant  owed  him  a  certain  sum  at  the  time  the  representations 
were  made,  was  admissible. 

Same. — Previoua  SUUemenU  to  Third  Person. — Admisgion, — In  such  case  evi- 
dence that  not  long  prior  to  the  making  of  the  representations  complained 
of,  the  defendant  made  similar  representations  to  a  third  person,  and 
afterwards  admitted  their  falsity,  was  admissible,  as  tending  to  prove 
the  untruth  of  the  statements  charged. 

From  the  Wayne  Circuit  Court. 

F.  T.  Hordy  Attorney.  General,  and  J.  F.  Rabbins,  for  the 
State. 

NiBLACK,  J. — Josiah  C.  Long  was  indicted,  tried  and  ac- 
quitted in  the  court  below  for  obtaining,  as  was  charged,  the 
loan  of  $100  from  one  Caleb  W.  Price  by  false  pretences. 

This  appeal  is  prosecuted  by  the  State  under  sections  1845, 
1846,  1882  and  1883,  R.  S.  1881,  for  the  review  of  certain 
questions  reserved  at  the  trial. 

The  indictment  charged  that,  on  the  6th  day  of  February, 
1884,  the  appellee,  for  the  purpose  of  obtaining  a  loan  of 
$100  from  the  said  Caleb  W.  Price,  feloniously,  knowingly 
and  designedly  made  divers  and  certain  false  representations 
to  him,  amongst  which  were  that  he,  the  appellee,  was  then 
and  there  the  owner  of  $5,000  worth  of  stock  in  the  Ezra 
Smith  &  Co.  Manufacturing  Association,  a  corporation  doing 
a  large  and  extensive  business  in  the  city  of  Richmond,  in 
this  State,  the  stock  in  which  was  worth  seventy  cents  on 
the  dollar,  thereby  intending  to  induce  him,  the  said  Price, 
to  believe  that  he,  the  appellee,  held  and  owned  said  stock. 
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free  from  any  pledge,  security,  lien,  debt  or  encumbrance, 
and  also  that  he^  the  appellee,  was  at  the  time  solvent  and 
able  to  pay  all  his  debts  which  did  not  then  exceed  the  ag- 
gregate sum  of  $300.  Whereas,  in  truth  and  in  fact,  he,  the 
appellee,  was  not,  at  the  time,  the  owner  of  $5,000  worth  of 
stock  in  said  Ezra  Smith  &  Co.  Manufacturing  Association, 
and  was  not  the  holder  of  such  stock  free  from  any  pledge, 
security,  lien,  debt  or  encumbrance,  but  all  of  his  stock  in 
said  association  was  then  pledged  and  deposited  as  collateral 
security  for  the  payment  of  certain  debts  which  he  then  owed 
as  follows :  Forty  shares  to  one  Thompson  to  secure  the  pay- 
ment of  $700 ;  thirty  shares  to  one  Graves  to  secure  the  pay- 
ment of  $775,  and  twenty-seven  shares  to  Susan  Githens  to 
secure  the  payment  of  $500 ;  and  whereas,  in  truth  and  in 
fact,  he,  the  appellee,  at  the  time  owed  large  sums  of  money, 
to  wit,  to  one  Graves  $1,500;  to  one  Thompson  $700;  to 
the  First  National  Bank  of  Richmond  $650 ;  to  one  Brown 
$219;  to  one  Vanzandt  $600;  to  one  Binkley  $75;  to  one 
Smith  $50;  to  Susan  Githens  $700,  and  to  one  Bellinger 
$50,  making  a  total  aggregate  indebtedness  of  $4,579,  and 
then  owed  other  debts  the  amounts  of  which  and  the  persons 
to  whom  they  were  due  were  to  the  grand  jurors  unknown. 
After  evidence  had  been  introduced  tending  to  prove  that 
the  defendant  had,  at  the  time  specified,  made  representations 
to  Price  similar  to  those  charged  in  the  indictment,  Susan 
Githens  was  called  as  a  witness  on  behalf  of  the  State,  and 
testified  that,  at  the  time  named,  the  defendant  was  indebted 
to  her  in  the  sum  of  $700.  The  prosecuting  attorney  then 
proposed  to  prove  by  the  witness  that  when  the  representa- 
tions alleged  to  be  false  were  made,  all  the  stock  of  the  de- 
fendant in  the  Ezra  Smith  &  Company  Manufacturing  As- 
sociation was  pledged  and  hypothecated  to,  and  deposited 
with,  her  as  security  for  an  indebtedness  to  her  exceeding  the 
value  of  the  stock,  which  indebtedness  was  then  past  due  and 
remained  wholly  unpaid,  but  the  circuit  court  excluded  the 
proof  thus  proposed  to  be  made,  and  the  prosecuting  attor- 
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ney  reserved  a  question  for  deoision  by  this  court  upon  that 
ruling  of  the  circuit  court. 

This  ruling  was  based  upon  the  grdUndthat  the  indictment 
did  not  charge  the  appellee  with  having  in  direct  terms  rep- 
resented that  the  stock  in  question  was  unpledged  and  unin- 
cumbered with  any  lien  upon  it,  and  in  that  view  we  can 
not  hold  that  the  proof  proposed  was  erroneously  excluded. 
Nor  was  such  proof  admissible  to  establish  the  insolvent  or 
generally  bad  financial  condition  of  the  appellee,  since  the 
indictment  did  not  negative  the  appellee\s  alleged  representa- 
tion that  he  was  solvent  and  able  to  pay  all  his  debts. 

It  was  mutually  admitted  at  the  trial  that  the  grand  jury, 
when  it  returned  the  indictment,  had  no  knowledge  of,  nor 
means  of  ascertaining  that  there  was,  an  indebtedness  by  the 
appellee  to  one  Bradbury,  and  proof  that  there  was  no  such 
knowledge  or  means  of  ascertaining  on  the  part  of  the  gmnd 
jury  was  expressly  waived.  Thereupon  the  prosecuting  at- 
torney also  called  Bradbury  as  a  witness,  and  offered  to  prove 
by  him  that  at  the  time  the  representations  complained  of 
were  made,  the  appellee  owed  him  $100,  but  this  offered  proof 
was  also  excluded  by  the  circuit  court,  and  a  question  was  also 
reserved  by  the  prosecuting  attorney  upon  that  decision  of 
the  circuit  court. 

It  is  fairly  deducible  from  the  authorities,  that  where  the 
name  of  a  person  connected  with  a  transaction  set  forth  in  an 
indictment  was  unknown  to  the  grand  jury,  and  the  indict- 
ment charges  his  name  to  be  unknown,  but  where  his  name 
afterwards  becomes  known,  he  may  be  described  at  the  trial 
by  his  particular  name.  But  in  this  case  it  was  made  pre- 
sumptively to  appear  that  neither  the  indebtedness  to,  nor 
the  person  of,  Bradbury  was  in  the  minds  of  the  grand  jurors 
when  the  indictment  was  returned.  Whart.  Crim.  Ev.,  sec- 
tion 97,  and  nofe ;  Commonwealth  v.  Hendrie^  2  Gray,  503 ; 
White  V.  People,  32  N.  Y.  465. 

The  proposed  evidence  of  Bradbury  did  not,  therefore,  fell 
strictly  within  the  rule  above  stated.   We  are  of  the  opinion. 
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nevertheless,  that  the  evidence  was  admissible  unde^  the  gen- 
eral averment  of  a  greater  indebtedness  than  that  specifically 
set  ont  in  the  indictment. 

One  Gilbert  was  also  called  as  a  witness  for  the  State,  and 
upon  an  objection  being  made  to  a  question  addressed  to  him 
as  a  witness,  the  prosecuting  attorney  stated  that  he  was  seek- 
ing to  prove,  and  expected  to  prove,  by  the  said  Gilbert,  that 
not  long  prior  to  the  time  at  which  Price  claimed  that  the 
representations,  charged  in  the  indictment,  were  made  to  him, 
the  appellee  made  substantially  the  same  representations  to 
him,  Gilbert,  as  those  testified  to  by  Price,  and  afterwards 
admitted  to  him,  Gilbert,  that  the  representations  thus  made 
to  him  were  false.  The  circuit  court,  however,  refused,  to 
permit  the  proposed  evidence  to  be  introduced,  and  the  pros- 
ecuting attorney  likewise  reserved  a  question  upon  that  re- 
fusal of  the  circuit  court. 

No  sufficient  reason  for  the  exclusion  of  the  facts  thus  sought 
and  expected  to  be  proven  is  readily  apparent.  The  admis- 
sion of  the  appellee  that  the  statements  he  made  to  Gilbert 
were  false  would  certainly  have  tended,  at  least  in  an  indi- 
rect and  inferential  way,  to  prove  that  similar  statements  soon 
after  made  to  Price  were  also  untrue,  and  known  to  be  so 
when  made.  The  facts,  therefore,  proposed  t9  be  proven  by 
Gilbert  were  material  and  competent  for  the  consideration  of 
the  jury. 

One  Bellinger  was  also  produced  as  a  witness  for  the  State, 
and  an  offer  was  made  to  prove  by  him  other  representations 
similar  to  those  .testifie<l  to  by  Price,  but  the  offer  thus  made 
was  held  to  be  inadmissible,  and  a  still  further  question  was 
reserved  upon  that  action  of  the  circuit  court. 

In  argument  counsel  for  the  State  challenge  the  correctness 
of  so  much  of  the  opinion  of  this  court  in  the  case  of  Todd 
V.  State,  31  Ind.  514,  as  may  be  considered  to  have  a  bearing 
upon  the  question  reserved  as  lastly  above  stated,  and  insist 
that,  in  the  respect  stated,  that  case  can  not  be  safely  followed 
as  a  precedent     But  we  have  no  brief  from  the  appellee,  and 
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the  argument  submitted  on  behalf  of  the  State  is  not  ex- 
haustive ;  hence  we  do  not  regard  the  occasion  as  a  favorable 
one  for  a  review  of  the  case  thus  challenged^  or  for  a  formal 
ruling  upon  the  precise  question  intended  to  be  raised  by  the 
presentation  of  Bellinger  as  a  witness. 

The  appeal  is  sustained^  at  the  costs  of  the  appellee. 

Filed  Nov.  4,  1885. 
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No.  11,478. 

The  Baltimore  and  Ohio  and  Chicago  Railroad  Com- 
pany V.  North  et  al. 

JlTDOMENT. — Complaint  to  Impeach  for  Want  of  Notice  of  Pendency  of  Action, — 
Collateral  Attack. — Where  a  party,  by  complaint  in  another  sait,  seeks  to 
impeach  the  judgment  of  a  court  of  superior  jurisdiction  upon  the 
ground  that  he  had  no  legal  notice  of  the  pendency  of  the  suit  in  which 
such  judgment  was  rendered,  he  must  allege  what,  if  anything,  is  shown 
by  the  record  in  relation  to  notice  to  him. 

Drainage. — NotuxTof  Petition. — Injunction. — Pleading. — An  averment  in  a 
complaint  to  restrain  the  construction  of  a  ditch  and  the  collection  of 
an  assessment,  that  the  plaintiff  *' never  had  any  notice  whatever  of  the 
proposed  drainage,  or  of  any  proceedings  finder  said  petition,  and  never 
had  any  opportunity  afforded  it  to  appear  and  contest  the  same,"  is  not 
a  sufficient  averment  of  the  failure  to  give  the  statutory  notice  required 
in  such  proceedings. 

Same. — Constitutionality  of  Act  of  1881. — The  drainage  act  of  1881  is  a  valid 
and  constitutional  exercise  of  legislative  power. 

Same. — Appropriating  Land  Taken  for  One  Public  Use  U>  Another. — Lands 
once  taken  for  a  public  use  can  not,  under  general  laws,  without  an  ex- 
press act  of  the  Legislature  for  that  purpose,  be  appropriated  by  pro- 
ceedings in  invilum  to  a  different  public  use. 

Same. — Legislative  Intent. — A  legislative  intent  to  subject  lands  devoted  to 
a  public  use,  already  in  exercise,  to  one  which  may'thereafter  arise,  will 
not  be  implied  from  a  grant  of  power,  made  in  general  terms,  as  in  the 
drainage  laws  of  this  State,  without  special  reference  to  an  existing 
necessity  for  the  subsequent  use,  where  it  appears  that  both  uses  can  not 
stand  together,  and  the  latter,  if  exereised,  will  greatly  endanger  the 
exercise  of  the  former. 

Bau'E.— Railroad. — Right  of  Way.— Power  to  Establish  Drain  Upon. — The  cir- 
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cuit  court  has  no  power  to  establish  and  order  the  construction  of  a 
<litch  upon  the  right  of  way  of  a  railroad  company. 

From  the  Marshall  Circuit  Court. 

H,  Newbegin,  J.  Morris,  B,  B.  Kingsbury  and  M.  A.  O, 
Packard,  for  appellant. 

J.  W.  Parks,  H.  Corbin  and  8,  D.  Parks,  for  appellees. 

HoWK,  J. — A  number  of  errors  are  assigned  by  the  appel- 
lant, the  plaintiff  below,  upon  the  record  of  this  cause.  The 
controlling  questions  in  the  case,  however,  are  fairly  pre- 
sented for  our  decision  by  the  alleged  errors  of  the  court 
in  sustaining  the  appellees'  demurrers  to  the  appellant's 
complaint. 

In  its  complaint,  the  appellant  alleged  that  it  was  a  cor- 
poration organized  under  the  laws  of  this  State,  and  was  the 
owner  of  a  line  of  railway  extending  from  Chicago  Junction, 
in  the  State  of  Ohio,  to  the  city  of  Chicago,  in  the  State  of 
Illinois,  and  through  North  township,  in  Marshall  county,  in 
this  State ;  that,  by  proceedings  duly  had  under  the  laws  of 
this  State,  and  by  purchase,  the  appellant  duly  acquired  a 
strip  of  land,  six  rods  wide,  extending  through  sections  25 
and  26,  in  township  35  north,  of  range  2  east,  in  North  town- 
ship, in  Marshall  county,  for  the  construction  and  mainten- 
ance of  its  railway  track,  whereon  passengers  and  freight 
were  transported,  and  all  the  traffic  usually  done  upon  rail- 
ways was  conducted ;  that  by  the  laws  of  this  State,  the  ap- 
pellant was  subjected  to  great  responsibility  for  the  safe  car- 
riage of  passengers  and  freight  on  its  railway ;  that,  to  fully 
meet  its  responsibilities,  it  was  essential  that  appellant  should 
have  the  exclusive  possession  and  control  of  its  entire  right 
of  way  along  its  track  in  such  sections  25  and  26,  for  the 
proper  and  safe  maintenance  of  its  road-bed,  the  repairs 
thereof,  the  maintenance  of  fences  erected  between  its  track 
and  the  adjacent  lands,  which  by  law  it  was  bound  to  main- 
tain, as  well  as  for  the  construction  of  a  second  track,  side- 
tracks, switches  and  station  and  depot  grounds,  whenever  by 
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increase  of  business  the  same  might  be  demanded;  that^  at 
the  June  term,  1882,  of  the  court  below,  a  petition  was  pre- 
sented for  the  drainage  of  their  lands  by  the  appellees  For- 
sythe  and  five  others,  claiming  to  be  the  owners  of  lands  in 
the  vicinity  of  the  proposed  drainage,  which  included  and 
affected  appellant's  right  of  way ;  but  the  appellant  averred 
that  it  never  had  any  notice  whatever  of  such  proposed  drain- 
age, or  of  any  proceedings  under  such  petition,  and  never 
had  any  opportunity  afforded  it  to  appear  and  resist  the  same, 
so  far  as  its  right  of  way  or  franchises  would  or  might  be 
affected  thereby. 

And  the  appellant  further  said,  that  notwithstanding  it  had 
no  notice  of  any  of  the  proceedings  in  the  court  below,  un- 
der such  petition,  the  appellee  North  had  directed  his  co-ap- 
pellee^ Kimball,  to  proceed  upon  appellant's  right  of  way  in 
such  sections  25  and  26,  and  to  excavate  a  ditch  upon  and 
along  its  right  of  way  for  the  distance  of  about  one  mile; 
that  the  appellee  North,  as  drainage  commissioner,  claimed 
and  pretended  to  be  acting  under  an  order  of  court,  declar- 
ing the  proposed  work  established  and  directing  him  to  con- 
struct the  proposed  work ;  that  the  appellee  North  claimed 
to  have  made  an  assessment  against  appellant  in  the  sum  of 
$20,  but  the  same  was  wholly  void  against  appellant,  but  that 
he  would,  if  not  restrained,  seize  and  sell  its  personal  prop- 
erty to  collect  such  assessment;  that  if  such  ditch  were  con- 
structed on  the  line  established,  which  the  appellee  North,  and 
appellee  Kimball  acting  for  and  under  him,  were  then  threat- 
ening and  attempting  to  do,  it  would  in  effect  appropriate,  for 
the  benefit  of  the  petitioners  for  such  drainage,  the  use  of 
lands  theretofore  appropriated  for  the  exclusive  use  of  ap- 
pellant in  the  construction  and  maintenance  of  its  roadway, 
without  any  compensation  therefor  first  assessed  and  tendered 
or  paid,  as  required  by  section  21  of  the  bill  of  rights  in  the 
Constitution  of  this  State ;  that  the  laws  under  which  the  ap- 
pellees were  seeking  to  construct  and  maintain  a  ditch,  upon 
appellant's  right  of  way,  were  unconstitutional  and  void  in 
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this,  that  they  did  not  provide  appellant  a  remedy  by  due 
process  of  law  for  injury  to  its  property  in  the  location  and 
establishment  of  such  ditch;  that  the  proceeding^,,  orders 
and  judgment  of  the  court  below,  in  the  matters  of  such 
drainage,  in  so  far  as  they  affected  appellant,  were  void  and 
of  no  effect ;  that  the  laws  under  which  such  proceedings  and 
orders  were  had  were  in  contravention  of  section  1  of  ar- 
ticle 14  of  the  amendments  of  the  Constitution  of  the  United 
States,  in  this,  that  such  law^s  by  their  operation  seek  to  de- 
prive appellant  of  its  property  without  due  process  of  law, 
and  to  deny  it  with  respect  to  its  property  the  equal  protec- 
tion of  the  law,  and,  further,  permit  the  appellees  by  acting 
under  color  of  such  laws  to  deprive  appellant  of  its  property, 
without  due  process  of  law,  which,  under  such  orders  of  the 
court,  the  appellees  were  about  to  and  would  do  if  not  re- 
strained by  the  court. 

And  the  appellant  further  alleged  that  such  intended  and 
threatened  appropriation  of  appellant's  lands,  under  color  of 
such  drainage  proceedings,  was  wholly  unnecessary  for  the 
purpose  of  the  proposed  drainage,  as  prayed  for ;  that  the 
construction  of  such  ditch,  under  the  proceedings  aforesaid, 
would  deprive  appellant  of  the  exclusive  possession  and  con- 
trol of  its  right  of  way  through  the  aforesaid  sections  25  and 
26,  and  would  subject  appellant  to  increased  liability  and  ad- 
ditional burdens,  inconsistent  with  the  proper  discharge  of  its 
duties  and  liabilities  under  the  laws  of  this  State,  and  for 
which  no  compensation  was  or  could  be  made  under  the  pro- 
visions of  the  drainage  laws  of  the  State ;  that  the  construc- 
tion of  such  ditch  would  bring  upon  appellant's  right  of  way 
an  increased  flood  of  water,  endangering  its  road-bed ;  that 
the  repairs  of  such  ditch  would  be  under  the  control  of  of- 
ficials, over  whom  appellant  could  have  no  control  or  super- 
vision, and  the  divided  control  and  supervision  of  such  right 
of  way  would  prove  detrimental  to  appellant's  interests,  so 
long  as  such  ditch  should  be  maintained  thereon ;  that  such 
ditch,  whether  constructed  on  the  located  route  or  some  route 
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adjacent  thereto,  would  be  of  no  benefit  whatever  to  appel- 
lant's right  of  way  or  track ;  that  it  was  not  competent,  un- 
der any  form  of  proceeding  for  the  establishment  of  a  ditch 
along  or  near  the  line  of  its  road,  to  charge  against  appellant 
any  benefits  or  assessments,  for  a  supposed  special  benefit  ac- 
cruing to  it  from  the  construction  thereof;  that,  under  its 
obligation  to  keep  up  a  safe  and  proper  roadway,  appellant 
was  and  would  be  compelled  to  construct  and  maintain  all 
ditches  and  drains  necessary  or  useful  for  that  purpose ;  and 
that  the  laws  of  this  State  concerning  drainage  did  not  pro- 
vide any  equitable  basis  of  assessment  against  the  property 
of  the  appellant,  and  were  therefore  invalid.  Wherefore  the 
appellant  prayed  for  a  temporary  order  restraining  the  ap- 
pellees, the  drainage  commissioners,  and  those  acting  under 
them,  from  proceeding  further  in  the  construction  of  the  pro- 
posed ditch,  on  and  along  its  right  of  way,  and  further  re- 
strain appellee  North  from  attempting  to  collect  any  assess- 
ment whatever  against  appellant,  and  further  restraining  all  the 
other  appellees  from  further  proceedings,  by  amendment  or 
otherwise,  in  such  drainage  proceedings,  to  construct  such 
ditch  on  and  along  appellant's  right  of  way ;  that  such  pro- 
ceedings and  orders  might  be  declared  void  and  of  no  efiect, 
in  so  far  as  appellant's  rights  were  concerned  ;  and  that,  upon  a 
final  hearing,  the  injunction  against  the  establishment  of  any 
ditch  on  and  along  appellant's  right  of  way,  under  color  of 
such  drainage  proceedings,  might  be  made  perpetual,  and  for 
other  proper  relief. 

The  appellees,  the  drainage  commissioners,  demurred  to 
appellant's  complaint,  upon  the  following  grounds  of  ob- 
jection : 

1.  The  court  had  no  jurisdiction  of  the  persons  of  the  ap- 
pellees, nor  of  the  subject  of  the  action ; 

2.  The  complaint  does  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action ;  and, 

3.  Several  causes  of  action  had  been  improperly  joined. 
The  second  of  these  grounds  of  demurrer,  namely,  that  the 
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complaint  does  Dot  state  sufficient  facts,  presents  the  questions 
discussed  by  the  learned  counsel  of  the  appellant,  in  their  able 
and  exhaustive  brief  of  this  cause.  The  questions  thus  pre- 
sented  are  stated  by  counsel  substantially  as  follows : 

Mrd.  It  is  directly  charged  in  the  complaint,  and  admitted 
by  the  demurrer,  that  the  plaintiff  had  no  notice  or  knowl- 
edge even  of  the  pendency  of  the  ditch  proceedings. 

Second.  The  law  under  which  such  ditch  proceedings  were 
had  is  in  contravention  of  the  first  clause  of  section  12,  and 
the  last  clause  of  section  21,  of  the  Bill  of  Rights  in  our 
State  Constitution. 

Third,  The  law  in  question  is  also  repugnant  to  section  1 
of  article  14,  of  the  Constitution  of  the  United  States.    And, 

Fourth.  It  was  not  competent  in  law  to  appropriate  to 
the  use  of  such  ditch  appellant's  right  of  way,  which  had 
l)een  acquired  by  it  for  its  necessary  use  in  its  service  to  the 
public ;  especially  so,  as  the  complaint  shows  that  the  new  use 
will  be  destructive  of  the  old  use,  and  is  not  necessary. 

Each  of  these  questions  we  will  consider  and  decide  in  their 
enumerated  order. 

1.  In  considering  the  first  question  appellant's  counsel  cor- 
rectly say  that  "  notice  was  a  jurisdictional  question^  prece- 
dent to  the  exercise  of  any  power  in  the  premises  by  the 
court."  But  it  must  be  borne  in  mind  that  appellant,  in  its 
pending  suit,  makes  a  collateral  attack  upon  the  proceedings, 
ordere  and  -judgment  of  the  trial  court,  in  the  suit  or  pro- 
ceeding of  Forsythe  and  others  to  locate  the  ditch,  and  es- 
tablish and  construct  the  same,  complained  of  by  appellant  in 
its  complaint  herein.  In  considering  questions  which  arise  upon 
such  an  attack,  every  presumption  is  indulged  in  favor  of  the  \ 

validity  of  the  proceedings,  orders  and  judgment,  when  sought 
to  be  impeached  collaterally  by  a  party  to  the  record ;  and 
where  their  validity  is  called  in  question  by  the  complaint  of 
iBuch  a  party,  in  a  collateral  suit  or  proceedings,  he  must  al- 
lege such  facts  in  his  complaint  as  will  overcome  or  exclude 
all  reasonable  presumptions  in  favor  of  their  validity.     Ac- 
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cordingly,  it  has  been  held,  and  correctly  so,  we  think,  that 
where  a  party  seeks,  by  complaint  in  another  suit,  to  impeach 
the  proceedings,  orders  and  judgment  of  a  court  of  superior 
jurisdiction,  upon  the  ground  that  he  had  no  legal  notice  of 
the  pendency  of  the  suit,  wherein  such  proceedings,  orders 
and  judgment  were  had,  made  or  rendered,  he  must  allege  in 
his  complaint  what,  if  anything,  is  shown  in  or  by  the  record 
in  relation  to  notice  to  him  in  such  suit.  Exchange  Bank  v. 
Ault,  102  Ind.  322. 

If  the  Marshall  Circuit  Court  had  jurisdiction  of  the  sub- 
ject-matter of  the  petition  of  Forsythe  and  others  for  the 
location  and  construction  of  the  ditch  complained  of,  we 
would  be  bound  to  presume,  in  the  absence  of  any  sufficient 
averment  to  the  contrary,  that,  by  giving  the  statutory  notice 
in  the  manner  and  for  the  time  prescribed  .by  the  statute,  and 
by  making  the  requisite  proof  thereof,  such  court  had  ac- 
quired such  jurisdiction  of  the  person  of  the  appellant  as 
would  enable  it  to  make  or  render  the  orders  and  judgment 
in  such  ditch  proceedings  which  appellant  asked  the  court  in 
its  pending  suit  to  declare  void  and  of  no  effect.  Exchange 
Bank  V.  Ault,  supra. 

In  the  statute  under  which  Forsythe  and  others  petitioned 
the  Marshall  Circuit  Court  for  the  drainage  of  their  lands, 
section  4275,  R.  S.  1881,  it  is  provided  as  follows:  *'When 
it  shall  be  made  to  appear  by  affidavit  that  notice  of  the  in- 
tention to  present  such  a  petition  has  been  posted  ibr  twenty 
days  in  three  public  places  in  each  township  where  the  lands 
described  in  the  petition  are  situated,  and  near  the  line  of  the 
proposed  work,  and  one  at  the  door  of  the  court-house  of 
each  of  the  counties  in  which  said  lands  are  situated,  the  court 
shall  hear  the  same,''  etc. 

In  speaking  of  these  statutory  provisions  on  the  subject  of 
notice,  in  Scott  v.  Bracketty  89  Ind.  413,  the  court  said :  "  It 
will  be  observed  that  this  statute  makes  no  provision  for  per- 
sonal notice.  The  only  notice  required  is  constructive.  With 
such  notice,  a  lien  may  be  fixed  upon  the  land  affected  by  the 


MAY  TERM,  1885.  493 


The  Baltimore  and  Ohio  and  Chicago  Railroad  Company  v.  North  et  oL 

proposed  work.  Without  it,  no  lien  can  be  acquired,  though 
it  is  so  declared.  This  is  elementary,  as  every  man  must 
have  '  his  day  in  court.'  Campbell  v.  DwigginSy  83  Ind,  473.*' 
In  the  case  in  hand,  it  must  be  observed  that  it  is  nowhere 
alleged,  in  appellant's  complaint^  that,  upon  the  petition  of 
Forsythe  and  others,  the  statutory  notices  of  the  intention  to 
present  such  petition  had  not  been  posted  for  the  time  and  in 
the  places,  and  prpof  thereof  made  in  the  manner,  required 
by  the  statute.  The  appellant's  allegation,  as  to  want  of  no- 
tice, is  as  follows:  ^'  But  this  plaintiff  says,  that  it  never  had 
any  notice  whatever  of  the  proposed  drainage,  or  of  any  pro- 
ceedings under  said  petition,  and  never  had  any  opportunity 
afforded  it  to  appear  and  contest  the  same,  so  far  as  it  could 
or  might  affect  its  right  of  way  or  franchises  acquired  as 
aforesaid."  We  need  not  argue  for  the  purpose  of  showing 
that  this  allegation  was  not  sufficient.  The  most  that  is  al- 
leged is,  that  the  appellant  never  had  any  notice  whatever  of 
the  proposed  drainage.  It  is  nowhere  alleged  in  appellant's 
complaint,  as  we  have  already  said,  that  the  proper  notice  of 
the  intention  to  present  the  petition  of  Forsythe  and  others 
had  not  been  given  precisely  in  conforVnity  with  the  require- 
ments of  the  statute.  No  other  notice  was  contemplated  or 
required  by  the  statute ;  and  when  it  was  made  to  appear  by 
affidavit  that  the  statutory  or  constructive  notice  had  been 
properly  given,  the  court  had  jurisdiction  to  hear  and  deter- 
mine the  matters  arising  under  the  petition,  if  it  had  juris- 
diction of  the  subject-matter,  whether  the  appellant  had  or 
had  not  any  notice  whatever  of  the  proposed  drainage.  We 
repeat,  that  if  the  Marshall  Circuit  Court  had  jurisdiction 
of  the  subject-matter  of  the  proposed  drainage,  as  described 
in  the  complaint  in  this  case,  in  so  far  as  the  proposed  drain 
or  ditch  was  to  be  excavated  longitudinally  in  and  through 
the  appellant's  right  of  way,  then  we  would  be  bound  to 
hold  that  the  allegation  of  appellant,  that  it  never  had  any 
notice  whatever  of  the  proposed  drainage,  was  not  sufficient 
to  overcome  the  presumption  that  the  statutory  notice  had 
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been  properly  given.  Before  we  conclude  this  opinion^  we 
will  recur  to  and  consider  the  question  of  the  court's  juris- 
diction of  the  subject-matter  of  the  proposed  drainage^  as 
described  in  appellant's  complaint. 

2  and  3.  The  second  question  presented  by  appellant's  coun- 
sel^ in  argument^  is  that  the  statute^  under  which  the  drainage 
proceedings  described  in  its  complaint  were  had;  is  in  contra- 
vention of  certain  sections  of -the  bill  of,  rights  in  our  State 
Constitution ;  and  the  third  question,  presented  in  like  manner, 
is  that  the  aforesaid  statute  is  repugnant  to  section  1  of  article 
14  of  the  Constitution  of  the  United  States.  These  two  ques- 
tions, if  they  could  properly  be  regarded  as  open  questions  in 
this  State,  might  well  be  considered  together,  for  the  difference 
between  the  sections  of  our  bill  of  rights  and  section  1  of 
article  14  of  the  Federal  Constitution,  upon  the  point  to 
which  they  are  cited,  is  one  of  verbiage  and  phraseology 
rather  than  of  substance.  But  the  statute  in  question  and 
prior  drainage  laws  have  been  so  long  and  so  often  recog- 
nized, acted  upon  and  upheld  as  valid  legislation,  in  and  by 
the  decisions  of  this  court,  that  we  can  not  now  entertain  or, 
at  least,  'express  even*  a  doubt  as  to  the  constitutionality  of 
such  enactments.  Chambers  v.  -Kyfe,  67  Ind.  206 ;  Deisner  v. 
Simpson,  72  Ind.  435;  Coolman  v.  Flemingy  82  Ind.  117; 
Anderson  v.  Baker,  98  Ind.  687.  The  question  of  the  sup- 
posed unconstitutionality  of  the  statute  has  been  ably  discussed 
by  appellant's  counsel,  but  we  must  decline  to  consider  it,  as 
we  think  it  is  settled  by  our  decisions  that  the  law  in  question 
is  a  valid  and  constitutional  exercise  of  legislative  power. 

4.  The  fourth  and  last  question  presented  by  appellant's 
counsel,  in  argument,  is  that  it  was  not  competent  in  law  for 
the  court,  or  the  commissioners  of  drainage  acting  by  the 
court's  authority  and  under  its  direction,  to  appropriate  to 
the  use  of  the  ditch  or  drain  appellant's  right  of  way,  which 
it  had  acquired  for  its  necessary  use  in  its  service  to  the  pub- 
lic ;  especially  so,  as  it  appeared  in  this  case,  that  the  new 
use  would  be  destructive  of  the  old  use,  and  was  not  neces- 
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sary.  In  other  words,  counsel  say  it  is  not  competent  under 
a  general  legislative  grant  of  power  to  appropriate  for  one 
public  use  what  is  already  applied  to  another  public  use,  when 
the  latter  use  would  be  destroyed  by  the  former.  This  ques- 
tion involves,  we  think,  the  question  before  referred  to  of  the 
court's  jurisdiction  of  the  subject-matter  of  the  proposed 
drainage,  in  so  far  as  the  same  extended  longitudinally  in, 
along  and  through  the  appellant's  right  of  way.  The  alle- 
gations of  the  complaint  applicable  to  the  question  under 
consideration,  which  are  admitted  to  be  true  as  the  case  is 
now  presented,  were  in  substance  as  follows:  That  by  pro- 
ceedings duly  had  under  the  laws  of  this  State  and  by  pur- 
chase, appellant  acquired  a  strip  of  ground,  six  rods  wide, 
extending  through  sections  25  and  26,  in  township  35  north, 
of  range  2  east,  in  North  township,  in  Marshall  county,  for 
the  construction  and  maintenance  of  a  railroad  track,  upon 
which  passengers  and  freight  were  carried  and  the  usual  rail- 
road traffic  was  conducted;  that  it  is  essential  appellant 
should  have  the  exclusive  possession  and  control  of  its  entire 
right  of  way  through  the  aforesaid  sections,  for  the  proper 
and  safe  maintenance  and  repairs  of  its  road-bed,  mainten- 
ance of  fences  between  its  track  and  the  adjacent  lands,  which 
by  law  it  was  bound  to  maintain,  as  well  as  for  the  construc- 
tion of  a  second  track,  side-tracks,  switches  and  station  and 
depot  grounds,  whenever  the  same  might  be  demanded  by 
increase  of  business;  and  that  the  appellees  North  and  Kim- 
ball, claiming  to  act  under  the  order  of  the  court,  had  pro- 
ceeded upon  appellant's  right  of  way,  in  the  aforesaid  sec- 
tions, to  excavate  a  ditch  along  such  right  of  way  a  distance 
of  about  one  mile. 

We  are  of  opinion  that  the  Marshall  Circuit  Court,  not- 
withstanding the  broad  and  comprehensive  terras  of  the  stat- 
ute, had  no  jurisdiction,  power  or  authority  to  declare  the 
proposed  ditch  or  drain  established  upon,  along  and  longi- 
tudinally through  appellant's  right  of  way,  or  to  direct  the 
commissioner  of  drainage  to  make  or  construct  such  ditch  or 
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drain.  The  law  seems  to  be  well  settled  that  lands  once  taken 
for  a  public  use  can  not,  under  general  laws,  without  an  ex- 
press act  of  the  Legislature  for  that  purpose,  be  appropriated 
by  proceedings  in  invitum  to  a  diflFerent  public  use.  The 
Legislature,  as  the  supreme  and  sovereign  power  of  the  State, 
may  doubtless  interfere  with  property  held  by  a  corporation 
for  one  purpose  and  apply  it  to  another;  but  the  legislative 
intention  so  to  do  must  be  stated  in  clear  and  express  terms, 
or  must  appear  from  necessary  implication.  In  re  City  of 
Buffalo,  68  N.  Y.  167 ;  In  re  Boston  &  A.  R.  R.  Co.,  53  N- 
Y.  574 ;  Prospect  Park,  etc.,  R.  R.  Go.  v.  Williamson,  91  N. 
Y.  552. 

A  legislative  intent  to  subject  lands  devoted  to  a  public 
use,  already  in  exercise,  to  one  which  might  thereafter  arise, 
will  not  be  implied  from  a  grant  of  power,  made  in  general 
terms,  as  in  our  drainage  laws,  without  special  reference  to 
an  existing  necessity  for  the  subsequent  use,  where,  as  in  this 
case,  it  appears  that  both  uses  can  not  stand  together,  and  the 
latter,  if  exercised,  must  greatly  endanger,  if  it  do  not  de- 
stroy, the  exercise  of  the  former  use.  Mills  Em.  Domain, 
section  45,  et  seq.,  and  authorities  cited ;  Hickok  v.  Hine,  23 
Ohio  St.  523 ;  Orossley  v.  O'Brien,  24  Ind.  325 ;  Pierce  Rail- 
roads, p.  156;  1  Redf.  Law  of  Railways,  p.  244,  and  note. 

There  is  nothing  in  the  first  and  third  grounds  of  appellees' 
demurrer  to  the  appellant's  complaint.  The  court  erred,  we 
think,  in  sustaining  the  demurrers  to  the  complaint,  and  from 
this  decision  it  follows  logically  that  the  court  also  erred  in 
sustaining  appellees^  motions  to  dissolve  the  temporary  in- 
junction theretofore  granted  herein. 

The  judgment  is  reversed,  with  costs,  and  the  cause  is  re- 
manded, with  instructions  to  overrule  the  demurrers  to  the 
complaint  and  the  motions  to  dissolve  the  temporary  injunc- 
tion, ete. 

Filed  Nov.  4,  1886. 
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No.  12,333. 

The  Board  of  Commissioners  of  Rush  County  v.  The   {JJ  If^ 
State,  ex  rel.  Hord,  Attorney  General.  W^ 

157    457 
School  Fund. — Expense  of  Management, — The  Constitution  requires  the 

counties  to  bear  the  expense  of  managing  the  schooi  fund. 
8ame.  —  Action  Againat  County, — An   action  will  lie  against  a  county  for 

money  paid  out  of  the  school  fund  to  its  officers  for  managing  such 

fund. 
Same. — Direct  Trust, — Statute  of  Limitations, — The  county  in  receiving  and 

disbursing  the  school  fund  acts  as  the  trustee  of  a  direct  trust,  and 

against  such  a  trust  the  defence  of  the  statute  of  limitations  can  not  be 

interposed. 
Same. — Settlement  Betvceen  Board  ^  Commissioners  and  County  Officer  Does  not 

Conclude  State.— A  settlement  between  the  board  of  commissioners  and 

a  county  auditor,  or  other  county  officer,  does  not  conclude  the  State 

from  maintaining  an  action  to  recover  school  funds  unlawfully  paid  to 

an  officer  by  the  board. 
Former  Adjudication. —  Different  Causes  of  Action, —  There  can  be  no 

former  adjudication  where  the  causes  of  action  are  different. 

From  the  Rush  Circuit  Court. 

B.  L,  Smith  and  W.  J,  Henley,  for  appellant. 
F,  T.  Hordy  Attorney  General,  for  the  State. 

Elliott,  J. — This  action  was  instituted  by  the  Attorney 
General  to  recover  from  the  county  of  Rush  divers  sums  of 
money  which  from  time  to  time  it  had  paid  for  collecting  and 
disbursing  the  school  fund. 

The  Constitution  requires  the  counties  to  bear  the  expense 
of  protecting,  investing  and  collecting  the  school  fund.  What- 
ever sums  they  pay  to  their  officers  for  managing  the  fund 
they  must  account  for  to  the  State.  State,  ex  reh,  v.  Board, 
tic,,  90  Ind.  359;  Vanaradall  v.  State,  ex  reL,  65  Ind.  176, 
see  p.  184.  For  money  paid  out  of  the  school  fund  to  its 
officers  for  managing  the  school  funds,  an  action  will  lie 
against  the  county. 

The  answer  of  the  appellant,  interposing  the  statute  of 
limitations  as  a  defence,  is  not  good.  The  county,  in  receiv- 
VoL.  103.— 32 
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ing  and  disbursing  school  funds,  acts  as  a  trustee,  and  it  is  a 
familiar  rule  that  the  trustee  of  a  direct  trust,  when  sued  by 
the  beneficiary,  can  not  successfully  interpose  the  defence  of 
the  statute  of  limitations.  The  trust  in  this  case  is  a  direct 
one,  for  the  fund  is  set  apart  by  positive  law  as  a  trust  fund. 
It  is  not  merely  an  implied  trust,  but  it  is  a  trust  created  for 
a  high  and  important  purpose.  If  it  were  a  mere  implied 
trust,  then  the  statute  of  limitations  would  be  available  as  a 
defence.  Newsom  v.  Board,  etc.,  post,  p.  526.  It  is,  how- 
ever, more  than  a  trust  by  implication,  for  it  is  one  expressly 
created  and  carefully  guarded  by  law.  In  State,  ex  rel.,  v. 
Board,  etc.,  supra,  it  was  held,  as  we  now  hold,  that  against 
such  a  trust  the  defence  of  the  statute  of  limitations  can  not 
be  successfully  interposed.  That  case  is  precisely  like  the 
present. 

The  fund  set  apart  for  the  common  schools  is  a  trust  fund 
of  a  class  and  character  that  can  not  be  diverted,  directly  or 
indirectly,  to  any  other  purpose  than  that  to  which  it  is  de- 
voted by  express  law.  State,  ex  reL,  v.  Board,  etc.,  supra; 
People  V.  Board  of  Education,  13  Barb.  400;  Collins  v.  Hen- 
derson, 11  Bush,  74 ;  City  of  Iloboken  v.  Phinney,  29  N.  J. 
L.  65.  As  the  school  fund  is  expressly  made  a  trust  fund, 
the  decision  in  Moore  v.  State,  ex  rd.,  55  Ind.  360,  is  not  in 
point. 

A  settlement  between  the  board  of  commissioners  and  a 
county  auditor,  or  other  county  officer,  does  not  conclude  the 
State  from  maintaining  an  action  to  recover  school  funds  un- 
lawfully paid  to  an  officer  by  the  board.  Such  a  settlement 
does  not  even  conclude  the  county  from  maintaining  an  ac- 
tion against  a  defaulting  or  delinquent  officer.  Hunt  v.  StaJUf 
ex  rel,  93  Ind.  311. 

A  claim  was  filed  some  years  prior  to  the  commencement 
of  this  action  against  the  county  for  money  paid  to  its  officers, 
and  a  judgment  was  recovered  in  that  action,  but,  as  the  spe- 
cial finding  states,  "  None  of  the  items  sued  for  in  the  first 
case  are  the  same  as  those  sued  for  in  this  action,  and  that  the 
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causes  of  action  are  not  the  same^  but  different.''  It  is  too 
clear  to  require  discussion  that  this  finding  overturns  the  ap- 
pellant's argument  that  there  was  a  former  adjudication  of  the 
matter  in  controversy. 

Judgment  affirmed. 

Filed  Nov.  5, 1885. 


No.  12,113. 
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Deed. — Delivery, — Aceeptanee. — Quieting  TitU.^Omveyaneeofl^irent  to  Infant  _ 
Child. — Presumption, — Where,  in  an  action  by  a  father  against  his  daughter 
to  set  aside  a  deed  and  quiet  title,  the  facts  undisputed  are,  that  the 
father,  without  any  money  consideration,  and  without  the  knowledge  of 
the  grantee,  conveyed  to  his  daughter,  a  child  six  and  one-half  years 
old,  living  with  her  father,  by  deed  in  fee  simple,  the  real  estate  in  con- 
troversy, and  shortly  thereafter  caused  said  deed  tQ  be  recorded,  it  will 
be  presumed  that  the  deed  was  delivered  to,  and  accepted  by,  the  grantee. 

Practice. — Weight  of  Evidence, — The  Supreme  Court  will  not  reverse  a 
judgment  upon  the  weight  of  the  evidence  where  there  is  evidence  tend- 
ing to  sustain  the  finding  of  the  lower  court. 

From  the  Tippecanoe  Circuit  Court. 

W.  a  Wilsouy  J.  H.  Adavis,  J.  A.  Wihtach  and  J.  N.  Wil- 
stachf  for  appellant. 
'  J.  R.  Ooffrothy  H.  W.  Chase  and  F.  8.  Chaser  for  appellees. 

ZoLLARS;  J. — We  copy  from  the  opinion  rendered  in  this 
cause  upon  a  former  appeal,  and  reported  as  Vaughan  v.  God- 
man, 94  Ind.  191,  the  following  summary  of  appellant's 
complaint : 

"Appellant  was  the  owner  of  parts  of  two  lots  in  the  city 
of  Lafayette,  which  he  acquired  by  purchase  and  deeds— one 
in  the  year  1864  and  one  in  1865.  This  property  was  bought 
for  a  family  residence,  was  paid  for  by  appellant  out  of  his 
earnings,  and  constituted  the  whole  of  his  property.  In  1859 
appellant  married  Mrs.  Shay ;  she  did  not  at  that  time,  nor 
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did  she  at  any  time  thereafter,  own  any  property.  Appellee 
Catharine  was  born  in  1861 ;  when  she  was  five  years  old  a 
brother  of  the  mother's  deceased  husband  threatened  to  sue 
appellant  for  a  debt  of  $500,  due  him  from  the  deceased  hus- 
band, which  appellant  had  never,  in  any  manner,  obligated 
himself  to  pay.  At  this  juncture  appellant  consulted  a  dis- 
tinguished lawyer,  and  upon  his  advice,  as  stated  in  the  com- 
plaint, appellant  and  his  wife  *  conveyed  both  said  pieces  of 
real  estate  to  their  said  daughter,  said  defendant  Catharine 
Vaughan,  in  order  that  the  said  plaintiff  and  his  wife  might 
not  be  molested  with  a  lawsuit,  and  that  the  property  might 
be  preserved  in  the  family,  without  expense  of  a  litigation, 
by  a  deed  dated  October  19th,  1867,  without  any  considera- 
tion, except  the  purpose  of  preserving  the  property,  and 
for  the  expressed  consideration  of  one  dollar/  The  aver- 
ments of  the  complaint  in  relation  to  the  delivery  of  the 
deed  are  as  follows :  '  Plaintiff  further  avers,  *  *  *  that  said 
Catharine  Vaughan,  at  the  date  of  said  deed,  was  only  of  the 
age  of  five  years;  that  said  deed  was  never  delivered  to  her; 
*  *  *  that  this  plaintiff,  without  any  knowledge  on  the  part 
of  said  Catharine  Vaughan,  took  said  deed,  on  the  21st  day 
of  October,  1867,  to  the  office  of  the  recorder  of  said  county, 
and  procured  and  paid  for  the  recording  of  the  same,  and 
on  or  about  the  1st  day  of  November,  1867,  obtained  the 
same  again  from  said  recorder,  and  placed  the  same  with  his 
own  papers,  where  it  has  ever  since  remained,  and  has  never 
left  his  possession^  nor  been  in  the  possession  of  said  Cath- 
arine Vaughan,  nor  any  other  person  except  this* plaintiff 
and  his  counsel.  And  the  plaintiff  further  says  and  ex- 
pressly avers,  that  said  deed  to  said  Catharine  Vaughan  was 
never  delivered  to  her,  nor  to  any  person  or  persons  for  her; 
she  had  no  knowledge  whatever  of  said  deed  at  the  time  it 
was  signed,  nor  for  more  than  twelve  years  thereafter,  and 
the  title  was  never  accepted  by  her,  nor  possession  taken  by 
her,  nor  by  any  person  for  her  (except  the  recent  possession 
of  said  guardian  appointed  December  29th,  1880,  be  ac- 
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counted  such  possession)/  It  is  further  made  to  appear  by 
the  complaint  that  appellant  occupied  the  property  as  a 
family  residence  until  the  death  of  his  wife^  and  for  some 
time  thereafter,  and  remained  in  the  possession  until  the  ap- 
pointment of  the  guardian  for  Catharine  in  1880,  paid  the 
taxes,  made  improvements,  collected  the  rents,  etc/' 

The  prayer  of  the  complaint  is  that  the  deed  be  declared 
to  be  a  nullity  and  be  cancelled  and  held  for  naught,  and 
that  a  commissioner  be  appointed  to  convey  the  real  estate  to 
the  plaintiff,  Vaughan.  Since  the  action  was  commenced, 
the  daughter's  name  has  been  changed  by  marriage. 

Citing  Taylor  v.  McClure,  28  Ind.  39,  Santera  v.  Pumphreyy 
24  Ind.  231,  Malldt  v.  Page,  8  Ind.  S64,' Tallman  v.  Cooke, 
39  Iowa,  402,  and  3  Washb.  Real  Prop.  (4th  ed.)  284,  we  held 
upon  the  former  appeal,  that  a  deed  may  be  delivered  by  the 
grantor  having  it  recorded,  if  his  purpose  in  so  doing  is  to 
effectuate  a  delivery. 

Citing  the  above  authorities,  and  the  cases  of  HoiehMss  v. 
Olmstead,  37  Ind.  74,  Ben*y  v.  Anderson,  22  Ind.  36, 
Thaieher  v.  Ht.  Andrew* a  Church,  37  Mich.  264,  Jones  v. 
Swayze,  42  N.  J.  279,  Gilbert  v.  North  American  Fire  Ins. 
Co.,  23  Wend.  43,  Byars  v.  Spencer,  101  111.  429,  and  Mar- 
tindale  Law  of  Conv.,  sections  204,  206, 212  and  222,  it  was 
further  held  that  if  a  deed  is  recorded  by  the  procurement  of 
the  grantor,  that  is,  prima  faxne,  a  delivery,  especially  when 
the  conveyance  is  to  a  minor ;  that  this  prima  facie  case  may 
be  overthrown  by  evidence ;  that  the  question  of  delivery  is 
one  of  fact  to  be  determined  upon  the  evidence  ;  that  in  all 
disputes  as  to  whether  or  not  a  deed  has  been  delivered,  the 
important  inquiry  is  to  ascertain  the  intent  of  the  grantor  in 
the  act,  or  several  acts,  which  it  may  be  claimed  constitute  a 
delivery;  that  in  such  inquiry  the  question  is,  did  he  intend 
to  divest  himself  of  title  and  lodge  it  in  the  grantee?  And, 
again,  citing  some  of  the  above  authorities,  and  Cecil  v.  Beaver, 
28  Iowa,  241  (4  Am.R.  174),  Spencer  v.  Carr,  45  N.  Y.  406 
(6  Am.  R.  112),  Guard  V.  Bradley,  7  Ind.  600,  Squires  v. 
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Summers,  85  Ind.  252,  Bryan  v.  Wash,  7  111.  557,  Reed  v. 
Douthit,  62  111.  348,  Bivard  v.  Walker,  39  III.  413,  and  3 
Washb.  Real  Prop.  (4tli  ed.),  p.  284,  it  was  held  that  where 
the  grant  is  to  a  child,  by  way  of  a  gift,  and  is  beneficial  in 
effect,  acceptance  of  the  deed  will  be  presumed,  although  the 
deed  may  be  retained  in  the  possession  of  the  grantor. 

In  accordance  with  the  holdings  above  stated,  it  was  further 
held,  reversing  the  judgment,  that  disregarding  some  of  the 
averments  in  the  complaint,  because  they  are  statements  of 
evidentiary  facts,  rather  than  of  the  ultimate  fact,  the  re- 
peated allegation,  that  the  deed  was  not  delivered,  rendered 
the  complaint  good  as  against  the  demurrer  directed  against 
it,  although  the  grantor  had  caused  the  deed  to  be  recorded. 
These  rulings  are  supported  by  the  subsequent  cases  of  Jones 
v.  Loveless,  99  Ind.  317,  Fitzgerald  v.  Goff,  99  Ind.  28,  and 
Bremmerman  v.  Jennings,  101  Ind.  253. 

Since  the  reversal  upon  the  former  appeal,  the  case  has  been 
tried  b^low;  the  relief  asked  by  appellant  was  denied,  and 
judgment  was  rendered  against  him  for  costs.  The  overrul- 
ing of  appellant's  motion  for  a  new  trial  is  the  only  assigned 
error.  That  motion  raises  the  single  question  of  the  suffi- 
ciency of  the  evidence  to  sustain  the  finding  and  judgment 
of  the  trial  court.  That  appellant  is  the  father  of  appellee, 
Catharine  Godman ;  that  in  October,  1867,  without  any 
money  consideration,  he  and  his  then  living  wife,  who  was 
her  mother,  signed  and  acknowledged  a  deed,  which  upon  its 
face  is  a  deed  of  conveyance  in  fee  simple  to  said  appellee  of 
the  real  estate  in  dispute;  that  appellant  shortly  thereafter 
caused  the  deed  to  be  recorded ;  that  at  that  time  appellee  was 
about  six  and  one-half  years  old,  and  lived  with  her  parents, 
are  facts  about  which  there  is  no  dispute. 

Upon  these  undisputed  facts  the  following  presumptions, 
if  none  other,  arise  : 

First.  That  the  deed  was  delivered. 

Second.  That  it  was  accepted  by  the  grantee. 

These  presumptions  make  a  prima  facie  case  in  favor  of 
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appellee  and  against  appellant.  He  can  not  recover  in  this 
action  until  he  meets  and  overthrows  this  prima  facie  case 
against  him. 

The  substance  of  appellant^s  testimony  is  as  follows  :  He 
purchased  the  real  estate  in  controversy,  paid  for  it  with  his 
own  means,  made  improvements  upon  it,  paid  the  taxes  upon 
it,  and  possessed  and  controlled  it  until  1880,  when  appellee's 
then  guardian  deprived  him  of  the  possession.  In  1867  his 
wife,  who  afterwards  died,  was  an  invalid.  About  that  time 
he  received  a  letter  from  a  brother  of  his  wife's  deceased  hus- 
band, demanding  that  he,  appellant,  should  pay  a  debt  of 
$500  which  the  deceased  husband  owed.  He  consulted  a  dis- 
tinguished lawyer,  now  dead,  and  was  advised  by  him,  that 
while  the  claim  might  not  be  collectible  from  him  by  law,  he 
hud  better  convey  the  real  estate  to  the  daughter,  and  thus  save 
the  expense  of  a  litigation.  For  the  purpose  and  intention 
of  thus  avoiding  the  expense  of  a  litigation  and  the  payment 
of  the  claim  made  upon  him,  and  to  save  the  property  for 
himself,  he  and  his  wife  executed  the  deed,  and  he  had  it  re- 
corded, and  has  always  thought  that  the  daughter  had  no  claim 
in  or  to  the  property.  At  the  time  the  deed  was  made,  the 
daughter  was  about  six  and  one-half  years  old.  She  paid 
nothing,  and  knew  nothing  of  the  deed  until  she  was  eighteen 
or  nineteen  years  old.  About  this  time,  without  a  demand 
from  him,  she  said  that  she  would  deed  the  property  to  him 
when  she  became  of  age.  Subsequently,  she  asserted  that  the 
property  was  hers.  After  the  deed  was  recorded,  he  kept  it 
in  a  trunk  a  part  of  the  time,  but  until  the  death  of  his  wife, 
in  1872,  he  kept  it  in  a  drawer,  to  which  his  wife  had  access. 

The  substance  of  appellee  Catharine's  testimony  is  as  fol- 
lows: She  was  twenty -three  years  old  in  March,  1884,  and 
was  about  twelve  years  old  when  her  mother  died.  The 
family  lived  on  and  in  the  property  in  dispute  for  two  years 
preceding  her  mother's  death.  Shortly  before  her  death,  the 
mother  explained  the  deed  to  her,  and  told  her  that  the  prop- 
erty was  hers,  that  it  would  make  a  home  for  her,  and  that 
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she  should  always  keep  it.  The  father,  appellant,  was  ofleD 
present  when  these  conversations  about  the  deed  and  prop- 
erty occurred ;  he,  too,  said  that  the  property  had  been  deeded 
to  her  and  was  hers.  The  deed  was  kept  in  a  bureau  drawer 
of  which  the  mother  had  charge.  Appellee  had  access  to 
the  drawer,  and  had  read  the  doed  before  her  mother's  death. 
One  Mr.  McGrath  was  appointed  appellee's  guardian  about 
the  year  18j30. 

Another  credible  witness  testified,  that  when  the  appoint- 
ment of  McGrath  was  about  to  be  made,  appellant  desired  to 
be  appointed,  and  said  that  if  appellee  would  consent  to  his 
appointment,  she  might  keep  the  property;  that  he  intended 
she  should  have  it,  but  she  had  acted  so,  and  treated  him  so, 
that  he  was  going  to  take  it  from  her. 

We  have  here  a  question,  not  upon  the  sufficiency  of  aver- 
ments in  the  complaint,  as  upon  the  former  appeal,  but  a 
question  upon  the  sufficiency  of  the  evidence.  It  is  clear 
that  upon  the  above  evidence  we  could  not  reverse  the  find- 
ing and  judgment  of  the  trial  court,  without  the  violation 
of  the  well  settled  rule,  that  this  court  will  not  reverse  a 
judgment  upon  the  weight  of  the  evidence,  where  it  tends  to 
sustain  the  finding  and  judgment  of  the  court  below.  The 
reason  of  that  rule  has  been  so  often  stated  that  we  need  not 
re-state  it  here.  We  can  not  say  that  appellant  has  met  and 
overthrown  the  presumption  that  confronted  him  upon  the 
undisputed  facts  at  the  outstart.  It  is  clear  that  appellee 
Catharine  has  never  declined  to  accept  the  conveyance.  On 
the  other  hand,  her  entire  course  of  conduct  has  been  in 
keeping  with  the  presumption  that  she  accepted  the  deed  and 
grant  made  to  her.  Appellant's  testimony,  too,  supports  the 
presumption  that  by  procuring  the  deed  to  be  recorded,  he 
meant  to  deliver  it,  and  lodge  the  legal  title  to  the  property 
in  appellee  Catharine.  His  purpose  in  making  and  record- 
ing the  deed  manifestly  was,  so  far  as  he  could  in  that  man- 
ner, to  place  the  property  beyond  the  reach  of  the  person 
making  the  unjust  demand  upon  him. 
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In  the  findiDg  and  judgment  of  the  court  below  is  neces- 
sarily included  the  finding  that  the  deed  was  delivered  and 
accepted.  We  can  not  disturb  that  findings  and  must  deal 
with  the  case  upon  the  assumption  that  the  deed,  absolute  in 
form,  was  delivered  and  accepted.  When  that  conclusion 
is  reached,  the  case  is  disposed  of. 

It  may  be  very  unfortunate  for  appellant  that  he  made  the 
deed.  The  case  appears  to  be  one  of  hardship  to  him,  and 
of  ingratitude  upon  the  part  of  the  daughter.  The  deed,  how- 
ever, was  voluntarily  executed,  and  there  is  nothing  in  the 
case,  as  made  upon  the  trial,  that  would  justify  or  authorize 
a  court  to  overthrow  it.  See  Mallett  v.  Page,  8  Ind.  364 ; 
Cecil  V.  Beaver,  28  Iowa,  241 ;  Rivard  v.  Walker ^  39  111.  413 ; 
Gage  v.  Gage^  36  Mich.  229;  Lochenour  v.  Lochenour^  61 
Ind.  595.  ^ 

The  judgment  is  affirmed,  with  costs. 

Filed  Nov.  6, 1885. 

No.  12,140. 

108  find 
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Telegraph  Company.— Potwr  to  Regulate  Office  Ifoara.— Under  section 
4176,  B.  S.  1881,  a  telegraph  company  may  regulate,  reasonably,  its  ofSce 
hours  according  to  the  requirements  of  the  business  at  the  various 
points  where  it  holds  itself  out  for  public  service. 

Same. — Failure  to  Transmit. — StatiUory  Penalty. — The  penalty  for  failing  to 
seasonably  transmit  a  message  is  not  incurred  unless  there  is  a  failure 
to  receive  and  transmit  during  the  usual  office  hours,  both  at  the  point 
where  the  message  is  received  and  that  to  which  it  is  transmitted. 

Same. — InfomuUion  to  AgerUs  as  to  Office  Hours  at  Different  Points, — To  avoid 
the  statutory  penalty,  it  is  not  necessary  that  a  telegraph  company 
should  keep  its  agents  at  all  points  informed  concerning  the  office  hours 
at  all  other  points,  so  that  the  sender  of  a  message  may  be  voluntarily 
apprised  of  any  probable  delay  in  its  transmission  on  that  account. 
But  it  seems  that  a  case  might  arise  where  the  company  would  be 
bound  to  ascertain  and  disclose  its  inability  to  transmit  the  message 
speedily  or  be  liable  in  damages. 
HowK,  J.,  dissents. 

From  the  Fountain  Circuit  Court. 


506  SUPREME  COURT  OP  INDIANA, 

The  Western  Union  Telegraph  Company  v.  Harding. 

/.  E.  McDonald,  J,  M.  BuUer,  A.  L.  Mason  and  H,  L, 
Gordon,  for  appellant. 

C.  M.  MoCabe,  for  appellee. 

Mitchell,  C.  J. — This  suit  was  brought  by  Charles  N. 
Harding  against  the  Western  Union  Telegraph  Company  to 
recover  the  statutory  penalty  for  negligently  failing  to  trans- 
mit a  message  received  by  it  from  the  plaintiff. 

The  complaint  charges  that  the  message  was  delivered  to 
the  defendant's  agent,  at  its  office  in  Crawfordsville,  Indiana, 
on  the  27th  day  of  September,  1884,  during  usual  office  hours, 
to  be  transmitted  to  Covington,  Indiana,  and  that  payment 
for  transmission  had  been  made  according  to  the  regulations 
of  the  company.  The  message  set  out  is  of  the  tenor  fol- 
lowing : 
^^To  C.  M,  McCabe,  ComngtoUj  Ind. 

"  Can  not  come  to-night.    Write  us  to-morrow.    Alls  well. 

"  C.  N.  Harding." 

It  is  charged  that  the  defendant's  agent,  at  Covington,  re- 
ceived the  message  in  the  evening  of  the  day  on  which  it  was 
left  for  transmission,  but  that  he  neglected  to  deliver  it  until 
after  noon  of  the  day  following. 

With  the  general  denial,  the  defendant  filed  a  special  an- 
swer. In  this  it  is  averred  that  the  message  was  delivered  to 
its  agent  at  Crawfordsville  at  ten  minutes  after  seven  o'clock 
p.  M.,  on  September  27th,  1884,  that  being  Saturday,  and  that 
it  was  promptly  transmitted  and  received  off  the  wire  at  Cov- 
ington by  the  night  operator  of  the  Indiana,  Bloomington 
and  Western  Railroad  Company  at  twenty-five  minutes  past 
seven  o'clock  p.  M.of  the  same  dav. 

The  answer  alleges  further  that  the  defendant's  office  hours 
at  Covington  are  from  seven  o'clock  A.  M,  to  seven  o'clock 
p.  M.  That  between  those  hours  its  office  at  that  point  is 
open  to  the  public,  and  its  agent  and  messenger  are  on  duty 
to  receive,  deliver  and  transmit  messages,  and  that  it  has  no 
night  operator  or  messenger  in  its  employ  at  Covington  to 
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send  or  receive  messages  for  the  public  after  regular  office 
hours ;  that  its  agent  and  messenger  there  go  off  duty  at  seven 
in  the  evenings  and  do  not  return  again  for  duty  until  the 
regular  office  hour  on  the  day  following,  and  that  it  does  not 
keep  its  Covington  office  open,  or  hold  itself  out  to  the  pub- 
lic, to  transact  business  there  at  any  other  time  than  between 
the  hours  mentioned ;  that  all  messages  sent  from,  or  received 
at,  that  office  except  during  regular  office  hours,  are  sent  and 
received  by  the  night  operator  of  the  railroad  company,  or 
by  some  other  person  who  is  neither  the  agent,  nor  in  the 
employ  of  the  defendant.  It  is  averred  that  the  message  sent 
to  the  plaintiff  was  received  at  Covington  by  the  night  oper- 
ator of  the  railroad  after  the  defendant's  regular  office  hours, 
and  that  it  was  not  so  received  by  any  person  who  was  in  its 
employ ;  that  its  office  was  not  kept  open  on  Sundays  for  the 
purpose  of  transacting  business  with  the  public,  but,  as  w^as 
his  custom,  the  defendant's  messenger  went  to  the  office  at 
nine  o'clock  on  the  Sunday  morning  after  the  message  was  so 
received,  and,  discovering  it  there,  he  went  out  to  deliver  it 
to  the  person  to  whom  it  was  addressed,  but  failed  to  find 
him  until  about  noon,  when  he  delivered  it.  The  paragraph 
closes  with  an  averment  that  the  message  was  transmitted 
with  .impartiality  and  good  faith,  and  without  delay,  in  the 
order  of  time  in  which  it  was  received,  without  postpone- 
ment, etc. 

A  demurrer  was  sustained  to  the  second  paragraph,  and  an 
exception  taken.  Afterwards  the  defendant  withdrew  the 
general  denial,  and,  refusing  to  plead  further,  judgment  was 
rendered  for  the  statutory  penalty. 

Upon  this  appeal  the  question  is  presented,  whether  the 
facts  pleaded  in  the  answer  constituted  a  sufficient  excuse  for 
the  alleged  default  of  the  telegraph  company  ? 

The  defence  is  predicated  upon  the  fact  that,  although 
promptly  sent,  the  message,  in  its  usual  course,  was  not  re- 
ceived at  Covington  within  the  regular  or  usual  office  hours 
of  the  company  at  that  point. 
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Section  4176^  R.  S.  1881^  provides^  in  substance,  that  com* 
panies  engaged  in  telegraphing  for  the  public  shall,  '^during 
the  usual  office  hours,  receive  dispatches,'^  and,  on  payment  of 
the  usual  charge,  ^^  transmit  the  same  with  impartiality  and 
good  faith,*'  in  the  order  of  time  in  which  they  are  received, 
under  penalty,  etc. 

The  statute  recognizes  the  common  law  right  of  the  com- 
pany to  make  reasonable  regulations  for  the  transaction  of 
its  business.  It  implies  that  to  a  reasonable  extent  it  may 
prescribe  the  hours  during  which  it  will  transact  business  for 
and  with  the  public.  Obviously,  this  must  include  the  right 
to  regulate  its  office  hours  according  to  the  requirements  of 
the  service  at  the  various  points  where  it  holds  itself  out  for 
public  service.  It  can  not  be  implied  that  beciiuse  the  pub- 
lie  service  may  require  that  its  office  hours  should  include  a 
given  time  at  one  point,  all  other  offices  or  places  at  which 
it  serves  the  public  must  be  open  and  fully  equipped  for  such 
service  an  equal  length  of  time.  Xo  reasonable  requirement 
would  demand  this. 

The  question,  then,  comes  to  this,  did  the  defendant  incur 
the  statutory  penalty  by  receiving  the  message  at  Crawfords- 
ville  during  its  usual  office  hours  there,  and  failing  to  trans- 
mit it  to  the  person  to  whom  it  was  addressed,  at  Covington, 
at  any  other  than  usual  office  hours  at  that  point  ? 

The  reasonable  construction  of  the  statute  is,  that  the  pen- 
alty is  incurred  by  a  failure  to  receive  and  transmit  messages 
impartially  and  in  good  faith  during  usual  office  hours.  We 
know  as  a  matter  of  common  knowledge,  that  the  transmis- 
sion of  a  communication  by  telegraph  involves  necessarily 
two  offices,  one  at  the  point  at  which  it  is  delivered  for 
transmission,  and  another  at  that  to  which  it  is  transmitted. 
What,  then,  is  meant  by  usual  office  hours,  as  used  in  the 
statute? 

In  construing  a  penal  statute,  it  must  be  remembered  that 
the  law  will  intend  nothing  in  favor  of  the  imposition  of  a 
penalty  until,  upon  a  strict  construction,  it  appears  there  has 
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been  a  clear  violation  of  the  statutory  obligation  for  which 
the  penalty  is  imposed. 

In  this  view,  it  seems  clear  to  us,  contrary  to  our  first  im- 
pression, that  the  penalty  is  not  incurred  unless  there  is  a 
failure  to  receive  and  transmit  during  the  usual  office  hours, 
both  at  the  point  where  the  message  is  received  and  that  to 
which  it  is  to  be  transmitted.  To  hold  otherwise  would  in- 
volve the  telegraph  company  in  the  necessity  of  having  its 
offices  open  for  the  reception  and  delivery  of  messages  at  all 
points  an  equal  length  of  time. 

If  the  requirements  of  its  business  at  one  point  made  it 
necessary  to  keep  its  office  open  twenty-four  hours  in  the  day, 
its  usual  office  hours  at  such  point  would  be  continuous.  It 
would,  according  to  the  construction  contended  for,  be  com- 
pelled to  receive  messages  during  usual  office  hours  at  that 
point.  If  it  must  transmit  them,  without  delay,  to  every 
other  point  to  which  they  may  be  directed,  or  incur  the  stat- 
utory penalty,  irrespective  of  the  requirements  of  its  business 
at  other  points,  then  of  necessity  it  must  have  no  offices  at 
all  at  points  where  it  can  not  have  them  open  continuously. 
We  do  not  think  this  was  the  purpose  of  the  statute. 

The  question  arises  whether  the  telegraph  company  should 
not  keep  its  agents  at  all  points  informed  concerning  the 
office  hours  at  all  other  points,  so  that  when  a  message  is 
presented  for  transmission,  the  sender  may  be  apprised  of 
any  probable  delay  which  may  intervene  at  the  other  end. 
If  the  question  should  be  as  to  the  mere  civil  liability  of  the 
company  for  damages,  there  might  a  case  arise  in  which  such 
a  requirement  would  be  reasonable.  Even  in  such  a  case  we 
find  eminent  authority  the  other  way. 

In  the  case  of  Given  v.  Western  Union  Tel.  Co.,  which  was 
an  action  brought  in  the  circuit  court  of  the  United  States 
for  the  Southern  District  of  Iowa,  to  recover  judgment  for  de- 
lay in  the  delivery  of  a  message,  this  question  arose.  The 
message,  for  the  non-delivery  of  which  damages  were  claimed, 
was  addressed  to  Marshalltown,  Iowa,  and  was  delivered  to 
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defendant  at  its  office  in  Des  Moines,  at  9  o'clock  p.  M.  It 
was  not  transmitted  to  Marshall  town  until  twenty  minutes 
after  8  o'clock  a.  m.  on  the  next  day,  for  the  reason  that  the 
office  at  Marshalltown  closed  at  9  o'clock  p.  m.  for  the  night. 
It  was  urged  by  the  plaintiff  that  having  received  the  mes- 
sage at  9  o'clock  at  Des  Moines,  and  having  received  full 
day  rate  charges  for  its  transmission,  the  defendant  was  bound 
to  transmit  it  to  the  person  addressed  at  Marshalltown  on 
that  night.  The  defendant  responded  that  the  office  at  Mar- 
shalltown closed  at  9  o'clock  p.  m.  for  the  night,  and  that 
the  message  could  not  be  transmitted  until  the  next  day, 
which  was  done.  The  question  as  to  the  duty  of  defendant 
to  keep  its  employees  at  one  office  informed  as  to  office  hours 
at  every  other  office  very  naturally  arose  upon  the  issue 
joined  by  defendant's  answer,  and  the  court  was  called  u}K>n 
to  decide  it.  In  doing  so,  Mr.  Justice  Miller  said :  "  Nor 
do  we  see  that  it  is  the  duty  of  the  Western  Union  Tele- 
graph Company  to  keep  the  employees  of  every  one  of  its 
offices  in  the  United  States  informed  of  the  time  when  every 
other  office  closes  for  the  night.  The  immense  number  of 
these  offices  all  over  the  United  States,  the  frequent  changes 
among  them  as  to  time  of  closing,  and  the  prodigious  vol- 
ume of  a  written  book  on  this  subject,  seem  to  make  this 
onerous  and  inconvenient  to  a  degree  which  forbids.it  to  be 
treated  as  a  duty  to  its  customers,  for  neglect  of  which  it 
must  be  held  liable  for  damages.  There  is  no  more  obliga- 
tion to  do  this  in  regard  to  offices  in  the  same  state  than 
those  four  thousand  miles  away,  for  the  communication  is  be- 
tween them  all,  and  of  equal  importance."  Given  v.  Wedem 
Union  Tel.  Cb.,  24  Fed.  Rep.,  p.  119.  So,  in  the  case 
of  Stevenson  v.  Montreal  Tel  Co.,  16  U.  C.  Q.  B.  530^ 
Burns,  J.,  said :  "  Having  selected  that  route,  it  may  be 
asked,  was  there  any  obligation  on  the  part  of  the  defendants 
to  inform  him  on  the  23d  of  November  that  the  line  was 
then,  at  the  receipt  of  the  message,  out  of  order.  I  do  not 
see  that  any  such  obligation  existed.     The  company  were 
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bound  only  to  transmit  as  soon  as  it  could  reasonably  be 
done.  *  *  *  Therefore  it  appears  to  me  it  is  not  reasonable 
to  exp.»ct  that  the  company  is  bounds  on  every  occasion 
when  a  person  desires  a  communication  to  be  forwarded,  to 
inform  him  that  possibly  the  message  may  not  be  forwarded 
for  some  minutes  or  some  hours.  It  is  more  reasonable,  I 
think,  to  cast  the  burthen  or  responsibility  upon  the  person 
presenting  messages  to  be  forwarded,  of  inquiring  whether 
they  can  be  sent  within  any  particular  time,  or  of  giving  in- 
formation of  the  particular  importance  it  may  be  to  the  party 
that  the  message  should  be  forwarded  without  delay." 

It  may  be  well  to  state  that  the  members  of  this  court  are 
not  all  agreed  as  to  the  validity  of  the  reasoning  contained 
in  the  foregoing  opinions,  and  are  not,  therefore,  to  be  deemed 
as  committing  themselves  to  them  as  authority. 

Whatever  we  might  conclude,  however,  as  to  the  doctrine 
of  the  cases  cited  when  applied  to  actions  for  the  recovery  of 
civil  damages,  we  are  satisfied  that  where  a  penalty  is  sought 
to  be  enforced  their  principles  should  be  applied. 

It  might  well  be  that  in  a  case  where  a  message  was  de- 
livered, which  showed  upon  its  face  the  importance  of  speedy 
transmission,  and  other  means  of  making  the  communication 
were  available  to  the  sender,  which  might  be  resorted  to  if 
he  was  informed  that  the  one  chosen  was  ineffectual,  or  his 
conduct  might  otherwise  be  materially  controlled  thereby,  the 
company  would  be  bound  at  its  peril  to  ascertain  and  disclose 
its  inability  to  serve  him,  or  render  itself  liable  to  respond  in 
damages. 

The  rule  which  governs  in  the  case  of  a  passenger  who  pur- 
chases a  ticket  entitling  him  to  passage  on  a  railway  train, 
has  some  analogy  here.  In  such  a  case  it  is  settled  that  it  is 
the  duty  of  the  passenger  to  inquire  before  embarking  upon 
the  train  whether  it  will  carry  him  to  the  point  of  his -desti- 
nation. Ohio,  etc.y  R,  W.  Co.  v.  Applewhite,  52  Ind.  540 ; 
Pittsburgh,  etc.,  R.  W.  Co,  v.  Nuzum,  50  Ind.  141  (19  Am. 
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R.  703) ;  Beauchamp  v.  International^  etc.,  R.  iJ.  Cb.,  9  Am. 
and  Eng.  R.  R.  Cas.  307,  and  note. 

It  is  argued  that  the  answer  does  not  show  but  that  the 
defendant's  agent  or  messenger  was  present  at  the  Coving- 
ton office  when  the  message  was  received,  and  it  is  s^d  if 
they  were,  the  company  are  liable  for  their  failure  to  deliver 
the  message  even  though  it  was  after  usual  office  hours.  We 
do  not  think  so.  The  statutory  liability  of  the  company  is 
predicated  upon  the  failure  to  receive  and  transmit  during 
usual  office  hours,  and  we  can  not  by  construction  enlarge  its 
operation  so  as  to  make  it  include  more  than  is  expressed  in 
its  terms. 

When  it  is  admitted  that  the  company  has  the  right  to  pre- 
scribe office  hours  for  a  given  place,  and  that  the  message  was 
transmitted  promptly  according  to  the  usual  office  hours  as 
prescribed,  then,  unless  it  is  made  to  appear  that  under  the 
circumstances  involved,  the  houra  prescribed  are  unreason- 
able, penal  liability  does  not  attach. 

The  complaint  having  averred  that  the  message  was  deliv- 
ered at  Crawfordsville  during  usual  office  hours,  and  that  the 
agent  at  Covington  failed  and  neglected  to  deliver  it  season- 
ably, was  presumptively  sufficient  to  cast  the  burden  upon 
the  defendant  of  excusing  its  apparent  default.  The  assign- 
ment that  the  complaint  was  not  sufficient  is,  therefore,  not 
well  taken. 

For  the  error  in  sustaining  the  demurrer  to  the  second  an- 
swer the  judgment  is  reversed,  with  costs. 

HowK,  J.,  does  not  concur  in  this  opinion. 
Filed  Nov.  6,  1885. 
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103  5Wl  Married  Woman. — Contract.—  Coverture. — Where,  to  an  action  on  contract 

against  a  married  woman,  she  pleads  coverture,  the  plaintiff  must  re- 
ply the  facts  whicli  show  that  the  contract  declared  on  is  one  which  she 
had  power  to  execute. 
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SjLUE.^Exeeuiory  Contraet—StaivU  ConatruedL—VndeT  section  5115,  R.  S. 
1881,  a  married  woman  has  general  power  to  make  executory  contracts 
except  in  certain  specified  cases;  and  the  provision  of  section  5117,  that 
she  may  make  contracts  concerning  her  separate  personal  property^ 
is  not  a  limitation  upon  such  general  power. 

Same. —  Wearing  Apparel. — Promissory  Notes. — A  married  woman  mav  pur- 
chase wearing  apparel  for  herself,  and  notes,  executed  by  her  for  the 
price  which  she  agreed  to  pay  therefor,  are  valid,  and  may  be  enforced. 

From  the  Huntington  Circuit  Court. 

T.  O,  Smith,  for  appellant. 

J.  B.  Kenner  and  J.  L  Dille,  for  appellee. 

Elliott,  J. — The  first  and  second  paragraphs  of  the  ap- 
pellant's complaint  count  upon  promissory  notes  executed  by 
the  appellee,  the  third  is  upon  an  account  for  goods  sold  and 
delivered  to  her.  The  answer  of  the  latter  is,  in  substance, 
as  follows:  That  she  was  a  married  woman  at  the  time  the 
notes  were  executed  and  the  goods  purchased ;  that  she  still 
is  a  married  woman,  and  that  the  notes  were  not  given  by 
her  in  consideration  of  her  separate  property,  nor  for  any 
improvements  or  benefits  to  her  real  or  personal  property, 
nor  were  they  given  by  her  in  any  business,  loan  or  trade 
carried  on  by  her,  nor  by  any  partnership  of  which  she  was  a 
member,  "  but  they  were  given  for  goods  and  necessaries  for 
herself  and  family  in  the  way  of  clothing  and  wearing  ap- 
parel, and  that  the  same  is  the  debt  of  her  husband,  Chris- 
tian Engleman,  who  is  the  head  of  the  family  and  the  father 
of  the  children,  who  are  minors.'' 

To  this  answer  the  appellant  replied,  admitting  that  the 
appellee  was  a  married  woman,  and  alleging  that  ^^  the  notes 
were  executed  in  settlement  of  her  account  for  dry  goods, 
dress  goods  and  other  articles  of  female  apparel  suitable  to 
the  wants  and  condition  of  the  defendant,  which  she  pur- 
chased "  of  the  appellant's  assignor,  which  goods  were  charged 
to  her  on  the  books  of  the  assignor,  "  delivered  to  her,  and  used 
by  her ; "  that  the  goods  were  sold,  delivered  and  charged  to 
Vol.  103.— 33 
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the  appellee  by  the  appellant's  assignor,  "  relying  solely  upon 
her  special  promise  to  pay  for  the  same  out  of  her  own  sep- 
arate personal  property,  and  in  no  way  relying  upon  her  hus- 
band to  pay  for  the  same  or  any  part  thereof.'^ 

It  is  proper,  and,  indeed,  necessary  for  the  plaintiff,  in  a 
case  where  coverture  is  pleaded,  to  reply  the  facts  which  show 
that  the  contract  declared  on  is  one  which  the  married  wo- 
man had  power  to  execute.  Ciipp  v.  Campbell,  ante,  p.  213. 
.  The  question  here  is  as  to  the  sufficiency  of  the  facts 
pleaded  to  avoid  the  disability  of  coverture.  We  have  de- 
cided that  in  cases  of  married  women  ability  is  now  the  rule 
and  disability  the  exception.  Rosa  v.  Prather^  ante,  p. 
191.  This  is  the  only  reasonable  interpretation  of  our 
statute,  for  its  language  is  broad  and  comprehensive.  Sec- 
tion 5115  provides  that  "All  the  legal  disabilities  of  mar- 
ried women  to  make  contracts  are  hereby  abolished,  except 
as  herein  otherwise  provided."  This  confers  a  general  power 
to  make  executory  contracts  except  such  as  are  prohibited  by 
the  statute.  There  is  no  provision  prohibiting  married  wo- 
men from  purchasing  wearing  apparel  and  executing  notes 
for  its  value.  It  is  true,  that  in  section  5117  it  is  provided 
that  she  may  make  contracts  concerning  her  separate  personal 
property,  but  this  is  merely  permissive  and  cumulative,  and 
is  not  a  limitation  upon  the  general  power  conferred  by  the 
section  quoted.  It  would  be  a  great  stretch  to  affirm  that  in 
buying  personal  property  she  was  not  contracting  concerning 
it,  and  if  the  provision  found  in  section  5117  stood  alone  it 
would  be  quite  doubtful  whether  a  married  woman's  contract 
for  the  purchase  of  wearing  -apparel  for  herself  w^ere  not 
valid,  but  the  provisions  of  section  5115  make  it  very  clear 
that  such  contracts  are  valid  and  enforceable.  The  decisions 
in  Vogel  v.  Leichner,  102  Ind.  55,  Rothschild  v.  Raxib,  93  Ind. 
488,  and  Wulschner  v.  Sells,  87  Ind.  71,  support  our  conclu- 
sion. 

Our  conclusion  is  that  a  married  woman  may  purchase 
wearing  apparel  for  herself^  and  that  notes  executed  by  her 
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for  the  price  which  she  agreed  to  pay  for  it,  are  valid  and 
may  be  enforced. 

Judgment  reversed,  with  instructions  to  overrule  the  de- 
murrer to  the  reply,  and  to  proceed  in  accordance  with  this 
opinion. 

Filed  Nov.  6, 1886. 
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Meech  v.  Lamon. 

New  Pbomise. — BevivcU  of  Debt  Discharged  by  Bankruptcy. — The  promiBe,  hj 
which  a  deht  discharged  by  bankruptcy  proceedings  is  revived,  must  be 
express,  clear,  distinct  and  unequivocal,  in  contradistinction  to  a  prom- 
ise  implied  from  an  acknowledgment  of  the  justness  or  existence  of 
the  debt. 

Same. — A  promise,  in  these  words:  "I  do  not  intend  you  shall  lose  it,  I 
will  make  it  all  right/'  is  not  a  sufficient  new  promise  to  revive  a  debt 

.    discharged  by  bankruptcy.     Hubbard  v.  Farreity  87  Ind.  215,  criticised. 

From  the  Grant  Circuit  Court. 

B.  M.  Cobb  and  G.  W.  Watkina,  for  appellant. 

J.  B,  KenneTy  J.  L  Dille  and  L.  M.  Nindcy  for  appellee. 

NiBLACK,  J. — Prior  to  1873  one  Corey  owned  a  tract  of 
land  in  Huntington  county,  and  while  such  owner  he  exe- 
cuted a  mortgage  upon  it  to  one  Haynes.  Afterwards  Wil- 
liam H.  Meech,  the  appellant  in  this  cause,  became  the  owner 
of  the  same  tract  of  land  as  the  remote  grantee  of  Corey. 
During  the  year  1873  Meech  sold  and  by  warranty  deed  con- 
veyed the  land  to  William  Lamon,  the  appellee.  In  Decem- 
ber, 1877,  Haynes  commenced  an  action  in  the  Huntington 
Circuit  Court  against  Lamon  to  foreclose  his  mortgage,  and 
thereafter  obtained  a  decree  of  foreclosure  and  an  order  for 
the  sale  of  the  land.  In  March,  1879,  the  land  was  sold  at 
sheriff's  sale,  and  Haynes  became  the  purchaser,  receiving  a 
sheriff's  deed  therefor  after  the  expiration  of  a  year  from  the 
time  of  his  purchase. 
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This  action  was  commenced  by  Lamon  against  Meech  in 
October^  1881^  for  a  breach  of  the  covenants  contained  in  the 
letter's  deed. 

Meech  answered  that  on  the  30th  day  of  April,  1878,  he 
was  adjudged  a  bankrupt,  and  on  the  31st  day  of  December, 
1879,  had  received  his  final  discharge  in  bankruptcy. 

Lamon  replied  an  express  promise  by  Meech  to  jMiy  the 
damages  he  had  sustained  after  the  latter^s  discharge  in  bank- 
ruptcy. 

A  jury  returned  a  general  verdict  in  favor  of  Lamon,  and 
answered  special  interrogatories  as  follows: 

^^FlrsL  When  was  the  new  promise  made,  if  any,  to  pay 
the  indebtedness  in  suit  ?  Answer.  Promise  made  after  de- 
fendant filed  his  petition  in  bankruptcy. 

*^ Second.  What  was  the  precise  language  of  the  new  prom- 
ise? Answer.  '  I  do  not  intend  you  shall  lose  it ;  I  will  make 
it  all  right.' 

"Third,  To  whom  were  the  words  spoken ?  Answer.  They 
were  spoken  to  the  plaintiff  in  the  presence  of  L.  P.  Mil- 
ligan." 

The  bill  of  exceptions  shows  that  these  interrogatories  were 
properly  submitted  to  the  jury  by  the  court,  and  that  is  suf- 
ficient to  establish  the  fact  here  that  they  were  so  submitted. 

Meech  moved  for  judgment  in  his  favor  upon  the  answers 
to  the  special  interrogatories,  notwithstanding  the  general  ver- 
dict, but  his  motion  was  overruled.  He  then  moved  for  a 
new  trial  upon  the  ground,  amongst  others,  that  the  evidence 
was  insufficient  to  sustain  the  verdict,  but  that  motion  was 
also  denied. 

In  the  case  of  Shockey  v.  JftVfe,  71  Ind.  288  (36  Am.  R. 
196),  this  court  held,  in  general  terms,  that  the  promise  by 
which  a  discharged  debt  is  revived  must  be  clear,  distinct, 
and  unequivocal,  as  well  as  certain  and  unambiguous;  that 
there  must  be  an  expression  by  the  discharged  debtor  of  a 
clear  intention  to  bind  himself  to  pay  the  debt ;  that  the  ex- 
pression of  an  intentiorf  to  pay  the  debt  is  not  sufficient;  that 
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there  mast  be  an  actual  promise  before  the  debtor  is  bound ; 
that  an  intention  is  but  the  purpose  which  a  man  forms  in 
his  own  mind ;  that  a  promise  is  an  express  undertaking  or 
agreement  to  carry  the  purpose  thus  formed  into  effect,  and 
that  a  promise  to  revive  a  discharged  debt  must  be  express, 
in  contradistinction  to  a  promise  implied  from  an  acknowl- 
edgment of  the  justness  or  existence  of  the  debt. 

In  the  case  of  Allen  &  Co.  v.  FergusoUy  18  Wall.  1,  the 
facts  were,  that  Ferguson,  who  was  a  citizen  of  the  State  of 
Arkansas,  had  previously  to  the  7th  day  of  January,  1868, 
filed  his  petition  in  bankruptcy,  and  on  that  day,  which  was 
while  the  proceedings  were  pending  upon  his  petition,  he 
wrote  to  Allen  &  Co.,  the  holders  of  a  promissory  note  exe- 
cuted by  him,  a  letter  giving  a  statement  of  his  business 
affairs,  and  of  the  causes  which  had  led  to  his  applying  for 
.the  benefit  of  the  bankrupt  act.  In  that  letter  he  said :  "  Be 
satisfied ;  all  will  be  right.  I  intend  to  pay  all  my  just 
debts,  if  money  can  be  made  out  of  hired  labor.  Security 
debt  I  can  not  pay."  Adding  in  a  postscript:  "All  will  be 
right  betwixt  me  and  my  just  creditors."  Ferguson  in  due 
time  received  his  discharge  in  bankruptcy.  Allen  &  Co. 
afterwards  sued  him  in  the  circuit  court  for  the  Eastern  Dis- 
trict of  Arkansas  upon  the  promissory  note  which  they  held 
against  him.  Ferguson  appeared  and  pleaded  his  discharge 
in  bankruptcy  in  bar  of  the  action.  Allen  &  Co.  replied  a 
new  promise  in  writing,  setting  out  and  relying  upon  Fer- 
guson's letter  of  January  7th,  1868,  above  referred  to,  as 
containing  and  amounting  to  such  a  new  promise. 

A  demurrer  was  sustained  to  the  replication,  and,  upon  an 
appeal  to  the  Supreme  Court  of  the  United  States,  it  was 
held  that  the  debt  was  not  revived  by  Ferguson^s  letter; 
that  the  supposed  promise  contained  in  it  was  not  sufficiently 
clear,  distinct  and  unequivocal  to  operate  as  a  revival  of  the 
debt.  The  doctrine  of  this  case  is  fully  sustained  by  Blu- 
menstiel  Bankruptcy,  552,  and  by  Bump  Bankruptcy,  748, 
and  the  cases  respectively  cited  by  those  authors. 
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We  think  the  general  purport  of  the  assurances  given  by 
Meech  to  Lamon  in  this  case  were  no  stronger  than  those 
given  by  Ferguson  to  Allen  &  Co.,  and  are  hence  of  the 
opinion  that  the  circuit  court  erred  in  refusing  to  render 
judgment  in  favor  of  Meech,  notwithstanding  the  general 
verdict.  If  the  case  rested  here  primarily  upon  the  refusal  of 
the  circuit  court  to  grant  a  new  trial,  we  would  feel  constrained 
to  hold  that  the  verdict  was  not  sustained  by  the  evidence. 
The  finding  as  to  the  exact  words  which  constituted  the  sup- 
posed new  promise  did  not  embrace  all  the  words  uttered  by 
Meech  at  the  time  to  which  the  finding  referred,  and  which 
had  reference  to  the  amount  of  purchase-money  which  La- 
mon had  paid  for  the  land. 

The  evidence  showed  that  Meech  added  to  the  words  quoted 
in  the  finding,  '^  But  I  can't  do  anything  now,"  and  these  ad- 
ditional words  served  to  modify  and  to  limit  the  import  of 
those  which  immediately  preceded  them.  But  as  Meech  be- 
came entitled  to  a  judgment  in  his  favor  on  the  answers  to 
the  special  interrogatories,  there  is  no  sufficient  reason  for 
requiring  him  to  incur  the  hazard  of  a  new  trial. 

The  judgment  is  reversed  with  costs,  and  the  cause  is  re- 
manded with  instructions  to  the  court  below  to  enter  judg- 
ment in  favor  of  Meech  upon  the  answers  to  the  special  in- 
terrogatories notwithstanding  the  general  verdict. 

Filed  May  26,  1885. 

On  Petition  for  a  Rehearing. 

NiBLACK,  J. — A  petition  for  a  rehearing  has  been  filed  on 
behalf  of  the  appellee,  controverting  the  conclusion  reached 
by  us  at  the  former  hearing,  and  insisting  that  both  the  ar- 
guments used  and  the  inferences  drawn  in  support  of  that 
oonclusion  are  against  the  weight  of  authority,  and  especially 
inconsistent  with  the  doctrine  of  the  recent  case  of  Hubbard 
V.  Farrell,  87  Ind.  215. 

Upon  a  recurrence  to,  and  a  further  examination  of,  the 
the  case  of  Hubbard  v.  Farrell,  supra,  we  feel  constrained  to 
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admit  that  the  doctrine  of  that  case  does  not  support  the  con- 
clusion at  which  we  arrived  in  this  case^  and  that  the  incon- 
sistency between  the  two  cases  is  of  a  character  which  ought 
not  to  be  perpetuated  by  further  inadvertence  on  our  part. 

As  a  result  of  a  ftirther  examination  of  both  cases,  we  feel 
further  constrained  to  hold  that  the  case  of  Hubbard  v.  Far- 
rell,  in  question^  is  not  in  full  accord  with  the  best  approved 
cases  on  the  subject  of  the  revival  of  debts  discharged  by  pro- 
ceedings in  bankruptcy,  and  is  consequently  a  case  which 
ought  not  to  be  closely  followed  as  a  precedent  in  every  point 
Iruled  upon  by  it.  It  recognizes  too  liberal  a  rule  in  the  con- 
struction of  supposed  promises  relied  on  for  the  revival  of 
debts  against  a  discharged  bankrupt. 

The  original  opinion  in  this  case  has  the  further  support 
of  the  recent  and  well  considered  case  of  Elwell  v.  Cumner, 
136  Mass.  102,  and  is,  we  feel  reassured,  in  harmony  with  the 
general  current  of  the  authorities  bearing  upon  the  same 
subject. 

We  are  requested  by  counsel  for  the'appellee,  in  the  event 
that  we  still  adhere  to  the  opinion  that  the  judgment  in  this 
case  ought  to  be  reversed,  that  we  will  reverse  it  upon  the  ev- 
idence, and  remand  the  cause  for  a  new  trial  so  as  to  afford 
the  parties  another  and  better  opportunity  of  contesting  the 
matters  in  issue  between  them  at  the  former  trial. 

The  appellee  presumably  opposed  the  granting  of  a  new 
trial  in  the  court  below.  He  is  consequently  not  now  in  a 
position  which  entitles  him  to  insist  that  the  cause  ought  to 
be  remanded  for  a  new  trial.  Besides,  there  is  nothing  in  the 
record  which  gives  assurance  that  a  new  trial  would  probably, 
and  at  the  same  time  rightfully,  reach  a  result  different  fix)m 
that  which  we  have  ordered  to  be  consummated  upon  the  an- 
swers to  the  interrogatories  accompanying  the  general  verdict. 

The  petition  for  a  rehearing  is  overruled. 

Filed  Nov.  5, 1885. 
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No.  11,370. 

108  525!  •  The  Chicago  and  Atlantic  Railway  Company  v., 

;;^52o  Derkes  et  al. 

149    167 

CoNTRAOr.— -4oc«ptence. — Performance,— CimmderatUm. —  Mutuality, — Where 
a  contract  is  signed  by  one  only  of  the  contracting  parties,  bat  is  ac- 
cepted by  the  other  party,  and  affirmative  acts  constituting  the  consid- 
eration thereof  are  performed  by  the  latter,  it  is  the  mutual  and  bind- 
ing contract  of  both. 

Railroad.— Cbniroci. — QmsidercUion.— Where  parties,  in  consideration  of 
the  benefits  which  will  accrue  to  them  by  the  construction  of  a  railroad 
through  a  certain  county  and  town,  bind  themselves  in  a  sum  sufficient 
to  pay  for  the  right  of  way  across  the  county,  they  can  not,  after  the 
road  is  so  constructed,  claim  want  or  inadequacy  of  consideration  to 
defeat  the  contract. 

Same. —  UUm  Vires. — One  who  has  received  from  a  corporation  the  full 
consideration  of  his  agreement  to  pay  money,  can  not  avail  himself  of 
the  objection  that  the  contract  is  ultra  virea. 

From  the  Adams  Circuit  Court. 

•7.  S.  Slick  and  W.  0.  Johnson,  for  appellant. 
D.  Studabaker,  R,  S.  Peterson,  E,  A,  Huffman,  J.  T,  France, 
W,  J.  Vesey  and  /.  T.  Merryman,  for  appellees. 

HowK,  J. — The  error  assigned  by  the  appellant  Railway 
Company,  the  plaintiff  below,  upon  the  record  of  this  cause, 
is  this :  "  The  court  erred  in  sustaining  the  demurrer  of  ap- 
pellees  to  the  first,  second,  fifth,  sixth,  seventh  and  eighth  para- 
graphs of  appellant's  complaint,  and  to  each  of  such  para- 
graphs separately  and  severally.'' 

As  to  each  of  such  paragraphs  of  complaint,  the  only 
ground  of  demurrer  assigned  by  the  appellees  was  that  it  did 
not  state  facts  sufficient  to  constitute  a  cause  of  action.  After- 
wards, and  before  the  filing  of  the  subsequent  paragraphs,  the 
record  shows  that  the  appellant  dismissed  its  third  and  fourth 
paragraphs  of  complaint. 

The  suit  was  against  the  appellee  Derkes,  and  thirty-two 
j  other  defendants,  all  of  whom  are  named  as  appellees  in  this 

court.     Each  of  the  paragraphs  of  complaint,  remaining  in 
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the  record  after  the  dismissal  as  aforesaid  of  the  third  and 
fourth  paragraphs^  counted  upon  a  written  instrument  exe- 
cuted^ as  alleged  by  each  and  all  of  the  appellees^  a  copy  of 
which  instrument  was  filed  with  and  made  part  of  each  para- 
graph of  complaint.  Omitting  the  names  of  the  appellees 
subscribed  thereto,  this  written  instrument  was  in  the  words 
and  figures  following,  to  wit : 

'^  In  consideration  of  the  benefits  that  will  accrue  to  us  in 
the  location  and  construction  of  the  Chicago  and  Atlantic 
Railway  through  the  county  of  Adams,  in  the  State  of  In- 
diana, by  way  of  and  through  the  town  of  Decatur,  in  said 
Adams  county,  in  the  State  of  Indiana,  we  whose  names  are 
hereto  attached,  hereby  acknowledge  ourselves  bound  unto 
the  Chicago  and  Atlantic  Railroad  Company  in  a  sum  suffi- 
cient to  pay  for  the  right  of  way  across  said  Adams  county, 
as  mentioned  aforesaid,  this  bond  to  include  the  right  of  way 
already  contracted  for  and  that  hereafter  to  be  contracted  for, 
or  appropriated  ;  this  bond,  however,  not  to  include  switches 
or  depot  grounds,  for  all  of  which  we  jointly  bind  ourselves: 
Provided,  always,  that  this  instrument  is  not  to  be  binding, 
unless  signed  by  at  least  thirty  responsible  citizens  of  said 
Adams  countv. 

"  In  witness  whereof  we  have  hereunto  set  our  hands  and 
seals  this  11th  day  of  August,  1881." 

In  the  first  paragraph  of  its  complaint  the  appellant  alleged 
that  it  was  a  corporation,  organized  under  the  laws  of  this 
State,  and  that  on  the  11th  day  of  August,  1881,  and  prior 
thereto,  it  was  contemplating  the  construction  of  a  railroad 
through  the  State  of  Indiana  to  Marion,  in  the  State  of  Ohio, 
but  had  not  then  determined  whether  or  not  the  line  so  con- 
templated should  pass  through  the  town  of  Decatur,  in  Adama 
county,  Indiana,  or  some  point  south  thereof;  that  for  the 
purpose  of  securing  the  location,  construction  and  operation 
of  such  railroad  through  Adams  county,  and  to  and  through 
the  town  of  Decatur,  so  that  it  would  become  a  station  on 
such  line,  the  appellees  then  and  since  citizens  of  such  county. 
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and  each  owners  of  real  and  personal  property  in  the  county 
which  would  be  benefited  by  the  construction  of  such  road, 
executed  to  the  appellant  their  bond,  a  copy  of  which  was 
made  part  of  such  paragraph ;  that  such  bond  was  duly  signed 
by  more  than  thirty  responsible  citizens  of  Adams  county 
prior  to  its  delivery  to  appellant;  that,  relying  upon  such 
bond,  and  being  induced  thereby,  appellant  constructed  its 
railroad  through  Adams  county,  making  the  town  of  Decatur 
a  point  on  its  line,  at  a  cost  greater  than  it  would  have  in- 
curred had  it  adopted  a  line  south  thereof,  and,  for  that  pur^ 
pose,  was  compelled  to  and  did  procure  the  right  of  way 
through  Adams  county  as  cheaply  as  the  same  could  be  rea- 
sonably procured ;  that  the  necessary  cost  of  such  right  of 
way  through  Adams  county,  exclusive  of  switches  and  depot 
grounds,  paid  by  appellant  up  to  July  30th,  1883,  was  the 
sum  of  $9,131.95,  all  of  which  sum  was  necessarily  paid  at 
different  times  to  the  various  land-owners  through  whose  lands 
such  railroad  passed  in  Adams  county,  and  for  a  more  specific 
statement  of  persons,  amounts  and  dates  of  such  payments,  ref- 
erence was  made  to  exhibit  "  B,'^  filed  with  and  made  part  of 
such  paragraph  of  complaint ;  that  the  sums  so  paid  by  ap- 
pellant for  the  purpose  of  procuring  such  right  of  way,  with 
interest  thereon  from  dates  of  several  payments,  amounted  to 
$12,000,  no  part  of  which  had  ever  been  paid  by  appellees, 
or  either  of  them,  and  the  whole  of  such  sum,  with  interest, 
was  then  due ;  that  relying  upon  the  obligation  of  such  bond, 
appellant  necessarily  paid  out  such  sum  of  money  for  such 
right  of  way,  and  located,  constructed  and  fully  equipped  its 
railway  thereon,  through  the  county  of  Adams,  by  way  of  and 
through  the  town  of  Decatur  therein,  making  it  a  point  and 
station  upon  such  line ;  that  by  means  of  the  premises,  an  ac- 
tion had  accrued  to  appellant  to  recover  of  the  appellees  the 
aforesaid  sum  of  money ;  and  that,  although  appellant  had 
duly  demanded  such  sum  of  money  of  the  appellees,  yet  they 
had  hitherto  wholly  failed,  neglected  and  refused  to  pay  the 
same.     Wherefore,  etc. 
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The  second,  fifth,  sixth,  seventh  and  eighth  paragraphs  of 
the  complaint  each  state,  substantially,  the  same  facts,  in  differ- 
ent language  and  phraseology,  ajB  those  stated  in  the  first  para- 
graph, and  additional  facts  are  alleged  in  some  of  those  para- 
graphs. But  these  additional  facts  are  not  material  to  the 
questions  we  are  required  to  consider  and  decide  in  this  case, 
and  need  not,  therefore,  be  further  noticed. 

We  learn  from  the  briefs  of  counsel  that  the  appellees*  de- 
murrers to  the  several  paragraphs  of  complaint,  remaining 
in  the  record,  were  sustained  by  the  circuit  court  upon  two 
grounds,  namely : 

First  Because  of  the  apparent  want  of  mutuality  in  the 
contract  or  bond  sued  on  ;  and, 

Second.  Because  the  bond  or  contract  in  suit  was  not  such 
an  one  as  the  appellant  was  lawfully  empowered  to  make,  but 
was  ultra  vires,  and  void. 

The  first  of  these  objections  to  the  contract  or  bond  sued 
upon,  namely,  the  want  of  mutuality  therein,  is  certainly  not 
well  taken  as  to  any  one  of  the  paragraphs  of  appellant's 
complaint,  upon  the  facts  therein  stated.  The  contract  or  bond, 
when  it  was  first  executed,  was  what  is  sometimes  called  an 
unilateral  contract,  or  a  proposition  merely  from  the  appel- 
lees to  the  appellant.  But  when,  as  shown  by  the  facts  stated 
in  each  paragraph  of  complaint,  such  contract,  bond  or  prop- 
osition, after  its  delivery  by  the  appellees,  was  accepted  by 
the  appellant,  and  the  affirmative  acts  on  its  part,  called  for 
and  constituting  the  consideration  of  such  contract,  bond  or 
proposition,  were  fully  done,  kept  and  performed  by  appel- 
lant, the  appellees  can  not  be  heard  to  claim  there  is  any 
want  of  mutuality  in  the  instrument.  So  far  as  that  ques- 
tion is  concerned,  the  affirmative  acts  of  the  appellant  done 
and  performed,  as  alleged,  upon  tjie  faith  of  such  contract  or 
bond,  made  it  thenceforward  the  mutual,  valid  and  binding 
contract  of  each  and  all  of  the  contracting  parties.  This  is  set- 
tled by  many  decisions  of  this  court.    Street  v.  Chapmarij  29 
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Ind.  142 ;  Smith  v.  Hollettf  34  Ind.  519 ;  Fairbanks  v.  Meyers, 
98  Ind.  92;  Herrman  v.  Babcock,  ante,  p.  461. 

Under  the  facts  stated  in  each  of  the  paragraphs  of  com* 
plaint^  admitted  to  be  true  as  the  case  is  now  presented^  the 
appellees  can  not  say  that  the  contract  or  bond  in  suit  is  not 
supported  by  a  sufficient  consideration.  The  bond  itself  re- 
cites the  consideration  upon  which  the  appellees  bind  them* 
selves  to  pay  for  appellant^s  right  of  way  across  Adams 
county ;  and  the  averments  of  each  paragraph  of  complaint 
show  that  the  appellant  had  done  and  performed  every  act 
and  thing  stipulated  for,  in  such  bond,  by  the  appellees^  iu 
order  to  secure  to  them  the  benefits  in  consideration  of  which 
they  executed  the  bond.  It  is  shown  in  each  paragraph  of 
the  complaint,  that,  by  and  through  the  affirmative  acts  of 
the  appellant  upon  its  faith  iu  the  bond  sued  on,  the  appel- 
lees received  all  the  consideration  they  stipulated  for;  and, 
in  such  case,  they  are  in  no  position  to  successfully  claim 
either  that  they  received  no  consideration,  or  that  the  con- 
sideration was  inadequate  to  support  the  bond.  Where  par- 
ties get  all  the  consideration  they  voluntarily  and  knowingly 
contract  for,  it  is  well  settled  that  they  will  not  be  allowed 
to  say  they  received  no  consideration.  Baker  v.  Roberts,  14 
Ind.  552 ;  Smock  v.  Pierson,  68  Ind.  405  (34  Am.  R.  269)  ; 
Williamson  v.  Hitner^  79  Ind.  233 ;  Shade  v.  Oreviston,  93 
Ind.  591.  The  rule  is  almost  elementary,  that  where  parties 
get  all  the  consideration  they  bargained  for,  they  can  uot  be 
heard  to  complain  of  the  want  or  inadequacy  of  the  consid- 
eration. 

2.  But  it  is  claimed  that  the  contract  or  bond  in  suit  was 
not  such  an  one  as  the  appellant  railway  company  was  au- 
thorized by  law  to  accept  and  become  a  party  to,  but  that  it 
was  ultra  vires  and  void.  Upon  the  facts  stated  in  each  par- 
agraph of  complaint,  and  admitted  to  be  true  by  appellees* 
demurrers,- we  are  not  favorably  impressed  with  their  posi- 
tion. The  appellees  admit,  as  the  case  is  presented  here,  that 
they  executed  to  the  appellant  the  bond  or  contract  sued 
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upoiiy  and  that  the  appellant  relying  upon  such  bond  or  con- 
tract, and  believing  that  appellees  would  do  what  they  bound 
themselves  to  do,  located  and  constructed  its  line  of  railway 
through  Adams  county,  by  way  of  and  through  the  town  of 
Decatur.  After  they  have  thus  obtained  from  appellant  all 
that  they  bargained  for,  they  seek  to  escape  liability  on  their 
bond  or  contract  upon  the  ground  that  the  appellant  was  not 
authorized  by  law  to  become  a  party  thereto,  and  that,  as  to 
it,  such  bond  or  contract  was  ultra  vires  and  void.  Without 
deciding  whether  or  not  it  was  within  the  corporate  power  of 
the  railway  company  to  become  a  party  to  such  bond  or  con- 
tract, we  are  clearly  of  the  opinion  that,  after  full  perform- 
ance by  the  company  of  the  stipulations  of  such  bond  or 
contract,  on  its  part  to  be  done  and  performed,  and  aftier  the 
appellees  have  received  in  full  the  benefits  they  bargained  for, 
they  can  not  be  permitted  to  escape  or  avoid  the  obligation 
of  their  contract,  upon  the  ground  that  the  company  had 
possibly  exceeded  its  corporate  power,  or  that  such  contract, 
as  to  it,  was  possibly  ultra  vires  and  void.  This  question  was 
before  this  court  in  State  Board,  etc.,  v.  Citizens  Street  R.  W. 
Co.,  47  Ind.  407  (17  Am.  R.  702),  where  the  railway  company 
fiought  to  escape  liability  on  its  contract  to  pay  money,  upon 
the  ground  that  the  contract  was  ultra  vires  and  void.  The 
court  there  said :  "  It  is  not  claimed  in  the  case  under  consid- 
eration that  there  was  any  statute  by  which  the  street  railway 
company  was  prohibited  from  entering  into  the  contract  in 
question,  or,  in  other  words,  that  in  making  the  contract  that 
company  violated  any  statute  by  which  the  act  was  prohibited. 
All  that  is  claimed  is,  that  there  was  a  want  of  power  on  the 
part  of  the  corporation  to  bind  itself  by  the  contract.  It  is 
fully  shown  on  the  part  of  the  plainti£^  that  the  State  Board 
of  Agriculture  performed  the  contract  on  its  part.  The  street 
railway  company  has  thus  received  the  benefits  and  advan- 
tages of  the  contract,  but  seeks  to  avoid  paying  the  consider- 
ation promised,  because  it  had  not  the  legal  power  to  con- 
tract for  the  benefits  which  it  has  actually  received.     In  our 
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opinion,  the  street  railway  company  is  not  at  liberty  to  as- 
sume this  position."  To  the  same  effect,  substantially,  are 
the  following  cases :  Sturgeon  v.  Board,  etc.,  65  Ind.  302 ; 
Pooch  V.  Lafayette  Building  Ass'n,  71  Ind.  357;  Bicknell  v. 
Widner  School  Tp.,  73  Ind.  501. 

In  Whitney  Arms  Co.  v.  Barlow,  63  N.  Y.  62  (20  Am.  R. 
504),  the  court  say :  "  The  plea  of  ultra  vires  should  not  as  a 
•  general  rule  prevail,  whether  interposed  for  or  against  a  cor- 
poration^ when  it  would  not  advance  justice,  but  on  the  con- 
trary would  accomplish  a  legal  wrong.  *  *  *  One  who 
has  received  from  a  corporation  the  full  consideration  of  his 
engagement  to  pay  money,  either  in  services  or  property,  can 
not  avail  himself  of  the  objection  that  the  contract  thus  fully 
performed  by  the  corporation  was  ultra  vires,  or  not  within  its 
chartered  privileges  and  powers.  It  would  be  contrary  to 
the  first  principles  of  equity  to  allow  such  a  defence  to  pre- 
vail in  an  action  by  the  corporation."  This  language,  we 
think,  is  forcibly  applicable  to  the  case  in  hand,  and  meete 
our  full  approval.  See,  also.  Pierce  Railroads,  p.  515,  et  seq., 
and  Green's  Brice's  Ultra  Vires,  p.  729,  n.  a. 

Our  conclusion  is,  that  the  court  erred  in  sustaining  ap- 
pellees' demurrers  to  each  of  the  paragraphs  of  appellant's 
complaint. 

The  judgment  is  reversed  with  costs,  and  the  cause  is  re- 
manded with  instructions  to  overrule  the  demurrers  to  each 
paragraph  of  complaint,  and  for  further  proceedings  not  in- 
consistent with  this  opinion. 

Filed  Nov.  6, 1886. 

No.  12,188. 

Newsom  V.  The  Board  of  Commissioners  of  Barthol- 
omew; County, 

Statute  op  Limitations.— Jlfon«y  Received  by  Public  Officers. — 2Vu8<g.— The 
mere  receipt  of  money  under  claim  and  color  of  right  by  public  officers, 
does  not  constitute  them  trustees  in  such  a  sense  as  to  bar  the  defence 
of  the  statute  of  limitations.  * 
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Same. — Taxea  Rlegcdly  Collected. — An  ordinary  action  may  be  maintained 

to  recover  taxes  illegally  assessed  and  collected. 
.  Same. —  When  Statute  of  LimitcUiona  a  Valid  Defence.—  Where  money  can  be 

recovered  in  an  ordinary  action,  the  statute  of  limitations  is  a  valid 

defence. 
Same. — Can  not  be  Made  to  Direct  Trusts. — Equity. — It  is  only  to  direct 

trusts,  exclusively  coji^izable  by  courts  of  equity,  that  the  defence  of 

the  statute  of  limitations  can  not  be  made. 
Same. — Demand, — Where  a  demand  is  necessary  to  mature  a  cause  of  ac- 
tion, it  must  be  made  before  the  statute  of  limitations  has  run,  to  be 

available. 
Same. — A  demand  is  not  essential  to  create  a  cause  of  action  for  taxes 

illegally  collected. 

From  the  Bartholomew  Circuit  Court. 

if.  Hacker,  W.  F.  Strickland,  D.  L.  Wilson,  H.  8.  Downey, 
and  C  Major,  for  appellant. 
N.  R.  Keyes,  for  appellee. 

Elliott,  J. — The  appellant,  by  his  complaint,  seeks  to  re- 
cover from  the  county  taxes  which  it  is  alleged  were  wrong- 
fully and  illegally  exacted  from  him.  The  complaint  was 
before  us  in  Newsom  v.  Board,  etc,  92  Ind,  229,  where  it  was 
held  to  be  good.  The  questions  in  the  present  appeal  arise 
on  the  issues  formed  upon  answers  which  plead  the  statute  of 
limitations. 

The  position  of  the  appellant  is  that  the  money  exacted 
from  him  for  taxes  was  received  in  trust  for  him,  and  that 
the  statute  of  limitations  can  not  be  made  available  in  a  suit 
against  trustees  to  recover  trust  funds.  This  position  is  not 
tenable.  The  mere  receipt  of  money  under  claim  and  color 
of  right  by  public  officers  does  not  constitute  them  trustees  in 
such  a  sense  as  to  bar  the  defence  of  the  statute  of  limita- 
tions. Conceding,  but  not  affirming,  that  a  public  officer,  or 
corporation,  who  receives  money  under  color  of  right,  is  by 
that  act  constituted  a  trustee,  still  the  trust  is  not  one  which 
can  be  enforced  after  the  statute  of  limitations  has  run.  There 
are  trusts  which  can  not  be  enforced  against  the  defence  of 
the  statute,  and  if  there  is  here  any  trust  at  all,  it  is  within 
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the  class  which  the  statute  may  be  used  to  defeat.  Direct 
trusts,  exclusively  cognizable  by  courts  of  equity,  can  not  be 
defeated  by  the  statute,  but  the  present  trust,  if,  indeed,  it  be 
a  trust  in  any  just  sense,  is  not  a  direct  trust. 

Where  money  can  be  recovered  in  an  ordinary  action,  the 
statute  of  limitations  is  a  valid  defence.  Wood  Limitations, 
section  59.  In  discussing  this  question  the  author  referred 
to  says :  "  In  cases  where  the  jurisdiction  of  equity  is  con- 
current with  courts  of  law,  that  is,  when  a  right  is  sought  to 
be  enforced  in  equity  for  which  the  party  has  a  remedy  at 
law,  it  would  operate  as  a  virtual  repeal  of  the  statute,  if 
parties  by  a  change  of  forum  could  evade  its  effect."  Ibid.  It 
would  certainly  be  a  strange  rule  that  would  make  the  opera- 
tion of  the  statute  depend  simply  upon  the  character  of  the 
remedy  adopted  or  the  nature  of  the  forum  chosen,  and  the 
law  is  not  subject  to  the  reproach  of  sacrificing  a  substantial 
right  to  the  mere  form  of  the  remedy  selected  by  the  com- 
plainant.    Smith  V.  Calloway,  7  Blackf.  86,  see  p.  88. 

It  is  well  settled  that  an  ordinary  action  may  be  maintained 
to  recover  taxes  wrongfully  and  illegally  assessed  and  col- 
lected.    Oity  of  Indianapolis  v.  McAvoy,  86  Ind.  587. 

It  is,  as  we  have  said,  only  to  pure  or  direct  trusts  that  the 
equitable  rule  denying  the  validity  of  the  defence  of  the  stat- 
ute of  limitations  applies.  Augell  thus  states  the  law :  *^  But 
in  cases  of  resulting,  implied,  and  constructive  trusts,  the  rule 
is  otherwise,  it  being  well  settled,  as  a  rule  of  equity,  that, 
where  a  claim  is  made  after  a  great  length  of  time  against  the 
holders  of  trusts  of  this  description,  the  statute  of  limitations 
will  apply,  as  likewise  presumption  from  lapse  of  time." 
Angell  Limitations,  section  469.  Our  own  court  has  re- 
peatedly declared  and  enforced  this  principle. 

In  Raymond  v.  Simonson,  4  Blackf.  77,  it  was  said :  "  The 
general  rule,  however,  that  the  statute  of  limitations  is  a  bar 
to  suits  in  equity,  as  well  as  actions' at  law,  has  its  limits.  It 
is  opposed  by  another  general  rule,  that  in  cases  of  frauds  and 
trusts,  the  statute  of*  limitations  does  not  run.     The  trusts 


MAY  TEEM,  1885.  529 


Nc'Whom  V.  The  Board  of  Commissioners  of  Bartliolomew  County. 


coming  within  this  rule  are  direct  trusts;  technical  and  con- 
tinuing trusts^  which  are  not  cognizable  at  law^  but  which  are 
mere  creatures  of  a  court  of  equity,  and  fall  within  the 
proper  and  exclusive  jurisdiction  of  chancery.  There  are 
numerous  eventual  and  possible  trusts,  that  are  raised  by  im- 
plication of  law  and  otherwise,  that  fall  within  the  control 
of  the  statute.  Every  deposit  is  a  trust ;  every  person  who 
holds  money  to  be  paid  to  another,  or  to  be  applied  to  any 
particular  and  specific  purpose,  is  a  trustee,  and  may  be  sued 
either  at  law  or  in  equity.  Contracts  of  bailment  are  express 
and  direct  trusts,  but  these  are  all  within  the  statute.  The 
sound  rule  then  is,  that  the  trusts  not  reached  or  affected  in 
equity  by  the  statute  of  limitations,  are  technical  and  contin- 
uing trusts,  of  which  courts  of  law  have  no  cognizance."  The 
same  general  principle  is  asserted  in  Smith  v.  Calloway y  si(>pra, 
and  in  Miisselman  v.  Kent,  33  Ind.  452,  it  was  said  :  "  It  is 
also  claimed  that  in  cases  of  trusts  the  statute  does  not  run, 
but  this  is  true  only  of  trusts  of  a  certain  character.  Those 
technical  and  continuing  trusts  of  which  courts  of  chancery 
alone  had  jurisdiction  are  of  this  character.  Smith  v.  Calloway y 
7  Blackf.  86.  We  do  not  think  the  trust  which  the  law 
forces  upon  the  party  in  such  a  case  as  this  is  exempt  from 
the  operation  of  the  statute."  There  are  many  authorities 
supporting  the  rule  of  this  court,  among  them  Wilm^rding  v. 
Rv^Sy  33  Conn.  67,  Kane  v.  Bloodgood,  7  Johns.  Ch.  90, 
Robinson  v.  Hooky  4  Mason,  139,  Tinnen  v.  Mebane,  10  Texas, 
246,  Wingate  v.  Wingatey  11  Texas,  430,  Hovenden  v.  Lord 
Annealeyy  2  Sch.  &  Lef.  607,  Lockey  v.  Lockey,  Prec.  Ch.  518. 
These  authorities,  to  which  many  more  might  be  added, 
show  that  it  has  always  been  the  rule  that  there  are  many 
kinds  of  trusts  against  which  the  statute  of  limitations  will 
run,  and  they  show,  moreover,  that  it  is  not  correct  to  affirm, 
as  is  sometimes  done,  that  the  statute  never  runs  in  the  case 
of  a  trust.  This  statement  is  true  of  direct,  technical  trusts 
created  by  express  law,  or  by  deed  or  will,  but  it  is  not  true 
Vol.  103.— 34 
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of  implied  trusts^  where  there  is  concurrent  equity  and  law 
jurisdiction. 

The  appellant's  counsel  contend  that  no  cause  of  action  ac- 
crued until  a  demand  was  made^  and  that  the  statute  did  not 
begin  to  run  until  that  time.  If  we  were  to  grant  the  as- 
sumption of  counsel,  it  would  avail  them  nothing,  for  the  de- 
mand was  not  made  until  after  the  statute  had  run,  and  in 
such  cases  the  demand  is  fruitless.  Courts  of  equity  will 
deny  relief  in  cases  of  this  character,  since,  to  hold  other- 
wise, would  put  it  in  the  power  of  the  party  to  destroy  the 
beneficial  effect  of  the  statute.  This  question  is  so  well  argued 
in  High  v.  Boards  etc.,  92  Ind.  580,  that  it  is  unnecessary  to 
again  discuss  it. 

The  assumption  that  a  demand  is  essential  to  create  a  cause 
of  action  is  not  sustained  by  the  authorities.  Peyser  v.  Mayor, 
70  N.  Y.  497  (26  Am.  R.  624) ;  Baker  v.  Keimedy,  16  Cen- 
tral L.  J.  293 ;  Kiichm  v.  Bedford^  13  Wall.  416. 

Judgment  affirmed. 

Filed  Nov.  4, 1886. 


No.  12,697. 
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Cbiminal  Law. — QmvictUm  of  Simple  Mayhem  or  AssatUi  and  Battery,  Under 
Indictment  far  Malicious  Mayhem, — Under  an  indictment  for  malicious 
mayhem,  the  defendant  may,  if  the  evidence  warrant  it,  be  convicted 
of  simple  mayhem,  or  of  an  assault  and  battery.  Sections  1834  and 
1835,  B.  S.  1881. 

From  the  White  Circuit  Court. 

W.  C  Smith,  Prosecuting  Attorney,  W,  S,  Hartman,  A,  W. 
Reynolds  and  E.  B.  Sellers,  for  the  State. 
iJ.  Gregory y  for  appellee. 

ZoLLARS,  J. — Section  1912,  R.  S.  1881,  provides,  that 
whoever  purposely  and  maliciously,  with  intent  to  maim  or 
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disfigure,  cuts,  bites  or  slits  the  nose,  etc.,  or  puts  out  or  de- 
stroys an  eye  of  another  person,  etc.,  is  guilty  of  malicious 
mayhem,  and  upon  conviction  thereof  shall  be  imprisoned  in 
the  State  prison  not  more  than  fourteen  years,  nor  less  than 
two  years,  and  be  fined  not  more  than  $2,000. 

The  following  section,  1913,  provides,  that  whoever  vio- 
lently and  unlawfully  deprives  another  of  the  use  of  any 
bodily  member,  or  unlawfully  and  wilfully  disables  the  eye, 
etc.,  of  another,  is  guilty  of  simple  mayhem,  and  upon  con- 
viction thereof  shall  be  fined  not  more  than  $2,000,  nor  less 
than  $5,  and  shall  be  imprisoned  in  the  county  jail,  not  more 
than  six  months,  nor  less  than  twenty  days.  Appellee  was 
indicted  for  malicious  mayhem. 

The  indictment  charges  that  he  feloniously,  purposely  and 
maliciously  destroyed  the  eye  of  another,  with  intent  thereby^ 
feloniously,  purposely  and  maliciously  to  maim  him. 

The  court  refused  instructions  asked  by  the  State,  which 
were,  in  substance,  that  if  the  jury  were  not  satisfied  by  the 
evidence  beyond  a  reasonable  doubt,  that  appellee  was  guilty 
of  malicious  mayhem,  but  were  convinced  by  the  evidence 
beyond  a  reasonable  doubt,  that  he  was  guilty  of  simple  may- 
hem, or  of  an  assault  and  battery,  they  might  acquit  him  of 
malicious  mayhem,  and  convict  him  of  simple  mayhem  or  of 
assault  and  battery.  The  court  gave  the  following;  *^ Proof 
showing  the  defendant  guilty  of  assault  and  battery  only,  or 
of  mere  simple  mayhem,  will  not  be  sufficient  to  sustain  this 
charge.  The  question  here  is,  whether  the  defendant  is 
guilty  of  the  crime  of  the  malicious  mayhem  with  which  he 
is  charged."  The  State  excepted  to  the  refusal  of  its  in- 
structions, and  to  the  giving  of  the  court's  charge.  Appel- 
lee was  acquitted.     The  State  appeals. 

The  question  presented  by  the  record,  and  upon  which  the 
State  asks  the  judgment  of  this  court  is:  Can  a  person 
charged  with  malicious  mayhem,  if  the  evidence  warrants  it, 
be  convicted  of  simple  mayhem,  or  of  an  assault  and  bat- 
tery?   We  think  that  question  must  be  answered  in  the  af- 
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firmative.  If  a  person  purposely  and  maliciously  put  out 
or  destroy  the  eye  of  another,  with  the  intent  to  maim  him, 
he  is  guilty  of  malicious  mayhem.  If  he  violently  and  un- 
lawfully put  out  or  destroy  the  eye  of  another,  but  without 
malice,  he  is  guilty  of  simple  mayhem,  or,  it  may  be,  of  an 
assault  and  battery  only,  according  to  the  evidence.  Mali- 
cious intent  is  the  only  thing  that  distinguishes  malicious 
mayhem  from  simple  mayhem.  An  assault  and  battery  and 
simple  mayhem  are  necessarily  included  in  malicious  mayhem. 
Add  to  an  assault  and  battery  mayhem  and  malicious  intent, 
and  we  have  the  offence  of  malicious  mayhem.  Add  to  may- 
hem malicious  intent,  and  we  again  have  malicious  mayhem. 
Malicious  mayhem  can  not  be  proven  without  proving  nec- 
essarily an  assault  and  battery  and  mayhem. 

The  statute  provides  that  upon  an  indictment  for  an  offence 
consisting  of  different  degrees,  the  jury  may  find  the  defend- 
ant not  guilty  of  the  degree  charged,  and  guilty  of  any  de- 
gree inferior  thereto,  or  of  an  attempt  to  commit  the  offence. 
R.  S.  1881,  section  1834.  And,  further,  that  in  all  cases  the 
defendant  may  be  found  guilty  of  any  offence,  the  commis- 
sion of  which  is  necessarily  included  in  that  with  which  he 
is  charged  in  the  indictment.     R.  S.  1881,  section  1835. 

These  rules  have  been  often  applied  in  this  State.  It  has 
been  held,  that  a  person  charged  with  rape  may  be  acquitted 
of  that  charge,  and  convicted  of  an  assault  and  battery,  be- 
cause the  charge  necessarily  includes  an  assault  and  battery. 
See  Milh  v.  Staiej  52  Ind.  187,  and  cases  there  cited.  In  that 
case  it  was  said  :  "  Where  the  accusation  includes  an  offence 
of  an  inferior  degree,  the  jury  may  discharge  the  defendant 
of  the  higher  offence,  and  convict  him  of  the  less  atrocious 
crime.  This  rule  applies  in  all  cases  where  the  minor  offence 
is  necessarily  an  elemental  part  of  the  greater,  and  where 
proof  of  the  greater  necessarily  establishes  the  minor.''  See, 
also,  Richie  v.  States  58  Ind.  355.  And  so,  it  has  been  held, 
that  upon  an  indictment  for  murder  in  the  first  or  second  de- 
gree, the  defendant  may  be  convicted  of  voluntary  or  invol- 
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iintary  manslaughter.  See  Powers  v.  StcdCy  87  Ind.  144,  and 
cases  there  cited.  And  so,  too,  it  has  been  held  that  upon  an 
indictment  for  an  assault  and  battery  with  intent  to  commit 
murder,  there  may  be  a  conviction  of  an  assault  and  battery 
with  intent  to  commit  murder  in  the  second  degree,  or  vol- 
untary manslaughter ;  or  there  may  be  a  conviction  for  an 
assault  and  battery  only.  See  Gillespie  v.  State.,  9  Ind.  380; 
State  V.  Throckmorton,  53  Ind.  354 ;  Behymer  v.  State,  95  Ind. 
140;  BameU  v.  State,  100  Ind.  171. 

These  cases  rest  upon  the  familiar  rule,  that  a  defendant 
may  be  acquitted  of  the  degree  of  crime  charged,  and  be  found 
guilty  of  a  degree  inferior  thereto,  and  may  be  acquitted  of 
the  specific  crime  charged  and  found  guilty  of  any  oflFence, 
the  commission  of  which  is  necessarily  included  in  that 
charged.  If  any  authority,  beyond  the  statements  of  these 
rules,  and  the  above  authorities,  were  needed  to  sustain  our 
conclusion  in  this  case,  it  is  found  in  the  case  of  Guest  v.  State, 
19  Ark.  405.  That  was  a  prosecution  for  malicious  mayhem 
under  a  statute  like  ours.  It  was  held  that  the  defendant 
might  be  acquitted  of  the  charge  of  malicious  mayhem,  and 
convicted  of  assault  and  battery. 

The  learned  judge  below  erred  in  refusing  the  instruction 
asked  and  in  giving  the  instruction  complained  of.  The  ap- 
peal is,  therefore,  sustained,  at  the  cost  of  appellee. 

Filed  Nov.  20, 1886. 


No.  12,179.  .*» 


1<»  ni 
87S| 


llOS    5S3 


Hancock  v.  Fleming  et  al.  m~mi 

Vendor  and  Purchaser. — Diglinclion  Between  Assuming  and  Taking  Sulh  i03  533 
Jed  to  Encumbrance. — Where  the  purchaser  of  real  estate  assumes  the  pay- 
ment of  a  mortgage  thereon,  he  makes  himself  personally  liable  for  the 
debt;  but  where  he  simply  buys  subject  to  the  mortgage,  he  does  not  be- 
come 80  liable.  In  both  cases,  however,  he  takes  the  land  charged  with 
the  debt. 
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Same. —  Sheriff^ s  Deed,  —  Merger. —  Suhrogaiion. —  Mortgage. —  Foredoture. — 
Equity, — Notice. — Where  one  takes  a  deed  to  real  estate  subject  to,  but 
without  agreeing  to  pay,  a  mortgage  thereon,  and  without  actual  notice 
of  any  other  encumbrance,  he  can  not  defeat  the  mortgage  lien  by  ob- 
taining a  sheriff's  deed  under  a  sale  on  a  prior  judgment,  as  the  title 
thus  taken  merges  in  that  previously  held,  although  equity  will  keep 
such  judgment  alive  for  his  protection,  and  a  foreclosure  must  be  had 
subject  to  it. 

From  the  Grant  Circuit  Court. 

G.  W.  Harvey,  H,  D.  Thompson  and  T.  B.  Orr,  for  ap- 
pellant. 

Mitchell,  C.  J. — This  suit  was  brought  to  foreclose  a 
mortgage  executed  by  Fleming  and  wife  to  Hancock. 

All  the  questions  presented  for  decision  arise,  as  well 
upon  the  special  findings  of  the  court,  as  upon  the  pleadings. 
We  will  therefore  consider  only  the  special  finding  of  facts, 
and  determine  the  correctness  of  the  conclusions  of  law 
stated  thereon. 

The  facts  found  are  briefly,  that  Jane  Fleming,  being  the 
owner  of  a  tract  of  land  in  Grant  county,  and  having  exe- 
cuted the  mortgage  in  suit,  joined  in  a  warranty  deed  with 
her  husband,  on  July  16th,  1877,  by  which  they  conveyed 
the  land  to  Kelsey  &  Wood.  The  deed,  otherwise  in  stat- 
utory form,  had  in  it  a  recital  that  the  conveyance  was  sub- 
ject to  plaintiff's  mortgage,  specifying  its  amount  at  $225. 
There  was  no  assumption  of  payment  by  the  purchasers. 
At  the  time  the  conveyance  was  made,  Fleming  and  wife 
represented  that  the  encumbrance  recited  was  the  only  one 
existing  against  the  land,  and  the  grantees  had  no  actual  no- 
tice of  any  other.  Prior  to  the  date  of  plaintifiF's  mortgage 
the  land  was  owned  by  Smith,  who  while  such  owner  suf- 
fered a  judgment  to  be  taken  against  him  for  $341.03,  in  favor 
of  Forkner,  Scott  &  Elmer.  This  was  a  lien  prior  to  the 
plaintiff's  mortgage.  Afler  the  deed  to  Kelsey  &  Wood,  the 
land  was  sold  at  sheriff's  sale  to  satisfy  an  execution  issued 
on  the  judgment  above  mentioned.    Kelsey  &  Wood,  for  the 
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purpose  of  protecting  their  title^  purchased  the  land  at  the 
execution  sale,  and  at  the  end  of  one  year^  no  redemption 
having  been  made^  Kelsey  received  a  sheriff's  deed.  Wood 
disclaimed  any  interest  in  the  land. 

The  conclusions  of  law  stated  by  the  court  were,  in  sub- 
stance, that  as  there  was  no  agreement  by  Kelsey  &  Wood  to 
pay  the  plaintiff's  debt,  and  the  mortgage  securing  it  being 
subsequent  to  the  Forkner,  Scott  &  Elmer  judgment^  the 
title  which  Kelsey  acquired  under  the  sheriff  ^s  deed  was  par- 
amount to  the  plaintiff's  mortgage,  and  that  the  plaintiff  was, 
therefore,  not  entitled  to  foreclose  it  against  Kelsey,  whose 
title  it  was  found  ought  to  be  quieted.  Whether  the  con- 
clusions thus  stated  can  be  sustained  depends  upon  the  force 
attributable  to  the  recital  in  the  deed  to  Kelsey  &  Wood,  and 
the  relation  into  which  they  and  the  land  purchased  by  them 
were  brought  to  the  plaintiff^s  mortgage. 

It  is  argued  that  Kelsey  &  Wood  became  the  principal 
debtors,  and  personally  bound  for  the  plaintiff's  debt.  This 
view  of  the  case  is  not  maintained.  They  were  not  person- 
ally liable.  '^  The  difference  between  the  purchasers  assum- 
ing the  payment  of  the  mortgage,  and  simply  buying  subject 
to  the  mortgage,  is  simply  that  in  the  one  case  he  makes 
himself  personally  liable  for  the  payment  of  the  debt,  and  in 
the  other  case  he  does  not  assume  such  liability.  In  both 
cases  he  takes  the  land  charged  with  the  payment  of  the  debt, 
and  is  not  allowed  to  set  up  any  defence  to  its  validity." 
Jones  Mort.,  section  736;  Atherton  v.  Tbwey,  43  Ind.  211; 
Pomeroy  Eq.  Jur.,  section  1205.  The  land,  nevertheless, 
remained  the  primary  fund  as  between  the  purchaser  and  the 
mortgagee,  out  of  which  payment  of  the  debt  must  be  made. 

The  grantees  having  presumably  retained  the  amount  re- 
cited out  of  the  purchase-price,  they  were  estopped  from 
disputing  the  validity  of  the  mortgage,  or  that  the  amount 
of  the  debt  was  not  the  sum  recited.  Moreover,  they  could 
do  nothing  thereafter  which  would  render  the  mortgage  in- 
effectual as  a  valid  lien  upon  the /land  as  respects  the  right  in 
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which  they  held  it.  That  they  might  have  purchased  a  title 
paramount;  without  such  title  enuring  to  the  benefit  of  the 
plaintifi^'s  mortgage,  may  be  conceded.  Jones  Mort.,  section 
739 ;  Knox  v.  EaatoUy  38  Ala.  345. 

But  the  title  "which  Kelsey  acquired  through  the  medium 
of  the  sheriff  ^s  sale  was  not  a  title  paramount  in  such  sense. 
It  was  derived  through  the  same  source  as  that  already  ac- 
quired through  the  Flemings.  The  rule  is  almost  universal^ 
that  where  two  titles  come  together  in  the  same  person,  from 
the  same  source,  without  any  intervening  estate,  the  one 
last  acquired  will  merge  in  the  first.  That  acquired  last 
will  only  be  kept  on  foot  to  subserve  some  equitable  purpose. 
Against  the  recital  in  the  deed  of  Kelsey  &  Wood,  equity 
will  not  prevent  the  merger  of  the  title  last  acquired,  and 
thus  defeat  the  stipulation  in  their  deed. 

•Upon  this  subject  we  said,  in  Birke  v.  Abbott,  antCj  p.  1 : 
*'  Ordinarily,  any  person  may  acquire  title  to  land  through 
the  medium  of  a  sheriff's  sale,  but  there  may  be  cases  in 
which  the  purchaser,  from  his  relation  to  the  land  sold,  or 
to  the  judgment  upon  which  the  sale  is  made,  is  precluded 
from  acquiring  title  under  such  judgment  or  sale.'' 

The  recital  in  the  deed  to  Kelsey  &  Wood  put  them  in  such 
relation  to  the  land  and  the  mortgage  that  they  can  not  thus 
defeat  the  mortgage  Hen. 

The  purchase  by  Kelsey  &  Wood  under  the  execution  sale, 
while  it  was  not  effectual  to  invest  them  with  title  paramount, 
nevertheless  worked  an  equitable  assignment  of  the  Forkner, 
Scott  &  Elmer  judgment. 

As  they  were  under  no  personal  covenant  to  pay  either  the 
judgment  or  the  plaintiff's  mortgage,  equity  will  keep  the 
judgment  alive  for  their  protection. 

The  distinction  between  this  case  and  Birke  v.  Abbott,  aw- 
pra,  is,  that  in  the  case  cited  the  purchaser  expressly  assumed 
the  payment  of  the  prior  encumbrances  by  a  stipulation  in 
his  deed.  It  was  held  that  having  purchased  the  land  at  sher- 
iff's  sale,  made  to  satisfy  the  encumbrances  assumed,  he  would 
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be  treated  as  having  paid  them  off.  Having  thus  done  noth- 
ing more  than  he  had  contracted  to  do,  equity  would  not 
preyent  the  title  thus  acquired  from  merging,  nor  subrogate 
him  to  the  lien  which  was  discharged  by  payment. 

In  the  case  under  consideration  there  was  no  agreement  to 
pay.  While  equity  will  not,  as  against  the  stipulation  in  the 
deed  to  Kelsey  &  Wood,  prevent  the  title  from  merging,  it 
will,  in  the  absence  of  an  express  assumption,  preserve  the 
lien  of  the  judgment  which  they  were  compelled  to  pay,  for 
their  protection. 

A  standard  author  says :  "  When  an  owner  of  the  premises 
who  is  not  personally  and  primarily  liable  to  pay  the  debt  se- 
cured, pays  off  a  mortgage  or  other  charge  upon  it,  he  may 
keep  the  lien  alive  as  a  security  for  himself  against  other  en- 
cumbrances or  titles,  and  thus  prevent  a  merger."  Pomeroy 
Eq.  Jur.,  section  798.    Elston  v.  Castor,  101  Ind.  426. 

Payment  of  the  prior  encumbrance  having  been  made  neces- 
sary to  protect  the  prior  title,  the  doctrine  of  subrogation 

applies. 

In  a  case  like  this  the  principles  which  ruled  Peet  v.  Beers, 
4  Ind.  46,  and  Ayers  v.  Adams,  82  Ind.  109,  are  applicable. 
See,  also,  Spray  v.  Rodman,  43  Ind.  225 ;  Sidener  v.  Pavey, 

77  Ind.  241. 

This  conclusion  requires  Kelsey  &  Wood  to  give  effect  to 
the  recital  in  their  deed.  It  results  in  the  violation  of  no 
agreement  on  their  part,  and  does  not  put  the  appellant  in 
any  worse  situation  than  he  was  in  before. 

There  should  have  been  a  decree  of  foreclosure  in  fevor  of 
the  appellant  and  for  the  amount  of  his  debt,  subject  to  the 
lien  of  the  judgment. 

As  the  special  finding  of  facts  is  not  sufficiently  full  to 
enable  us  to  determine  the  amount  of  the  several  liens  so  as 
to  order  the  proper  judgment,  the  judgment  rendered  is  re- 
versed, with  costs,  and  a  new  trial  ordered. 

FUed  Nov.  19, 1885. 
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No.  10,517. 

Thomas  et  al.  v.  Simmons. 

MoRTQAGE. — Merger. — Assignment  of  Decree. — Exeeviion  Over  for  Bahnee  Af- 
ter Sale, — Where  a  junior  mortgagee,  after  obtaining  a  decree  of  foreclo- 
sure and  a  personal  judgment  with  right  to  execution  over  for  any  bal- 
ance after  sale,  receives  a  sheriff's  deed  as  assignee  of  the  certificate  of 
Fale  under  a  senior  mortgage,  and  then  conveys  the  land  by  warranty 
deed  to  a  third  person,  his  decree,  in  the  absence  of  any  intervening 
equities,  merges  in  the  title  so  derived ;  and,  there  having  been  no  sale 
thereunder,  and  hence  no  ascertained  balance,  execution  could  not,  un- 
der section  634  of  the  code  of  1852,  be  had  against  other  property  of 
the  mortgagor,  either  in  favor  of  himself  or  one  who  took  it  by  assign- 
ment after  the  merger  became  complete. 

Injunction. —  Will  Lie  to  Prevent  Cloud  Being  Cast  Upon  Title. — The  owner 
of  real  estate  may,  by  injunction,  prevent  a  cloud  being  cast  upon  his 
title. 

Appeal. — Costs. — One  who  resists  the  granting  of  a  new  trial,  and  takes  a 
final  decree  upon  a  defective  finding  of  facts  and  erroneous  conclusions 
of  law,  will,  on  appeal  by  the  other  party,  be  taxed  with  the  costs  of  the 
same,  although  on  such  appeal  he  is  adjudged  to  be  entitled  to  a  greater 
relief  than  that  granted  below. 

Supreme  Court.— jRcverso/  Upon  Cross  Errors. — A  judgment  will  not  be 
reversed  upon  cross  errors  where  the  appellee  insists  upon  an  affirmance. 

From  the  Hancock  Circuit  Court. 

J.  A,  New,  J.  W.  Jones  and  J.  H.  Mellett,  for  appellants. 
W.  R.  Hough  and  L.  H,  Reynolds,  for  appellee. 

NiBLACK,  J. — Complaint,  in  seven  paragraphs^  by  Noah 
D.  Simmons  against  Lucian  B.  Thomas,  Israel  P.  Poulson  and 
William  H.  Thompson,  sheriff  of  Hancock  county,  for  an 
injunction.  Demurrers  were  sustained  to  the  first,  third, 
fourth  and  seventh,  and  overruled  as  to  the  second,  fifth  and 
sixth  paragraphs. 

The  second  paragraph  charged  that  one  Marion  Forgey 
was,  on  the  9th  day  of  November,  1876,  the  owner  of  several 
tracts  of  land  in  Hancock  county,  containing  in  the  aggre- 
gate one  hundred  and  sixty-nine  acres;  that  on  that  day  he, 
with  his  wife,  Mary  F.  Forgey,  executed  a  mortgage  upon 
those  tracts  of  land  to  the  administrator  of  the  estate  of  Wil- 
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liam  8.  Wood,  deceased,  to  secure  the  payment  of  two  prom- 
ifissory  notes  given  by  him,  the  said  Marion,  the  first  for  the 
sum  of  $2,885.03,  payable  three  hundred  and  sixty-five  days 
after  date,  and  the  second  for  a  like  sum,  payable  eighteen 
months  after  date ;  tiiat  said  administrator  thereupon  assigned 
and  transferred  the  first  of  these  notes  to  one  William  R. 
Hough,  and  the  second  note  to  the  defendant  Poulson ;  that 
when  the  first  note  became  due  Hough  brought  suit  in  the 
Hancock  Circuit  Court  to  foreclose  the  mortgage  given  to  se- 
cure it,  making  Forgeyand  wife  and  Poulson  defendants,  and 
obtained  judgment  for  $2,920.10,  and  a  decree  foreclosing  the 
mortgage  and  ordering  a  sale  of  the  mortgaged  lands ;  that 
Hough  thereafter,  that  is  to  say,  on  the  18th  day  of  February, 
1878,  became  the  purchaser  of  all  such  lands  at  sherifi*'s  sale 
under  his  decree,  and  received  the  sheriflF's  certificate  of  his 
purchase;  that  on  the  6th  day  of  June,  1878,  Poulson,  by 
proper  proceedings  against  Forgey  and  wife  and  others  in 
the  Hancock  Circuit  Court,  recovered  a  personal  judgment^ 
against  Forgey  upon  the  second  note  for  $3,150.13,  and  took 
a  junior  decree  of  foreclosure  of  the  mortgage,  executed  as 
herein  above  stated,  with  an  order  for  execution  against  the 
other  property  of  Forgey  for  any  balance  which  might  re- 
main unpaid  after  the  mortgaged  lands  should  be  exhausted ; 
that,  on  the  5th  day  of  August,  1878,  Poulson  paid  to  Hough 
the  amount  of  money  necessary  to  redeem  the  mortgaged 
lands  fi'om  the  sheriflf  's  sale  under  the  latter^s  decree,  and  re- 
ceived from  Hough  an  assignment  of  the  sheriff's  certificate 
of  purchase  issued  to  him  as  above  averred ;  that,  on  the  22d 
day  of  February,  1879,  Poulson  received  a  deed  of  convey- 
ance for  the  mortgaged  lands  from  the  sheriff  of  Hancock 
county  upon  the  certificate  of  purchase  as  the  assignee  of 
Hough  ;  that  on  the  16th  day  of  December,  1879,  Poulson 
sold,  conveyed  and  warranted  a  part  of  the  lands  thus  con- 
veyed to  him  by  the  sheriff  to  the  abave  named  Mary  F. 
Forgey,  and  on  the  3d  day  of  January,  1880,  in  like  man- 
ner, sold,  conveyed  and  warranted  the  rest  or  remainder  of 
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such  lands  to  one  Calpurna  Moore ;  that  without  ever  hav- 
ing taken  out  execution  upon  his  decree  of  foreclosure  against 
Forgey  and  wife  and  others,  rendered  as  above,  Poulson,  on 
the  21st  day  of  March,  1881,  assigned  said  decree  to  the  de- 
fendant Thomas. 

The  second  paragraph  of  the  complaint  further  charged 
that,  on  the  10th  day  of  May,  1877,  Marion  Forgey  was  the 
owner  of  several  small  tracts  of  land  other  than  those  mort- 
gaged as  above  to  the  administrator  of  Woods'  estate,  and 
that,  on  that  day,  he,  without  the  concurrence  of  his  wife, 
mortgaged  such  other  lands  to  Simmons,  the  plaintiff,  to  se- 
cure the  payment  of  a  promissory  note  for  the  sum  of  $3,- 
414.71;  that  at  the  time  of  making  this  mortgage  the  real 
estate  covered  by  it  was  unencumbered  except  by  a  judg- 
ment in  favor  of  the  First  National  Bank  of  Cambridge 
City  for  $2,235.94;  that,  on  the  16th  day  of  November, 
1878,  Forgey,  the  mortgagor,  was,  upon  his  own  petition, 
adjudged  a  bankrupt,  and  at  a  sale  of  his  real  estate  by  his 
assignee,  his  wife,  Mary  F.  Forgey,  became  the  purchaser  of 
his  interest  in  the  lands  mortgaged  to  Simmons  subject  to  the 
lien  of  the  bank  judgment  and  to  the  Simmons  mortgage; 
that  afterwards,  on  the  23d  day  of  January,  1880,  the  said 
Mary  F.  Forgey,  in  consideration  of  a  promissory  note  for 
$1,353.33,  payable  two  years  from  date,  and  the  further  sum 
of  $1,803.15,  paid  by  him  on  the  bank  judgment,  conveyed 
to  Simmons  her  entire  estate  in  the  lands  embraced  in  his 
mortgage,  she,  at  the  same  time,  paying  the  balance  which 
remained  due  on  such  judgment;  that  the  plaintiff,  desiring 
to  sell  the  real  estate  thus  conveyed  to  him,  and  believing 
that  all  liens  upon  it  except  his  own  had  been  discharged, 
entered  satisfaction  of  his  mortgage  upon  the  margin  of  the 
record  upon  which  it  was  recorded ;  that,  on  the  24th  day  of 
March,  1881,  the  defendant  Thomas  caused  a  certified  copy 
of  the  decree  of  foreclosure,  assigned  to  him  by  Poulson,  to 
be  made  out,  as  well  as  an  ordinary  execution  to  be  issued 
upon  the  same,  and  directed  to  the  defendant  Thompson  as 
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sheriff  of  Hancock  county,  who,  by  virtue  of  such  certified 
copy  of  the  decree  as  well  as  said  execution,  levied  upon  the 
lands  first  mortgaged  to  the  plaintiff  and  afterwards  pur- 
chased by  him  of  Mary  F.  Forgey,  and  advertised  the  same 
for  sale  to  satisfy  said  decree  of  foreclosure.  Wherefore  the 
plaintiff  charged  that  said  decree  of  foreclosure  had  been 
merged  in  the  higher  title  derived  by  Poulson  through  the 
sheriff's  deed  under  the  decree  in  favor  of  Hough,  and  de- 
manded that  the  defendants  be  enjoined  and  inhibited  from 
selling  the  lands  so  levied  upon  to  satisfy  said  decree ;  that 
in  the  event  the  defendants  might  not  be  so  enjoined  and  in- 
hibited, then  that  the  plaintiff  be  subrogated  to  the  rights  of 
the  bank  in  the  bank  judgment  to  the  amount  paid  by  him 
on  such  judgment,  and  that  his  mortgage  on  the  lands  in  con- 
troversy he  decreed  to  be  a  subsisting  and  unsatisfied  lien  upon 
said  lands,  and  that  he  might  have  all  other  proper  relief. 

This  paragraph  contained  other  averments  and  other  spe- 
cific demands  for  relief,  but  the  view  we  have  taken  of  this 
case  renders  it  unnecessary  that  we  shall  particularly  refer  to 
such  other  averments  and  other  demands  for  relief. 

The  fifth  and  sixth  paragraphs  of  the  complaint  were  not 
so  elaborate  as  the  second,  but  they  in  effect  severally  charged 
that  the  plaintiff  was  the  owner  of  the  real  estate  levied  upon 
by  the  sheriff  and  prayed  that  the  defendants  might  be  en- 
joined and  inhibited  from  selling  such  real  estate  upon  any 
process  issued  upon  the  Poulson  decree. 

Questions  were  reserved  upon  some  of  the  subsequent 
pleadings,  but  not  regarding  any  of  the  questions  thus  re- 
served as  of  any  practical  importance  at  the  present  hearftig, 
we  do  not  further  refer  to  them. 

As  regards  the  subsequent  pleadings,  which  included  an- 
swers and  replies,  it  is  sufficient  to  say  that  issue  w&s  joined 
upon  the  second,  fifth  and  sixth  paragraphs  of  the  complaint. 
The  court,  after  hearing  the  evidence,  made  a  special  finding 
of  facts  from  which  certain  conclusions  of  law  were  drawn. 

Over  exceptions  to  the  conclusions  of  law,  and  over  a  mo- 
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tion  for  a  new  trial,  it  was,  amongst  other  things,  adjudged 
and  decreed  that  the  defendants  be  enjoined  and  inhibited 
from  selling  one  undivided  third  part  of  the  lands  levied  upon 
under  the  Poulson  decree,  and  that,  as  against  the  remaining 
two-thirds  of  said  lands,  the  plaintiff  be  subrogated  to  all 
the  rights  of  the  First  National  Bank  of  Cambridge  City, 
to  the  extent  paid  by  him,  in  its  judgment  against  Marion 
Forgey  and  others,  mentioned  in  the  complaint,  and  that  his 
mortgage  upon  said  lands  be  declared  and  held  to  be  a  sub- 
sisting and  undischarged  lien  ujpon  the  same. 

The  first  question  argued,  which  we  deem  it  necessary  to 
notice,  involves  the  sufficiency  of  the  second  paragraph  of  the 
complaint,  and  the  question  of  its  sufficiency  depends  upon 
the  construction  which  ought  to  be  given  to  the  Poulson  de- 
cree of  foreclosure  and  to  the  conduct  of  Poulson  in  purchas- 
ing Hough's  superior  interest  in,  and  inchoate  title  to,  the 
mortgaged  lands,  and  in  sellihg  and  conveying  those  lands  to 
other  persons. 

The  Poulson  decree  was  rendered  under  the  authority  of 
section  634  of  the  code  of  1852,  which  was  in  force  at  the 
time,  and  which  was  as  follows  :  "  When  there  is  an  express 
written  agreement  for  the  payment  of  the  sum  of  money  se- 
cured, contained  in  the  mortgage,  or  any  separate  instrument, 
the  court  shall  direct  in  the  order  of  sale  that  the  balance  due 
on  the  mortgage  and  costs  which  may  remain  unsatisfied  after 
the  sale  of  the  mortgaged  premises,  shall  be  levied  of  any 
property  of  the  mortgage  debtor.'*  2  R.  S.  1876,  p.  262;  R. 
8.  1881,  section  1097. 

Freeman  on  Execution,  at  section  10,  referring  to  similar 
decrees,  says :  "  In  some  instances,  decrees  direct  the  sale  of 
certain  property,  and  make  the  defendant  responsible  for  the 
deficiency  remaining  after  the  proceeds  of  the  sale  have  been 
applied  to  the  payment  of  the  plaintiff's  demand.  In  such 
cases,  the  amount  to  be  paid  by  defendant  is  uncertain  and 
contingent;  and,  therefore,  no  execution  can  issue  against  him 
until  the  sale  has  been  completed  and  the  deficiency  ascer- 
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tained."  Bank  of  Rochester  v.  Emeraon,  10  Paige,  115;  Cobb 
V.  Thornton,  8  Howard  Pr.  66. 

This  statement  of  the  law  by  Freeman  affords  a  fair  and 
natural  construction  of  all  that  class  of  decrees  specially  au- 
thorized by  the  section  of  the  code  of  1852,  above  set  out,  and 
hence  has  a  practical  application  to  the  decree  rendered  in 
favor  of  Poulson.  Neither  Poulson  nor  Thomas  was,  con- 
sequently, entitled  to  levy  upon,  or  have  execution  against, 
other  property  of  Marion  Forgey  until  the  mortgaged  lands 
were  exhausted  by  a  judicial  sale,  and  a  deficiency  was  in  that 
way  ascertained.. 

On  the  sulyect  of  merger,  Boone  on  Mortgages  aptly  states 
the  doctrine  to  be  that,  "At  law,  whenever  a  greater  estate 
and  a  less  estate  meet  and  coincide  in  one  and  the  same  per- 
son, in  one  and  the  same  right,  without  any  intermediate  es- 
tate, the  less  estate  is  immediately  annihilated,  or  is  said  to 
be  merged.  As  applied  to  mortgages,  the  general  rule  is,  that 
a  merger  takes  place  only  when  the  whole  title,  equitable  as 
well  as  legal,  unites  in  the  same  person.  The  reason  of  the 
rule  is,  that  when  the  entire  equitable  and  legal  estates  are 
united  in  the  same  person,  there  can  be  no  occasion  to  keep 
them  distinct,  for  ordinarily  it  could  be  of  no  use  to  the  owner 
to  keep  up  a  charge  upon  an  estate  of  which  he  was  seized  in 
fee  simple ;  but  if  there  is  an  outstanding,  intervening  title, 
the  foundation  for  the  merger  does  not  exist,  and  the  merger 
does  not  take  place." 

The  same  author  further  states  the  true  test  of  merger 
to  be  the  intent  of  the  parties,  either  as  expressed  by  some 
specific  agreement  or  as  implied  from  all  the  circumstances 
attending  the  transaction,  and  adds  that,  "As  a  general  rule, 
a  mortgage  which  has  been  substantially  satisfied  by  payment 
is  extinguished.  And  although  equity  will  sometimes  keep 
alive  a  mortgage  which  has  been  substantially  satisfied,  yet, 
whenever  this  is  done,  it  is  for  the  advancement  of  justice, 
and  never  to  aid  in  the  perpetration  of  a  fraud  through  the 
forms  of  law.  A  sum  of  money  received  by  the  creditor  upon 
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the  land  and  mortgage,  if  intended  and  declared  to  apply  on 
the  instrument,  at  the  time,  in  total  or  partial  satisfaction 
thereof,  will  have  that  effect ;  and  no  subsequent  change  of 
intent  by  the  debtor  can  retroact,  or  renew  the  security,  with- 
out the  consent  of  the  parties  interested,  and  without  preju- 
dice to  third  persons.  *  *  *  When  the  equity  of  re- 
demption is  purchased  by  the  mortgagee,  the  general  rule  is, 
that  the  mortgage  will  be  regarded  as  extinguished,  whenever 
it  would  be  inequitable,  or  contrary  to  the  clear  intention  of 
the  parties,  or  conducive  to  fraud,  to  consider  it  as  still  sub- 
sisting. Conveyance  by  a  mortgagee  in  possession,  after  de- 
fault, merges  the  mortgage.".  See  sections  141,  142,  143. 
See,  also,  Jones  Mort.,  section  870;  Elston  v.  Castor,  101 
Ind.  426. 

This  doctrine  of  merger,  as  applied  to  a  mortgage,  is  based 
upon  the  theory  that  when  the  mortgagee  has  acquired  title 
in  fee  simple,  he  has  appropriated  to  his  exclusive  use  the 
fund  or  property  accepted  by  him,  or  those  under  whom  he 
claims,  &s  security  for  the  payment  of  the  mortgage  debt,  and 
that  the  debt  has  thereby  become  presumptively  satisfied. 
This  presumptive  satisfaction  may,  as  above  intimated,  be 
overcome  by  proof  of  an  express  agreement  to  the  contrary, 
or  of  facts  and  circumstances  inconsistent  with  it. 

When  Poulson  obtained  an  assignment  of  the  sheriff  ^s  oer^ 
tificate  from  Hough  one  of  two  ways  was  open  to  him.  One 
was  to  treat  his  seeming  purchase  of  the  certificate  as  a  prac- 
tical redemption  of  the  mortgaged  lands  from  the  sale  to 
Hough  and  proceed  to  sell  those  lands  under  his  own  decree 
with  a  view  to  testing  their  sufficiency  to  pay  the  personal 
judgment  against  Marion  Forgey  contained  in  the  decree, 
and  the  other  was  to  wait  until  the  time  for  redemption  from 
the  sale  under  Hough's  decree  expired,  and  then  receive  and 
rely  upon  a  sheriff's  deed  as  a  complete  title  in  fee  simple 
without  reference  to  any  claim  under  his  own  decree.  He 
seems  to  have  adopted  the  latter  course,  and  that  afforded 
prima  facie  evidence,  at  least,  of  a  merger  of  his  decree  in 
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the  greater  estate  acquired  through  Hough.  But  he  mrent 
further  and  consummated  an  absolute  and  unquestionable 
merger  of  his  decree  by  conveying  away  the  lands  with  cov- 
enants of  warranty  to  other  persons.  These  conveyances 
precluded  him,  if  he  was  not  already  so  precluded,  from  as- 
serting any  anterior  lieu  against  the  land.  Being  so  pre- 
cluded, his  assignment  of  his  decree  to  Thomas,  made  after- 
wards, carried  with  it  nothing  of  value  to  the  latter.    It  was 

m 

then  too  late  to  have  the  mortgaged  lands  again  sold  on  the 
the  Poulson  decree,  and  hence  the  right  to  have  execution 
against  other  property  of  Marion  Forgey  could  never  accrue. 
The  circuit  court  did  not,  therefore,  err  in  overruling  the  de- 
murrer to  the  second  paragraph  of  the  complaint. 

There  is  a  conflict  in  the  authorities  as  to  the  right  of  the 
owner  of  real  estate  to  have  an  injunction  to  prevent  a  cloud 
being  cast  upon  his  title,  but  in  this  State  the  right  to  have 
an  injunction  for  such  a  purpose  is  fully  recognized.  Bishop 
V.  Moorman  J  98  Ind.  1  (49  Am.  R.  731)  ;  Petry  v.  Ambroaher, 
100  Ind.  510. 

Upon  the  authority  of  our  cases  sustaining  that  right,  we 
regard  the  fifth  and  sixth  paragraphs  of  the  complaint  as 
having  also  been  sufficient  upon  demurrer. 

The  facts,  as  specially  found  by  the  circuit  court,  were,  in 
their  main  features,  in  general  accordance  with  those  averred 
in  the  second  paragraph  of  the  complaint,  but  in  one  essen- 
tial respect  the  facts  were  not  as  fully  found  as  they  were 
averred  in  the  paragraph  of  the  complaint  in  question,  and  as 
they  were  apparently  established  by  the  evidence,  and  that 
was  in  not  finding  that  Poulson  conveyed  away  the  lands 
embraced  in  his  decree  of  foreclosure  to  other  persons  before 
assigning  the  decree  to  Thomas. 

Some  of  the  conclusions  of  law  were  favorable  to  the  plain- 
tiff and  others  were  adverse  to  his  claim  to  full  relief.  Tak- 
ing all  of  them  together,  they  placed  the  case  before  the 
circuit  court  in  a  very  imperfect  and  unsatisfactory  condition 
Vol.  103.— 35 
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as  the  basis  of  a  full,  final  and  proper  decree  on  the  merits 
of  tte  cause.  One  of  the  conclusions,  drawn  by  the  court, 
was  to  the  effect  that  the  plaintiff  was  entitled  to  be  subro- 
gated to  certain  rights,  as  herein  above  at  length  stated,  in  the 
Judgment  held  by  the  First  National  Bank  of  Cambridge 
City  against  Marion  Forgey  and  others,  and  that  the  mort- 
gage executed  by  the  said  Forgey  to  the  plaintiff  ought  to 
be  reinstated  and  declared  to  be  in  force  as  a  continuing  lien. 

Such  subrogations  and  reinstatements  of  liens  are  only  de* 
creed  when  necessary  to  promote  the  ends  of  justice,  and  the 
evidence  having,  as  we  believe,  shown  the  plaintiff  to  be  en- 
titled to  higher  relief,  and  relief  of  a  different  character,  the 
conclusion  of  law  in  question  was  erroneous.  The  error, 
too,  was  one  of  which  the  defendants  had  the  technical  right, 
at  least,  to  complain,  as  it  led  to  an  erroneous  decree  in  some 
respects  against  them. 

We  would  remand  the  cause,  with  instructions  to  state  new 
conclusions  of  law  upon  the  special  finding  of  fiicts,  if  we  felt 
assured  that  the  facts  had  been  fully  found  by  the  circuit  court, 
but,  not  feeling  so  assured,  we  think  the  case  can  more  surely 
be'placed  upon  a  proper  footing  by  a  reversal  of  the  judg- 
ment and  by  being  remanded  for  a  new  trial.  As  the  plain- 
tiff resisted  the  granting  of  a  new  trial  below  and  took  the 
final  decree  appealed  from  upon  a  defective  finding  of  facts,  as 
well  as  upon  erroneous  conclusions  of  law,  our  inference  is 
that  he  ought  to  be  taxed  with  the  costs  of  this  appeal. 

The  judgment  is  reversed,  at  the  costs  of  the  appellee,  and 
the  cause  remanded  for  a  new  trial. 

Filed  Sept.  15, 1885. 

On  Petition  for  a  Rehearing. 

NiBLACK,  J. — One  of  the  grounds  of  complaint  preferred 
by  a  petition  for  a  rehearing  is,  that  we  did  not  make  specific 
rulings  upon  certain  cross  errors  assigned  by  the  appellee, 
and  another  is,  that  if  the  judgment  ought  to  have  been  re- 
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versed,  it  should  have  been  so  ordered  upon  the  cross  errors 
assigned  as  above  stated. 

Cross  error  is  assigned  primarily  to  prevent  a  reversal  of 
the  judgment  by  showing  that  whatever  error,  abstractly  con- 
sidered, may  have  been  committed  against  the  appellant  dur- 
ing the  progress  of  the  cause,  he  has  still  no  reason  to  complain 
of  the  ultimate  decision  against  him  from  which  he  appeals, 
and  secondarily,  in  the  event  that  the  judgment  shall  be  re- 
versed, that  the  appellee  may  obtain  a  ruling  of  this  court 
upon  the  question  or  questions  intermediately  decided  against 
him, for  the  guidance  of  the  court  below  after  the  cause  shall 
be  remanded.     Buskirk  Pr.  119. 

When  such  error  has  intervened  as  induces  the  appellee  to 
believe  either  that  the  judgment  ought  to  be,  or  will  be,  re- 
versed, it  is  competent  for  him  to  confess  error,  and  thus  to 
cause,  without  delay,  a  reversal  of  the  judgment,  but  no  case 
has  been  cited,  and  we  know  of  none,  in  which  a  judgment 
has  been  reversed  upon  cross  error,  where,  as  in  this  case,  the 
appellee  insisted  upon  an  affirmance  of  the  judgment. 

In  this  case  all  the  material  questions  presented  by  the  as- 
signment of  cross  errors  were  in  legal  effect  passed  upon  either 
directly  or  inferentially  by  the  arguments  and  illustrations 
used  in,  or  the  conclusions  reached  by,  the  original  opinion. 
Hence  no  injustice  was  done  to  the  appellee  by  not  specifi- 
cally noticing  his  assignment  of  cross  errors. 

Other  grounds  of  complaint  are  urged  against  the  original 
opinion,  but  they  present  nothing  that  was  not  substantially 
considered  at  the  former  hearing. 

The  petition  for  a  rehearing  is  overruled. 

Filed  Nov.  21, 1886. 
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No.  12,289. 

Carr  v.  The  State,  for  Use  of  Cottingham,  Drainage 

Commissioner. 

Drainage. — Notice, — Where  notice  of  an  intention  to  file  a  petition  for 
drainage  is  of  the  character  prescribed  by  the  statute,  it  is  sufficient 

Same. — Need  fiot  be  FarmaUy  Approved  by  Court, — Where  the  court  acts  upon 
the  notice,  no  formal  order  approving  it  is  necessary. 

Same. — Sufficiency  of. — Ordinarily  it  is  sufficient  to  serve  notice  on  the  per- 
son who  is  described  in  the  petition  and  is  named  on  the  tax  duplicate 
as  the  owner. 

Same. — Docketing, —  Wawer, — Projdiee, — A  failure  to  note  on  the  petition 
the  day  for  docketing  the  same  is  a  mere  irregularity,  and  if  not  objected 
to  within  three  days  after  it  is  docketed  the  objection  is  waived. 

JFroiii  the  Hamilton  Circuit  Court. 

W.  Booth  and  D,  Moss^  for  appellant. 

O.  Shirts  and  W,  B.  Fertig,  for  appellee. 

» 

Elliott,  J. — This  action  was  brought  by  the  appellee  to 
enforce  an  assessment  for  the  construction  of  a  ditch,  levied 
ander  the  act  of  April  8th,  1881. 

The  first  objection  to  the  validity  of  the  assessment  is  that 
the  notice  of  the  filing  of  the  petition  was  not  sufficient. 

The  special  finding  states  that  proof  of  notice  was  made  by 
affidavit  showing  that  notices  were  posted.  It  was  sufficient 
to  give  notice  by  posting  as  the  statute  provides.  Meranda 
V.  Spurliuy  100  Ind.  380.  It  is  competent  for  the  Legisla- 
ture to  provide  what  kind  of  notice  shall  be  given,  and  where 
the  notice  is  of  the  character  prescribed  by  statute,  it  is  suffi- 
cient.   Hobbs  V.  Board,  e(c,,posty  p.  575,  and  authorities  cited. 

Where  the  court  acts  upon  a  notice,  it  is  not  necessazy  to 
make  a  formal  entry  declaring  it  to  be  such  as  the  law  re- 
quires. The  action  of  the  court  is  sufficient  without  any 
formal  order  approving  the  notice.  Platter  v.  Board,  etc.,  ante, 
p.  360,  and  authorities  cited ;  CauldweU  v.  Curry,  93  Ind. 
363 ;  Board,  etc.,  v.  Hall,  70  Ind.  469. 

A  failure  to  note  on  the  petition  the  day  for  docketing  the 
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same  is  a  mere  irregularity,  and  if  not  objected  to  within 
three  days  afler  the  petition  is  docketed,  the  objection  is 
deemed  waived.     Smith  v.  Smithy  97  Ind.  273. 

The  land  was  described  in  the  petition,  and  the  name  of  the 
owner  was  thus  given :  "  The  estate  of  Thomas  Carr  and 
Clarka  Carr,  of  which  Joseph  Booth  is  executor." 

It  has  often  been  held'by  this  court,  and  by  other  courts,  that 
such  a  naming  of  the  owner  is  sufficieut  in  cases  of  assess- 
ment for  taxes,  and  we  see  no  reason  why  the  same  rule  should 
not  apply  here.  Noble  v.  City  of  Indianapolis,  16  Ind.  606; 
Sloan  v.  Sewellf  81  Ind.  180;  Jenkins  v.  Rice,  84  Ind.  342; 
Wheeler  v.  Anthony ,  10  Wend.  346;  State  v.  Collector,  etc.,  4 
Zabriskie,  N.  J.  108.  We  affirm  this  because  the  amendatory 
act  of  1883  provides  that  "Such  petition  shall  be  sufficient  to 
give  the  courts  jurisdiction  over  the  lands  described  therein, 
and  power  to  fix  a  lien  thereon  if  they  are  described  as  belong- 
ing to  the  person  who  appears  to  be  the  owner  according  to  the 
last  tax  duplicate  or  record  of  transfer."  Acts  1883,  p.  174. 
There  is  a  difference  between  the  name  of  the  owner  of  the  land 
as  given  on  the  tax  duplicate  and  as  given  in  the  petition,  but 
it  is  not  of  such  a  material  character  as  to  avoid  the  pro- 
ceedings. We  think  it  sufficient  to  serve  the  notice  of  the 
assessment  on  the  person  who  is  described  in  the  petition  and 
is  named  on  the  tax  duplicate  as  the  owner.  This  is  the 
principle  declared  in  Jenkijis  v.  Rice,  supra,  and  it  is  a  sound 
one.  If  it  appeared  that  the  appellant  had  been  misled  or 
injured  by  the  failure  to  serve  notice  on  her,  or  if  it  ap- 
peared that  she  was  known  to  be  the  owner,  it  may  be  that 
the  courts  would  grant  her  relief,  but  where  no  guch  facts 
appear,  the  service  of  the  notice  on  the  persons  named  in  the 
petition  is  sufficient.  Here  it  appears  that  the  appellant  had 
an  opportunity  to  defend.  Naming  her  in  the  petition  would 
have  secured  her  no  greater  rights,  and  therefore  no  injury 
was  done  her. 

Judgment  affirmed. 

Filed  Nov.  20, 1885. 
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No.  12,667. 

Padgett  v.  The  State. 

Criminal  Law. — Felonious  Jntenl,— Evidence, — The  State  is  not  required 
to  sustain  a  charge  of  felonious  intent  by  direct  evidence.  It  is  suffi- 
cient if  the  evidence  is  such  as  will  satisfy  the  triers,  beyond  a  reason- 
able doubt,  of  such  intent. 

Same. — Supreme  Court.—  Weight  <^  Emdenee, — The  Supreme  Court  will  not 
disturb  a  finding  on  the  weight  of  the  evidence. 

Same. — Arrest  of  JudganenL — The  second  statutory  cause  for  arrest  of  judg- 
ment (section  1843,  B.  S.  1881)  presents  no  question  as  to  the  failure  of 
the  grand  jury  to  return  the  indictment  into  open  court. 

Same. — Betum  of  Indictment  irUo  Open  Court, — The  record  shows  that  the 
grand  jury  returned  into  open  court  seven  indictments,  each  signed  by 
the  prosecuting  attorney  and  properly  endorsed  by  the  foreman,  and 
numbered  1740, 1743,  etc.,  and  that  they  were  duly  examined  and  filed. 
Indictment  No.  1743  is  set  out,  with  all  its  endorsements,  as  the  indict- 
ment against  appellant. 

Heidf  that  a  return  is  sufficiently  shown. 

From  the  Daviess  Circuit  Court. 

C.  K,  Tharp,  for  appellant. 

F.  T.  Hord,  Attorney  General,  W.  B.  Hard  and  J.  H. 

Spencer,  for  the  State. 

HowK,  J. — The  indictment  in  this  case  charged  that  the 
appellant,  "  Marshall  Padgett,  on  the  25th  day  of  July,  1885, 
at  the  county  of  Daviess,  and  State  of  Indiana,  did  then  and 
there,  in  a  rude,  insolent  and  angry  manner,  unlawfully  touch, 
strike  and  beat  one  William  James,  with  intent  then  and  there, 
and  thereby,  feloniously  to  steal,  take  and  carry  away  the 
money  of  the  said  William  James,  of  the  value  of  three  dol- 
lars, in  the  lawful  currency  of  the  United  States." 

Upon  the  appellant's  arraignment  and  plea  of  not  guilty, 
the  issues  joined  were  by  agreement  of  the  parties  submitted 
to  the  court  for  trial,  without  the  intervention  of  a  jury.  After 
hearing  the  evidence,  the  court  found  appellant  guilty  as 
charged  in  the  indictment,  and  assessed  his  punishment  at  two 
years  in  the  State's  prison  and  a  fine  of  ten  dollars,  and,  over 


MAY  TERM,  1885.  551 


Padgett  V.  The  State. 


his  motions  for  a  new  trial  and  in  arrest,  judgment  was  ren- 
dered accordingly. 

In  this  court  appellant  has  assigned  as  errors  the  overrul- 
ing (1)  of  his  motion  for  a  new  trial,  and  (2)  of  his  motion 
in  arrest  of  judgment. 

The  first  question  discussed  by  appellant's  counsel,  under 
the  alleged  error  of  the  court  in  overruling  the  motion  for  a 
new  trial,  is  the  sufficiency,  or  rather,  as  counsel  claims,  the 
insufficiency^  of  the  evidence  to  sustain  appellant^s  conviction. 
It  is  true,  as  counsel  contends,  that  in  such  a  prosecution  as 
this  "  the  intent  was  the  gist  of  the  felony  charged,  and  it 
devolved  upon  the  State  to  make  it  out."  Greer  v.  ^xttCy  53 
Ind.  420;  WhiU  v.  StatCy  63  Ind.  595.  But  it  is  equally  true 
that  the  State  is  not  expected  and  can  not  be  required  to  make 
proof  of  felonious  intent,  as  a  fact,  by  direct  and  positive  ev- 
idence; for,  as  a  general  rule,  men  who  do  or  commit  acts, 
which  the  law  denounces  as  public  offences,  do  not  proclaim 
in  public  places  the  intent  with  which  such  acts  are  done.  If 
the  State  were  required  to  make  direct  and  positive  proof  of 
the  felonions  intent  which  characterizes  the  act  done  as  a  pub- 
lic offence,  the  result  would  be  that  many  persons,  charged 
and  guilty  of  public  crimes,  would  go  acquit  "  unwhipt  of 
justice."  Therefore  all  that  the  State  is  required  to  do 
in  such  cases  is  to  introduce  such  evidence  on  the  trial  of 
the  cause  as  will  satisfy  the  triers  of  the  facts,  whether  court 
or  jury,  beyond  a  reasonable  doubt,  not  only  that  the  act  was 
done  by  the  defendant,  but  that  it  was  done  with  the  felonious 
intent  charged  in  the  indictment. 

The  case  at  bar  is  not  a  satisfactory  one  upon  the  evidence 
api)earing  in  the  record ;  and  yet  it  is  not  a  case  where  we  are 
authorized  to  interfere  with  the  finding  and  judgment  of  the 
trial  court.  The  learned  judge  who  tried  the  cause  had  op- 
portunities and  facilities  which  we  can  not  have  for  determin- 
ing the  credibility  of  witnesses  and  the  proper  weight  to  be 
given  to  their  evidence.  Upon  the  question  of  the  felonious 
intent,  the  evidence  seems  to  us,  from  our  reading  of  it,  to  be 
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weak  and  unsatisfactory,  but  we  can  not  say  that  there  is  a 
failure  of  evidence  on  that  or  any  other  material  point  in  the 
case.  In  accordance  with  repeated  decisions  of  this  court  in 
similar  cases,  we  must  decline,  therefore,  to  disturb  the  find- 
ing of  the  trial  court  on  the  evidence.  Cox  v.  State,  49  Ind. 
568 ;  Long  v.  State,  95  Ind.  481 ;  Murphy  v.  State,  97  Ind. 
679;  Dolke  v.  Slate,  99  Ind.  229 ;  Clayton  v.  State,  100  Ind. 
201. 

Under  the  alleged  error  of  the  court  in  overruling  the  mo- 
tion in  arrest  of  judgment,  appellant's  counsel  contends  that 
the  judgment  ought  to  havQ  been  arrested,  because  the  record 
fails  to  show  that  the  indictment  in  this  case  was  returned  by 
the  grand  jury  into  open  court.  This  is  not  the  cause  as- 
signed by  appellant  in  his  written  motion  in  arrest,  nor  is  it 
one  of  the  statutory  causes  for  which  judgment  may  be  ar- 
rested in  a  criminal  cause.  Section  1843,  R.  S.  1881,  pro- 
vides that  a  motion  in  arrest  may  be  granted  by  the  court  for 
either  of  the  following  causes : 

^^FirsL  That  the  grand  jury  which  found  the  indictment 
had  no  legal  authority  to  inquire  into  the  offence  charged,  by 
reason  of  its  not  being  within  the  jurisdiction  of  the  court. 

^^Second.  That  the  facts  stated  in  the  indictment  or  infor- 
mation do  not  constitute  a  public  offence." 

The  second  of  these  statutory  causes  is  the  only  one  as- 
signed by  appellant  in  his  written  motion  for  the  arrest  of 
judgment  in  this  case.  It  needs  no  argument,  we  think,  for 
the  purpose  of  showing  that  this  cause  for  the  arrest  of  judg- 
ment did  not  present  to  the  trial  court,  nor  does  it  present 
here,  the  question  discussed  by  counsel,  as  to  whether  or  not 
the  record  fails  to  show  that  the  indictment  against  appellant 
was  returned  by  the  grand  jury  into  open  court.  But,  if  the 
question  were  properly  presented  here,  we  would  hold  that 
the  record  of  this  cause  does  affirmativelv  show  with  sufficient 
certainty  that  the  indictment  against  the  appellant  was  duly 
returned  by  the  grand  jury  into  open  court.  The  record  shows 
that  on  the  25th  day  of  September,  1885,  the  following  entry 
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was  made  in  the  order-book  of  the  court  below,  to  wit: 
"  Come  now  the  grand  jury  and  return  in  open  court  seven 
indictments^  which  are  each  signed  Hiram  McCormick,  pros- 
ecuting attorney,  and  endorsed,  A  true  bill,  Stephen  T.  Gough, 
foreman,  and  numbered  respectively  on  the  backs  thereof, 
1740,1743,"  etc.  "And  said  indictments  are  examined  by  the 
court  and  filed  by  the  clerk."  Then  indictment  No.  1743  is 
set  out,  with  all  its  endorsements,  in  the  record  before  us,  as 
the  indictment  against  the  appellant,  Marshall  Padgett,  in 
this  case. 

In  Beard  v.  State,  57  Ind.  8,  it  was  held  by  this  court,  and 
correctly  so  we  think,  that  the  original  indictment  and  all  its 
endorsements  constitute  a  necessary  part  of  the  record  in  a 
criminal  cause,  and  that  whatever  may  be  shown,  which  is  re- 
quired to  be  shown,  by  these  endorsements,  must  be  consid- 
ered by  this  court  as  shown  by  the  record.  See,  also,  Clare 
v.  State,  68  Ind.  17,  and  Greene  v.  State,  79  Ind.  537. 

We  have  found  no  error  in  the  record  of  this  cause  which 
will  authorize  the  reversal  of  the  judgment. 

The  judgment  is  affirmed,  with  costs. 

Filed  Nov.  20, 1886. 


No.  12,144. 

The  Pennsylvania  Company  v.  Poor.  i»  Sp 

Common  Carkieb. — Ownership  of  Goods  Consigned, — PUading. — A  complaint         loa"^ 
against  a  common  carrier,  alleging  that  it  negligently  failed  to  deliver  '^^  ^^ 

certain  goods  consigned  by  the  plaintiff,  to  his  damage,  is  bad  on  de-  jj^  ^1 

murrer,  in  the  absence  of  an  ayerment  that  the  plaintiff  owned  the  goods.         • '       „„. 

Same.— iVesttinp^t/m. — The  right  of  action  against  a  common  carrier,  for         fie?    26o| 
the  loss  or  damage  of  goods  consigned,  will  be  presumed  to  be  in  thecon- 
.signee,  )n  the  absence  of  allegations  showing  the  contrary. 

Pleadiko. — Eoidenee, — The  sufficiency  of  a  complaint  must  be  determined 
by  the  facts  pleaded,  and  the  court  can  not  look  to  the  evidence  to  ascer- 
tain whether  any  injury  resulted  from  the  ruling  on  demurrer. 

From  the  Morgan  Circuit  Court. 
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S.  0,  Pickens,  for  appellant. 

W.  JR.  Hannsouy  W.  E.  McOord,  Q.  W.  Grvhbs  and  M.  H. 
Parks,  for  appellee.  * 

Elliott,  J. — The  complaint  of  the  appellee  alleges  that 
the  appellant  was,  on  the  4th  day  of  September,  1882,  a 
common  carrier ;  that  on  that  day  he  delivered  to  its  agent  at 
Martinsville  twenty-four  thousand  pounds  of  green  com  to 
be  transported  to  Indianapolis ;  that  the  appellant  undertook 
to  deliver  the  corn  to  one  Perry  as  the  consignee,  at  Indian- 
apolis, on  that  day,  and  that  Perry  was  the  consignee.  Neg- 
ligence in  failing  to^ deliver  the  corn  is  alleged,  and  damages 
are  shown.  To  this  complaint  the  appellant  unsuccessfully 
demurred. 

It  is  affirmed  by  the  appellant's  counsel,  that  the  complaint 
is  bad,  for  the  reason  that  it  affirmatively  shows  that  the  cause 
of  action  is  in  Perry,  the  consignee,  and  not  in  Poor,  the  con- 
signor. This  position  is  well  assumed.  The  general  rule 
unquestionably  is  that  the  right  of  action  is  in  the  consignee. 
It  is  so  laid  down  in  the  text-books,  and  it  has  been  so  declared 
by  this  court.  Browne  Carriers,  section  596 ;  Hutchinson 
Carriers,  section  727 ;  Madisorty  tic,  R.  R.  Co.  v.  Whitesel, 
11  Ind.  55;  Pennsylvania  Co»  v.  Holderman,  69  Ind.  18. 

There  are  exceptions  to  this  general  rule,  but  facts  show- 
ing that  the  case  forms  an  exception  must  be  pleaded.  The 
law  presumes  that  the  consignee  is  the  real  party  in  interest, 
and  unless  there  are  facts  pleaded  showing  the  contrary,  this 
general  presumption  will  prevail.  We  can  find  nothing  in 
the  complaint  before  us  which  takes  the  case  out  of  the  gen- 
eral rule.  If  the  property  was  owned  by  the  appellant,  that 
fact  should  have  been  averred.  In  the  absence  of  this  aver- 
ment, the  presumption  of  which  we  have  spoken  rules  the 
case. 

Where  a  complaint  is  challenged  by  demurrer,  and  an  ex- 
ception is  reserved,  we  can  not  look  into  the  evidence  to  as- 
certain whether  injury  did  or  did  not  result.     The  sufficiency 
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of  the  complaint  is  to  be  detennined  from  the  fiicts  stated  in 
it,  and  not  from  what  may,  or  may  not,  appear  in  the  evi- 
dence. The  court  can  not  examine  evidence  to  determine  a 
question  presented  by  demurrer;  for  the  demurrer  presents 
the  question  fully,  and  the  question  presented  must  be  decided 
according  to  the  record.  Friddlew.  Orane^  68  Ind.  583; 
Johnson  v.  Breedlove,  72  Ind.  368 ;  Abell  v.  Riddle,  75  Ind. 
345 ;  Over  v.  Shannon,  75  Ind.  352 ;  Conyers  v.  Mericles,  75 
Ind.  443 ;  Sims  v.  City  of  Frankfort,  79  Ind.  446 ;  Wilson  v. 
Town  of  Monticello,  85  Ind.  10,  see  pp.  20,  21 ;  Weir  v.  Stale, 
ex  reL,  96  Ind.  311,  see  p.  315. 

Judgment  reversed. 

Filed  Nov.  19, 1886. 


No.  11,794. 

Rout  v.  King  et  al.  IS  "? 

Partition. — Sale  by  Commissioner, — Rights  of  Surely. — Parties. — Be'Sale. — 
One  who  is  surety  for  the  payment  of  purchase-money,  upon  a  sale  of  real 
estate  by  a  commissioner  in  partition,  becomes  a  party  to  the  proceed- 
ing, as  also  does  the  purchaser,  and,  upon  the  failure  of  the  latter  to 
pay,  the  surety  may  petition  for,  and  the  court  in  the  exercise  of  its 
chancery  powers  may  grant,  a  re-sale  of  the  property. 

From  the  Adams  Circuit  Court. 

J.  8.  Dailey,  L.  Mock,  J.  W.  Headington,  J.  J.  3f.  LaFol- 
lette  and  E.  G,  Ooverdnle,  for  appellant. 

R.  S.  Peterson,  E.  A.  Huffman,  J.  T.  France,  W.  J.  Vesey 
and  J,  T.  Merryman,  for  appellees. 

Mitchell,  C,  J. — It  appears  from  the  record  in  this  case 
that  certain  real  estate  in  Adams,  county  had  been  sold  by  a 
commissioner  appointed  by  the  court  for  that  purpose,  in  a 
partition  proceeding. 

John  W.  Rout,  the  appellant,  bid  the  land  off  at  forty-five 
hundred  dollars.  Three  thousand  dollars  of  the  purchase- 
price  was  paid  in  cash,  and  for  the  residue  the  purchaser  gave 
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his  note,  payable  to  the  commissioner,  with  one  King  as  surety. 
A  certificate  of  purchase  was  thereupon  issued  to  Rout,  re- 
citing that  upon  confirmation  of  the  sale,  and  full  payment 
of  the  purchase-price,  he  would  be  entitled  to  a  deed.  The 
sale  was  reported  to  and  confirmed  by  the  court,  and  the 
money  paid  was  distributed  to  the  persons  entitled  to  re- 
ceive it.  N 

When  the  note  for  the  deferred  payment  matured,  the  pur- 
chaser neglected  to  make  payment,  and  the  commissioner, 
without  the  order  of  the  court,  sued  the  makers  of  the  note, 
and  recovered  judgment  against  the  one  as  principal  and  the 
other  as  surety. 

The  purchaser,  who  it  is  alleged  was  insolvent,  assigned 
the  certificate  of  purchase  to  his  wife.  This,  it  was  charged, 
was  done  for  the  purpose  of  defrauding  the  surety.  The 
judgment  remaining  unpaid;  King  and  the  commissioner,  each 
by  separate  petitions,  in  which  the  facts  were  stated  at  length, 
applied  to  the  court  for  an  order  that  the  commissioner  should 
re-sell  the  land.  The  purchaser,  having  been  duly  notified, 
appeared  and  resisted  the  applications  thus  made.  Ailer  over- 
ruling separate  demurrers  to  the  several  petitions,  upon 
an  issue  made,  the  court  ordered  that  in  default  of  payment 
of  the  unpaid  purchase-money  at  the  end  of  ninety  days,  the 
commissioner  should  advertise  and  re-sell  the  land.  It  was 
ordered  that  out  of  the  proceeds  the  judgment  previously 
taken  against  the  purchaser  and  his  surety  should  be  first  paid, 
and  that  the  residue  should  be  brought  into  court  to  abide  its 
further  order. 

From  this  order  the  purchaser  has  appealed,  and  the  errors 
assigned  bring  into  question  the  power  of  the  court  to  order 
a  re-sale  on  the  facts  stated  in  the  several  petitions. 

The  contention  of  the  appellant  is  that  King,  who  was 
surety  for  the  purchaser,  had  no  such  relation  to  the  case  as 
entitled  him  to  intervene  by  petition,  and  that  as  the  com- 
missioner might  have  proceeded  to  collect  the  money  from  the 
surety,  or  by  a  foreclosure  of  the  vendor's  lien  and  sale  of 
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the  land^  his  petition  to  re-sell  should  not  have  been  enters 
tained. 

In  respect  to  both  positions  taken  we  think  he  is  in  error. 
Prior  to  the  code  of  1852  in  this  State,  as  in  England,  ten- 
ants in  common  might  have  been  compelled  to  make  parti- 
tion by  writ  at  common  law,  or  by  proceedings  in  equity.  The 
usual  and  most  appropriate  mode,  however,  was  by  a  resort 
to  the  courts  of  equity.  Lease  v.  Garr,  5  Blackf.  353 ;  Fovst 
V.  Moorman,  2  Ind.  17;  Ooz  v.  Matthews,  17  Ind.  367. 

Since  the  code  of  1852  went  into  force,  the  distinction  in 
pleading  and  practice  in  actions  at  law  and  suits  in  equity, 
except  as  to  the  right  of  trial  by  jury  in  cases  which  formerly 
were  of  exclusive  equitable  cognizance,  no  longer  exists. 

The  result  is  that  the  jurisdiction  formerly  exercised  by 
common  law  courts,  and  courts  of  equity,  is  now  combined  in 
the  courts  having  jurisdiction  of  proceedings  in  partition.  In 
the  exercise  of  its  chancery  powers,  the  court  may  settle  both 
the  legal  and  equitable  rights  of  all  the  parties  to  the  record; 
both  are  equally  within  its  cognizance  and  protecting  power. 
Martindale  v.  Alexander,  26  Ind.  104 ;  Milligan  v.  Poole,  35 
Ind.  64 ;  Applegate  v.  Edwards,  45  Ind.  329 ;  Ferris  v.  Reedy 
87  Ind.  123;  Elrod  v.  Keller,  89  Ind.  382. 

As  the  court  in  which  this  proceeding  was  pending  had 
pow^er  to  exercise  chancery  jurisdiction,  it  results  that  both 
the  purchaser  and  his  surety  were  subject  to  its  control  and 
protection.  In  2  Daniell  Ch.  Pr.  1061  n.,  it  is  said:  "  Pur- 
chasers, under  decrees  in  chancery,  are  regarded  to  a  certain 
extent  as  parties  to  the  suit,  so  as  to  be  under  the  control  of 
the  court  on  the  one  hand,  and  its  protection  on  the  other. 
Thus,  a  purchaser  under  an  order  or  decree  in  chancery  may 
be  compelled  to  complete  his  purchase  by  order  on  him  in  a 
summary  way,  without  a  bill,  to  pay  or  bring  the  money  into 
court.*'     Mosby  v.  Hunt,  9  Heisk.  675. 

In  the  case  of  Wood  v.  Mann,  3  Sumner,  318,  it  was  said  by 
Story,  J.,  that  the  purchaser  under  a  decree  in  chancery  as 
well  as  his  surety  on  a  bond  given  to  secure  the  deferred  pay- 
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ments  of  purchase-money,  become  parties  to  the  proceedings. 
The  learned  judge  said  further  :  "The  diflScuIty  of  the  whole 
argument  consists  in  treating  the  surety  as  a  stranger  to  the 
proceedings;  whereas  he  is  in  fact  a  party  to  the  proceedings 
under  the  sale,  and  has  agreed  to  become  so,  as  far  as  the  pay- 
ment of  the  purchase-money  is  concerned.  It  appears  to  me, 
that  the  predicament  of  a  surety  is  not  in  the  slightest  de- 
gree distinguishable  from  that  of  a  purchaser,  or  of  any  other 
person,  who  makes  himself  by  his  own  undertaking  a  party 
to  any  of  the  proceedings  of  a  court  of  equity."  In  re  At- 
torney Oeneraly,  Continental  Life  Ins.  Cb.,  94  N.  Y,  199; 
Dunham  v.  Minard,  4  Paige,  441. 

As  King,  by  becoming  surety  for  the  purchase-money,  be- 
came also  a  party  to  the  proceedings  in  this  case,  he  occupied 
such  relation  to  it  as  that  he  could  with  propriety  invoke  the 
aid  of  the  court  for  his  protection. 

The  inquiry  then  remains,  was  it  within  the  power  of  the 
court  to  order  a  re-sale  of  the  property  ?  That  it  was  seems 
to  be  abundantly  settled  both  on  principle  and  upon  authority. 

Sales  in  cases  of  this  kind  are  made  in  pursuance  of  the 
order  or  decree  of  the  court.  The  commissioner  appointed 
is  nothing  more  than  the  instrument  through  whom  the  sale 
is  accomplished ;  the  order  of  the  court  is  made  effectual 
through  his  instrumentality.  The  transaction  is,  neverthe- 
less, through  the  commissioner,  with  the  court. 

The  securities  given  for  deferred  payments  are,  in  effect, 
given  to  the  court,  and  the  right  to  make  the  securities  ef- 
fectual is  enforceable  by  all  the  comprehensive  powers  of  the 
chancellor.  It  could  hardly  be  maintained  that  a  chancellor, 
having  in  the  course  of  a  proceeding  become  possessed  of  a 
security  for  the  performance  of  an  order,  duly  made,  would 
be  obliged  to  resort  to  a  common  law,  or  other  court,  to  make 
the  security  available.  In  such  a  case  it  was  said,  in  Wood 
V.  Mann,  supra,  "  The  appropriate  remedy  is  merely  a  re-sale 
of  the  property.*' 

Section  1202,  R.  S.  1881,  provides  that "  Whenever  it  shall 
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appear  to  the  court  that  the  purchase-money  for  the  land 
sold  has  been  duly  paid,  the  court  shall  order  such  commis- 
isioner  or  some  other  person  to  execute  conveyances  to  the 
purchasers,"  etc. 

In  this  manner  the  court  retains  the  title  under  its  control 
as  a  security  for  the  payment  of  the  purchase-money.  Since 
the  purchaser  becomes  a  party  to  the  proceedings,  and  the 
court  is  invested  with  the  power  to  enforce  by  a  re-sale  the 
security  which  the  law  requires  it  to  retain,  there  would  be 
neither  necessity  for,  nor  propriety  in,  a  resort  to  any  other 
proceeding  than  that  which  is  pending  before  it,  and  to  which 
all  interested  are  parties. 

In  the  case  of  Long  v.  Welter ,  29  Grat.  347,  the  court  say  : 
^^  In  judicial  sales  the  court  in  some  sense  is  regarded  as  the 
vendor,  making  sale  by  a  commissioner  as  its  agent,  and  the. 
contract  is  treated  as  a  contract  substantially  between  the 
purchaser  on  one  side  and  the  court  as  vendor  on  the  other. 
Where  the  title  is  retained,  the  proceeding  for  re-sale,  whether 
by  bill  or  in  the  more  summary  way,  by  rule,  is  a  proceed- 
ing substantially  by  the  court." 

That  a  re-sale  is  the  usual  course  of  procedure,  is  main- 
tained by  the  following,  among  other  cases :  Stephens  v.  J/a- 
gruder,  31  Md.  168;  Warjield  v.  Doraey.Sd  Md.  299;  Mun-' 
son  V.  Payney  9  Heisk.  672;  Mgsby  v.  Hunt,  supra;  Long 
v.  WelleTf  supra ;  Thornton  v.  Fairfax,  29  Grat.  669 ;  An- 
derson V.  Foulke,  2  Har.  &  G.  346 ;  PeUillo,  Ex  Parte,  80  N. 
C.  50. 

In  the  case  last  cited  it  was  said :  ^^  In  case  the  principal 
has  become  insolvent,  the  surety  has  an  equity  to  require  a 
re-sale,  for  his  reimbursement  if  he  has  paid  the  debt,  and  for 
his  protection  if  he  has  not ;  and  the  equity  extends  to  cases 
where  there  are  reasonable  grounds  for  apprehending  the  in- 
solvency and  consequent  loss  to  the  surety.  *  *  *  No  good 
reason  can  be  assigned  why  the  court,  under  such  circum- 
stances as  would  entitle  the  surety  to  require  a  re-sale,  may 
not  make  the  order  without  coercion  alike  for  the  benefit  of 
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those  to  whom  the  fund  belongs  and  for  the  relief  of  the 
surety  himself." 

In  the  case  of  Miller  v.  Collyer,  36  Barb.  250,  the  court 
says :  "  The  remedy  against  a  purchaser  who  refuses  to  com- 
plete a  purchase  under  a  decree  or  judgment  of  a  court  of 
equity,  is  by  an  application  to  the  court  to  compel  him  to 
complete  it,  or  to  re-sell  the  property  and  hold  him  liable  for 
the  loss  and  the  additional  expenses."  It  was  said  in  that  case, 
^'  that  when  a  person  becomes  a  purchaser  under  a  decree,  he 
submits  himself  to  the  jurisdiction  of  the  court  &s  to  all  mat- 
ters connected  wij;h  the*  sale  or  with  him  in  the  character  of 
purchaser."     Requa  v.  Rea,  2  Paige,  339. 

The  case  of  Richardson  v.  JoneSy  3  Gill  &  J.  163,  is 
pressed  upon  our  attention  by  the  learned  counsel  for  appel- 
.lant.  In  the  main  the  doctrine  of  that  case  is  in  harmony 
with  our  conclusion  here.  In  so  far  as  it  seems  to  hold  that 
a  bond  taken  by  a  trustee  appointed  by  the  court  to  sell,  in 
pursuance  of  its  decree,  was  a  contract  with  the  trustee  him- 
self, enforceable  only  in  a  court  of  law,  we  think  it  is  not  in 
accord  with  the  weight  of  authority. 

Of  course,  there  has  been  no  forfeiture  of  the  cash  payment 
made  by  the  purchaser,  inasmuch  as  he  is  entitled  to  any  sur- 
plus which  may  remain  out  of  the  purchase-price  which  may 
be  realized  at  the  second  sale,  after  paying  the  amount  due 
from  him,  with  such  costs  as  the  court  may  adjudge  against 
him. 

There  was  no  error  in  the  proceedings  of  the  court,  and 
the  order  made  by  it  is  accordingly  affirmed,  with  costs. 

Filed  Nov.  IS,  1885. 

No.  12,166. 

Graves  v.  Duckwall. 

Supreme  Court. — Practice. — Error  Must  Affirmatively  Appear. — A  party  who 
alleges  error  must  present  a  record  affirmative  showing  it;  otherwise 
all  reasonable  presumptions  will  be  made  in  favor  of  the  proceedings  of 
the  trial  court. 
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From  the  Miami  Circuit  Court. 

/.  L,  Farrar,  J,  Fairar,  J.  T.  Cox,  J,  M,  Brown  and  N. 
N.  Antriniy  for  appellant. 

E.  T.  Reasonevy  R,  P,  Effinger  and  R.  J.  Lovdand,  for  ap- 
pellee. 

Elliott,  J. — The  appellant  contends  that  the  trial  court 
erred  in  taxing  costs  against  him.  In  our  opinion  the  record 
•does  not  affirmatively  show  any  error. 

The  first  paragraph  of  the  appellant's  complaint  counts 
upon  a  contract,  and  it  may  be  that  the  court  rendered  judg- 
ment upon  that  paragraph,  and,  as  the  amount  of  the  recovery 
was  only  five  dollars,  it  was  proper  to  tax  the  appellant  with 
costs.  There  is  nothing  in  the  record  showing  that  the  re- 
covery was  not  based  on  the  first  paragraph  of  the  complaint, 
and  we  must  presume  that  the  court  did  base  its  action  upon 
that  paragraph.  It  is  a  familiar  rule  that  a  party  who  alleges 
error  must  present  a  record  affirmatively  showing  it,  for  other- 
wise all  reasonable  presumptions  will  be  made  in  favor  of  the 
proceedings  of  the  trial  court. 

The  evidence  is  not  in  the  record,  and  in  its  absence  we 
can  not  say  that  the  recovery  was  not  upon  the  paragraph 
counting  on  a  contract. 

There  are  some  answers  to  interrogatories  which  tend  to 
show  that  the  verdict  was  founded  on  the  paragraph  sound- 
ing in  t^rt,  but  they  by  no  means  cover  the  entire  case,  and 
we  can  not  overthrow  the  ruling  of  the  court  upon  them. 
They  are  not  sufficient  to  control  the  general  verdict,  nor  are 
they  sufficient  to  repel  the  presumption  in  favor  of  the  ruling 
of  the  trial  court. 

Judgment  affirmed. 

Filed  Nov.  7, 1885. 
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McLain  v,  Wallace,  Receiver. 

Bank.— GoMfo/  or  Special  Depoml  cf  Jfon«y.— Upon  a  special  deposit  of 
money  a  bank  is  merely  a  bailee,  and  is  bound  according  to  the  terms  of 
the  deposit ;  but  on  a  general  deposit  the  money  becomes  the  property 
of  the  bank,  and  the  depositor's  claim  on  the  bank  is  merely  for  a  like 
i^mount 

Same.— /nro/iwkjy  tf  BanA.— Upon  the  insolvency  of  a  bank,  its  general  de- 
positors must  be  paid  pro  rota. 

Same.— "Cferib."— The  addition  of  the  word  "clerk"  to  the  name  of  a 
general  depositor  does  not  make  the  deposit  a  special  one,  nor  does  it 
change  the  liability  of  the  bank. 

Same.— !ZVu«i  Funcb.— The  rule  that  a  trustee  may  follow  trust  property  as 
long  as  it  can  be  traced  has  no  application  in  an  action  to  recover  money 
on  general  deposit  in  a  bank. 

From  the  Marion  Superior  Court. 

J.  P,  Baker,  for  appellant. 

jB.  Harrison,  W.  H,  H,  Miller  and  /.  JS.  Elam,  for  appellee. 

BiCKNELL,  C.  C. — The  appellee,  as  receiyer  of  an  insol- 
vent banking  company,  had  possession  of  its  property. 

The  appellant,  who  was  the  clerk  of  the  courts  of  Marion 
county,  filed  his  petition  in  said  superior  court,  alleging  that, 
as  said  clerk,  he  held  money  in  trust  which  he  deposited  with 
said  banking  company,  and  that  when  said  company  became 
insolvent  it  held  (15,286.51  of  said  money,  deposited  by  the 
appellant  in  the  name  of  "  Moses  G.  McLain,  clerk,"  with 
the  knowledge  and  consent  of  said  company,  and  subject  to 
the  order  of  the  appellant  as  such  clerk,  and  subject  to  the 
order  of  said  court. 

The  petition  prayed  for  an  order  directing  the  receiver  to 
pay  said  sum  of  money  to  the  appellant  as  clerk,  or  to  pay 
it  into  court. 

The  appellee  demurred  to  the  petition  for  want  of  facts 
sufficient.  The  demurrer  was  sustained,  and  judgment  was 
rendered  thereon  against  the  appellant.  He  appealed  to  the 
superior  court  in  general  term  ;  there  the  judgment  was  af- 
firmed, and  he  appealed  to  this  court. 
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The  question  is,  what  are  the  rights  of  a  bank  depositor 
when  the  bank  becomes  insolvent?  Deposits  in  bank  are 
either  general  or  special.  Upon  a  special  deposit  the  bank 
is  merely  a  bailee,  and  is  bound  acoording  to  the  terms 
of  the  special  deposit;  but  on  a  general  deposit,  with- 
out special  agreement,  the  money  becomes  the  property  of 
the  bank,  and  the  depositor  has  no  longer  any  claim  on  that 
money ;  his  claim  is  on  the  bank  for  a  like  amount  of  money. 
Coffin  V.  ATiderson,  4  Blackf.  395 ;  MoEwen  v.  Davis,  39  Ind. 
109.  Upon  the  insolvency  of  a  bank,  its  general  depositors 
must  be  paid  pro  rata. 

The  rule  that  a  trustee  may  follow  trust  property  as  long 
as  it  can  be  traced  is  not  applicable  to  such  a  case. 

The  addition  of  the  word  "  clerk  "  to  the  name  of  a  gen- 
eral depositor  does  not  make  the  deposit  a  special  one,  nor 
does  it  change  the  liability  of  the  bank. 

We  need  not  decide  what  would  be  the  rule  as  to  trust 
funds  specially  deposited  and  actually  on  hand  and  capable 
of  being  tiaced. 

The  judgment  of  the  court  below  ought  to  be  affirmed. 

Per  Curiam. — It  is  therefore  ordered,  on  the  foregoing 
opinion,  that  the  judgment  of  the  court  below  be  and  the 
same  is  hereby  in  all  things  affirmed,  at  the  costs  of  the  ap- 
pellant. 

Filed  AprU  23, 1885;  petition  for  a  rehearing  overruled  Nov.  21, 1885. 
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CotyHTT  Go]aassiON£B. — Term  of  Office,— The  term  of  office  of  a  county 
commissioner  consists  of  a  period  of  three  years,  and,  regardless  of  the 
time  when  the  officer  commenced  service,  the  term  expires  with  the  ex- 
piration of  such  period. 

Saice. — Ejqpiratvm  qf  Term. — Qualifying, — Owing  to  the  change  in  1869  from 
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annual  to  biennial  elections,  a  county  commissioner  whoee  term  expired 
in  August,  1869,  held  over  until  October,  1870.  From  1870  till  1882  the 
commissioners  success] velj  elected  held  three  years,  each  holding  one 
year  in  his  successor's  term.  The  defendant  was  elected,  and  after  quali- 
fying took  the  office,  in  1882.  His  sucoessor,  elected  in  1884,  after  quali- 
lying,  in  March,  1886,  demanded  admission  into  the  office,  but  was  re- 
fused. On  quo  vxarranlo  proceedings  by  the  prosecuting  attorney,  against 
defendant, 

Heldf  that  defendant's  term  expired  in  August,  1884,  and  his  right  to  con- 
tinue in  the  office  ceased  when  his  successor  qualified. 

Same.— iSbUtite  Qmdrued.— The  act  of  March  7th,  1885,  Acts  1885,  p.  69, 
regulating  the  term  of  office  of  county  commissioners,  is  merely  declar- 
atory of  what  the  law  has  been,  except  in  fixing  the  first  Monday  in 
December  as  the  commencement  of  the  term. 

From  the  Shelby  Circuit  Court. 

F.  S.  Staff,  Prosecuting  Attorney,  E.  P.  Ferris,  W.  W. 
Spencer,  J.  S.  Ferris  and  F.  J.  Van  Vorhis,  for  the  State. 
7.  jB.  Adams,  L.  T.  Michener,  E.  K.  Adams  and  i.  J. 

Hackney,  for  appellee. 

Mitchell,  C.  J. — By  an  information  filed  in  the  name  of 
the  State,  on  the  relation  of  the  prosecuting  attorney  for  the 
Sixteenth  Judicial  Circuit,  the  right  of  William  H.  Barlow 
to  continue  in  the  office  of  county  commissioner  for  the  third 
district  of  Shelby  county  is  challenged. 

It  is  charged  that  Shelby  county  was  organized  into  com- 
missioners' districts  pursuant  to  law  on  the  4th  day  ot  May, 
1831,  and  that  the  districts  are  numbered  respectively,  num- 
bers one,  two  and  three ;  that  under  the  provisions  of  the  act 
of  the  General  Assembly,  approved  January  19th,  1831,  the 
first  term  in  the  third  district  ended  August  8th,  1833;  and 
that,  calculating  periods  of  three  years  thereafter  consecutively, 
the  last  term,  the  one  for  which  Barlow  was  elected,  ended 
in  August,  1884. 

It  is  averred  that  from  the  establishment  of  the  commis- 
sioners' districts,  in  1831,  until  the  end  of  the  term,  in  1869, 
the  regular  succession  of  terms  for  that  district  had  been  ob- 
served by  the  several  incumbents.  At  that  time,  owing  to 
the  change  from  annual  to  biennial  elections,  under  the  act 
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of  1869,  Christopher  Girton,  who  was  elected  in  1866,  and 
whose  term  expired  in  1869,  held  over  until  October,  1870. 
From  1870  until  the  autumn  of  1884,  the  commissioners  suc- 
cessively elected  have  held  three  years.  In  this  manner  each 
held  one  year  in  his  successor's  term. 

The  appellee,  Barlow,  was  elected  at  the  general  election 
in  November,  1882,  and  after  qualifying  took  the  office  in 
December,  1882. 

At  the  general  election  in  November,  1884,  George  Cus- 
kadon,  who  was  eligible  to  the  office,  was  elected  and  after- 
wards, on  the  12th  day  of  March,  1885,  duly  qualified.  A 
few  days  later  he  presented  himself,  with  his  certificate  of 
election,  and  oath  of  office  duly  endorsed  thereon,  to  the  board 
of  commissioners,  then  in  session,  and  demanded  admission 
into  the  office.  Barlow  declined  to  surrender,  and  the  other 
commissioners  refused  to  recognize  Cuskadon's  right. 

The  court  below  sustained  a  demurrer  to  the  information, 
and  the  question  for  decision  is,  had  Barlow's  term  expired, 
or  was  he  entitled  to  continue  in  the  office  until  December, 
1885? 

In  providing  for  the  organization  of  boards  of  commis- 
sioners, the  legislative  policy  has  been  apparent  from  the  be- 
ginning ;  that  policy  was,  and  it  still  is,  that  the  terms  of 
county  commissioners  should  be  so  regulated  as  that  one 
member  of  the  board  should  retire  each  year.  This  was  pro- 
vided for  in  the  law  of  1831,  and  in  each  successive  enact- 
ment. Accordingly,  in  the  adoption  of  the  scheme,  it  was 
provided  that  one  of  the  members  elected  at  the  first  election 
should  retire  at  the  end  of  one  year,  another  at  the  end  of 
two,  and  the  third  at  the  end  of  three  years ;  and  that  each 
successive  commissioner  elected  should  hold  his  office  for  a 
term  of  three  years,  and  until  his  successor  was  elected  and 
qualified. 

It  was  held  in  the  case  of  Parmater  v.  Staie^  ex  rel,  102 
Ind.  90,  that  the  term  applied  to  the  office,  and  not  to  the  per- 
son filling  it.     In  that  case  it  was  held  that  a  commissioner, 
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who  was  elected  in  consequeuce  of  a  vacancy  having  occurred 
by  resignation,  could  hold  only  the  unexpired  terra,  and  not, 
as  was  there  contended,  a  full  period  of  three  years. 

Under  the  facts  stated  in  the  information,  it  is  apparent 
that  from  1869  forward  each  commissioner  held  one  year  into 
his  successor's  term.  This  resulted  in  consequence  of  the  fact 
that  Girton,  who  it  is  alleged  was  elected  in  1866,  held  four 
years,  from  1866  to  1870.  This  in  no  manner  changed  the 
term  as  fixed  by  the  Legislature.  Each  successive  period  of 
three  years  constituted  a  "  term,^'  and  regardless  of  the  time 
when  the  oflScer  commenced  service,  the  term  expired  with 
the  expiration  of  each  period  of  three  years. 

It  is,  therefore,  indisputable  that,  as  the  law  stood  prior  to 
the  act  of  March  7th,  1885,  the  term  for  which  Barlow  was 
elected  expired  in  August,  1884,  and  as  his  successor  was 
elected,  his  right  to  continue  in  the  office  ceased  when  his  suc- 
cessor qualified.  Was  his  right  to  continue  in  the  office  ex- 
tended by  the  act  referred  to  ? 

This  act,  following  a  preamble  which  recognizes  the  un- 
certainty and  confusion  existing  in  relation  to  the  commence- 
ment and  ending  of  the  terms  of  county  commissioners,  as 
such  terms  were  being  occupied,  provides :  "  That  the  terms 
of  office  of  county  commissioners  shall  be  three  years,  and 
shall  begin  on  the  first  Monday  in  December,  and  the  term 
of  office  of  no  two  districts  in  the  same  county  shall  begin  in 
the  same  year;  and  the  year  in  which  the  term  of  office  of 
each  district  shall  begin  shall  be  determined  by  calculating 
periods  of  three  years  from  the  end  of  the  term  for  which  the 
commissioner  for  the  same  district  was.  elected  upon  the  or- 
ganization of  the  board  of  commissioners  for  the  county ;  and 
each  commissioner  now  holding  his  office,  whose  successor  has 
not  been  elected,  and  each  commissioner  elect,  who  shall  here- 
after, but  prior  to  the  end  of  the  regular  term,  as  provided 
in  this  act,  for  the  district  for  which  he  was  elected,  begin  his 
service  as  commissioner,  shall  serve  three  vears  and  to  the 
end  of  the  regular  term  of  said  district,  and  until  his  succes- 
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sor  is  elected  and  qualified  :  Providedy  that  this  act  shall  not 
be  coustrued  so  as  to  lengthen  the  term  of  oflSce  of  any  com- 
missioner now  holding  his  office,  whose  successor  has  been 
elected  and  qualified,  to  the  end  of  the  regular  term,  as  pro- 
vided in  this  act,"  etc.     Acts  1885,  p.  69. 

In  order  to  determine  whether  this  enactment  has  enlarged 
the  right  of  the  appellee,  Barlow,  it  is  only  necessary  to  ex- 
amine its  constituent  parts.*    It  provides : 

First.  That  the  term  of  office  of  a  county  commissioner 
shall  be  three  years,  and  shall  begin  on  the  first  Monday  in 
December. 

Second.  That  the  term  of  no  two  commissioners  in  the  same 
county  shall  begin  in  the  same  year. 

Third.  That  the  year  in  which  the  term  in  each  district 
shall  commence  shall  be  determined  by  calculating  periods  of 
three  years  from  the  end  of  the  first  term  after  the  organiza- 
tion of  the  board  in  each  county. 

So  far,  except  wherein  it  fixes  the  first  Monday  in  De- 
cember as  the  commencement  of  the  term,  this  act  is  merely 
declaratory  of  what  the  law  had  been  from  the  first.  This 
was  settled  in  Parmater  v.  Staie,  ex  reL,  supra.  As  applied 
to  all  districts  where  the  regular  succession  had  been  observed, 
it  did  not  effect,  nor  was  it  intended  to  effect,  any  change 
whatever,  except  to  fix  the  first  Monday  in  December  as  the 
commencement  of  the  term. 

Recognizing  the  existing  fact,  however,  that  confusion  had 
arisen  in  many  cases  on  account  of  the  change  of  time  in 
holding  elections,  and  from  other  causes,  and  for  the  purpose 
of  restoring  the  regular  succession  in  those  cases,  the  act  pro- 
vided for  two  conditions,  supposed  to  exist :  First  Commis- 
sioners holding  office  whose  successors  had  not  been  elected ; 
and,  Second.  Commissioners  then  elect  who  might  commence 
service  at  a  period  other  than  the  beginning  of  a  regular  term. 
Concerning  both  of  these  classes,  the  provision  is  that  they 
shall  hold  three  years  from  the  time  they  commenced,  or  shall 
commence  service,  and  as  much  longer  as  shall  carry  them  to 
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the  end  of  a  regular  term,  and  until  their  successors  are  elected 
and  qualified. 

Concerning  commissioners  holding  after  the  expiration  of 
the  regular  term,  whose  successors  had  been  elected,  it  is  im- 
plied they  were  to  surrender  to  the  comiaissioner  elect.  As 
to  commissioners  elect,  since  the  term  of  those  holding  had 
expired,  it  is  implied  that  they  should  be  entitled  to  the  of- 
fice, upon  qualifying  according  to  law.  Thus,  the  act  seems 
to  have  made  provision  for  every  case  that  could  have  existed : 
The  first,  or  declaratory  part,  for  all  cases  where  the  regular 
order  had  been  preserved;  the  second  for  all  cases  where  per- 
sons may  have  been  holding  whose  service  commenced  at  an 
irregular  period,  and  whose  successors  had  not  been  elected ; 
and  the  third  for  commissioners  elect,  under  the  previously 
existing  order,  who  would  be  entitled  to  commence  service 
at  an  irregular^  period,  by  reason  of  the  expiration  of  the 
term  into  which  their  predecessors  had  been  elected. 

The  proviso  which  follows  simply  declares  that  the  act  shall 
not  be  so  construed  as  to  authorize  persons  then  holding  ir- 
regularly, whose  successors  had  been  elected  and  qualified,  to 
continue  to  the  end  of  the  next  regular  term.  This  had  al- 
ready been  provided  for  impliedly  by  the  provision  that  only 
commissioners  then  holding  whose  successors  had  Tiot  been 
elected  should  continue  for  three  years,  and  until  the  end  of 
the  regular  term,  and  that  commissioners  elect  might  enter 
into  the  office  and  do  likewise. 

The  whole  scope  of  the  proviso  is  to  prohibit  commissioners 
then  holding,  or  who  might  thereafter  hold,  from  continuing 
in  office  beyond  their  regular  term  after  their  successor  had 
been  elected  and  qualified. 

Barlow's  right  is  not  enlarged  by  either  of  the  foregoing 
provisions.  Under  the  law  as  it  existed  before  the  act  of 
March  7th,  1885,  his  term  expired  after  the  general  election 
in  1884.  Cuskadon  had  been  elected  as  his  successor,  and  his 
right  to  the  office  was  complete  whenever  he  received  his  cer- 
tificate and  qualified,  unless  he  abandoned  the  right.     Sta(e^ 
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ex  rel.y  v.  Bemenderfer,  96  Ind.  374.  Barlow  was  not,  there- 
fore, at  the  time  of  the  passage  of  the  act,  a  commissioner 
holding  oi&ce,  whose  successor  had  not  been  elected.  Cuska- 
don  was  a  commissioner  elect,  and  might  commence  service 
upon  receiving  his  certificate  and  endorsing  thereon  his  oath 
of  office,  the  term  into  which  he  was  elected  having  com- 
menced August,  1884. 

It  is  argued  that  the  act  of  March  7th,  1885,  is  prospective, 
and,  therefore,  does  not  apply  to  the  case  in  hand. 

The  principles  of  prospective  and  retrospective  legislation, 
in  the  sense  insisted  upon,  are  not  involved.  If,  however, 
the  act  was  merely  prospective,  it  would  not  aid  the  appellee. 
Under  the  law  as  it  stood  before  the  act  referred  to  was  passed, 
his  term  was  at  an  end,  and  his  successor  was  elected  and 
qualified  when  he  demanded  the  office,  and  unless  Cuskadon's 
right  to  the  office  is  defeated  upon  some  other  ground,  he  was 
clearly  entitled  to  it  without  regard  to  the  act  of  March  7th, 
1885.  As  we  have  seen,  this  act  did  not  defeat  his  right  or 
enlarge  that  of  the  appellee. 

It  was  error  to  sustain  the  demurrer  to  the  information. 
Judgment  reversed,  with  costs. 

Filed  Nov.  17, 1885. 
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Habeas  Cobpub. — Custody  of  In/dnt. — Interest  <f  Child  I^iramoimt  Cbnaicfem- 
tion, — In  a  habeas  corpus  proceeding  by  a  father  to  obtain  the  custody  of 
his  infant  child  from  its  maternal  grandparents,  the  welfare  of  such 
child  is  the  paramount  consideration,  and  the  order  of  the  court  must 
be  made  accordingly. 

Same. — Supreme  Court. —  Weight  of  Evidence, — Exception  to  Rule, — When  a 
habeas  corpus  case  is  before  the  Supreme  Court  on  the  evidence,  the  suffi- 
ciency of  such  evidence  to  sustain  the  finding  will  be  passed  upon. 


103  o<W 

1145  588 
147   20 


103 
148 


660 
388 


t08 
157 


8 


103 
,105 


560 
406i 


From  the  Montgomery  Circuit  Court. 


670  SUPREME  COURT  OF  INDIANA, 

Jones  el  ux.  v.  Darnall. 

G,  W.  Paul,  J,  E,  Humphries,  P.  8.  Kennedy,  8.  C,  Ken- 
nedy and  W,  Reeves,  for  appellants. 

A,  D.  Thomas  and  W.  J.  Darnall,  for  appellee. 

HoWK,  J. — This  was  a  habeas  corpus  proceeding  instituted 
by  the  appellee,  Darnall^  to  obtain  the  custody  of  his  infant 
son,  Arthur  J.  Darnall,  from  the  appellants,  Jones  and  wife, 
who  were  the  maternal  grandparents  of  such  infant.  A  writ 
of  habeas  corpus  was  duly  issued,  to  which  tlie  appellants 
made  return  in  writing,  wherein  they  admitted  that  they  were 
then  in  possession  of  Arthur  J.  Darnall,  the  infant  son  of 
the  appellee  and  Susanna  Belle  Darnall,  then  deceased;  but 
they  said  that  Susanna  Belle  Darnall  died  about  the  22d  day 
of  October,  1884;  that  appellee's  infant  son  was  born  on  the 
28th  day  of  September,  1884;  that  when  Susanna  Belle  Dar- 
nall died,  the  appellee  had  no  home  for  his  infant  son ;  that 
before  appellee's  wife  died  she  requested  her  mother,  one  of 
the  appellants,  to  take  and  raise  such  infant  child ;  that  ap- 
pellants were  in  good  circumstances,  and  were  capable  of 
raising  such  child ;  that  soon  after  the  death  of  his  wife  the 
appellee  asked  the  appellants  to  take  such  child  and  raise  it 
the  same  as  their  own  child;  that  they  said  to  him,  they 
were  afraid  that  after  they  had  t^ken  the  child  and  become 
attached  to  it,  he  would  want  to  take  it  away  from  them  and 
give  them  trouble  about  the  child ;  that  the  appellee  then 
gave  his  word  to  appellants  that  he  would  never  take  the 
child  from  them,  and  upon  his  promise  and  agreement  with 
them,  they  agreed  to  take  and  care  for  such  child;  that,  with 
the  full  consent  of  appellee  and  at  the  dying  request  of  their 
daughter,  Susanna  Darnall,  and  under  the  facts  stated,  the 
appellants  took  such  child  and  had  taken  care  of  him,  and 
his  grandmother  had  given  him  the  same  care  and  attention 
she  would  have  given  her  own  child;  that  such  child  had  to 
be  fed  with  a  spoon,  and  appellants  got  up  in  the  night  and 
fed  and  cared  for  him ;  that  they  had  become  attached  to  the 
child,  and  felt  almost  as  near  to  it  as  they  would  if  it  were 
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their  own  child;  that  they  were  willing  the  appellee  might 
visit  his  child,  and  would  treat  him  friendly  and  would  teach 
the  child  to  love  and  respect  its  parents;  that  appellee  gave 
such  child  to  appellants,  and  promised  he  would  never  take 
it  away  from  them,  and  surrendered  to  them  the  care  and 
possession  of  the^hild;  that  they  had  a  good  home  for  the 
ohild,  and  were  willing  and  able  to  care  for,  support  and 
maintain  such  child,  and  would  treat  him  the  same  as  their 
own  child. 

Appellants  further  said,  that  the  appellee  had  no  wife  and 
no  family,  and  worked  by  the  month  and  went  from  place  to 
place,  and  had  no  way  to  take  care  of  such  child;  that  ap- 
pellee had  no  property,  and  since  the  death  of  his  wife  he 
had  been  drunk  and  at  times  used  intoxicating  liquor,  and 
had  a  very  violent  temper;  that  the  child  then  had  a  good 
and  comfortable  home  with  kind  and  affectionate  grand* 
parents,  who  were  of  good  habits  and  were  fit  and  proper 
persons  to  have  control,  care  and  custody  of  such  child ;  that 
it  was  for  the  best  interests  of  such  child  to  be  left  with  the 
appellants ;  and  that  the  appellee,  in  his  then  condition  in  life, 
was  not  a  fit  and  proper  person  to  take  charge  of  such  child. 

Appellee  replied  by  a  general  denial  to  appellants'  return, 
and,  upon  a  hearing  then  had,  the  court  found  for  the  appel- 
lee. Over  appellants'  motion  for  a  new  trial,  the  court  ren- 
dered judgment  awarding  the  custody  of  the  child  to  its 
father,  the  appellee. 

In  this  court,  the  only  error  relied  upon,  in  argument,  fi>r 
the  reversal  of  the  judgment  below,  is  the  overruling  of  the 
motion  for  a  new  trial.  In  this  motion,  the  only  causes  as- 
signed for  such  new  trial  or  hearing  were  such  as  question 
the  sufficiency  of  the  evidence  to  sustain  the  finding  and 
judgment  below. 

Appellants'  counsel  first  insist  very  earnestly  that  the  evi- 
dence showed  an  absolute  gift  by  the  appellee  of  his  child  to 
the  appellants,  which  he  could  not  afterwards  revoke,  re- 
scind or  annul,  so  as  to  entitle  him  to  reclaim  the  custody 


572  SUPREME  COURT  OF  INDIANA, 


Jones  et  uz.  r.  Darnall. 


and  possession  of  the  child  from  them.  It  may  be  fairly 
said,  we  think,  that  there  is  evidence  in  the  record  which 
tends,  at  least,  to  sustain  the  material  facts  stated  by  the  ap- 
pellants in  their  return  to  the  writ,  the  substance  of  which 
return  we  have  heretofore  given.  But  as  to  some  of  these 
facts  the  evidence  was  conflicting;  and  it  ^was  the  province 
of  the  circuit  court  to  settle  this  conflict,  and  to  determine 
which  of  the  witnesses  were  the  more  worthy  of  belief.  This 
court  will  not  weigh  evidence  as  a  general  rule,  nor  attempt 
to  determine  its  preponderance.  Considering  all  the  evi- 
dence in  the  record,  we  may  say,  however,  that  it  feils  to 
show  an  absolute  and  unconditional  gift  by  the  appellee  of 
his  infant  child  to  the  appellants,  or  any  intention  on  his 
part  to  yield  or  surrender  to  them  his  rights  as  a  father  to  the 
custody  and  possession  of  the  person  of  his  child  for  any 
definite  period  of  time. 

In  section  2518,  R.  S.  1881,  in  force  since  May  6th,  1853, 
after  declaring  that  the  guardian  of  an  infant  shall  have  the 
custody  and  tuition  of  such  minor,  and  the  management  of 
such  minor's  estate,  there  follows  this  proviso :  "Provided, 
That  the  father  of  such  minor  (or,  if  there  be  no  father,  the 
mother,  if  suitable  persons  respectively)  shall  have  the  cus- 
tody of  the  person  and  the  control  of  the  education  of  such 
minor."  On  b<^half  of  the  appellee,  it  is  claimed  in  argu- 
ment, that  this  statutory  provision  "  ought  to  settle  the  ques- 
tion in  this  case,"  in  his  favor;  and  it  has  seemed  to  us,  afler 
reading  the  evidence,  that  the  trial  court  must  have  taken 
the  same  view  of  this  statutory  provision  as  the  appellee,  in 
order  to  arrive  at  its  finding  and  decision. 

In  the  recent  case  of  Joab  v.  Sheets,  99  Ind.  328,  which 
was  a  suit  by  habeas  carpus  between  the  mother  and  father  of 
an  infant  child,  about  the  possession  of  the  person  of  such 
child,  this  court  said  :  "The  question  of  the  custody  of  the 
child  was  one  in  which  the  rights  of  the  child  were  primarily 
involved,  and  where  those  of  his  parents  were  of  secondary 
consideration  merely."     So,  in  Church  on  Habeas  Corpus, 
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section  442,  it  is  said^  in  substance,  that  the  modern  and 
'^  more  humane  doctrine  '*  has  gone  far  to  qualify  the  old  rule, 
that  the  father  had  an  absolute  right  to  his  children,  superior 
to  that  of  the  mother  and  all  others,  and  that  the  doctrine  is 
DOW  generally  recognized  that  the  interest  of  the  child  is  the 
paramount  consideration.  The  case  at  bar  is  very  similar  in 
its  facts  to  that  o£  Sturtevant  v.  State,  ex  re/.,  15  Neb.  459.  In 
that  case,  as  in  this,  the  controversy  was  for  the  custody  and 
possession  of  a  motherless  child,  of  but  a  few  months'  age, 
between  the  father  and  maternal  grandparents  of  such  child. 
The  statute  of  Nebraska,  in  relation  to  the  custody  of  the 
person  of  an  infant  child,  is  almost  identical  with  the  stat- 
utory provisions  of  this  State,  above  quoted ;  and  it  was 
claimed  in  the  case  cited,  as  in  this  case,  that  the  statute  set- 
tled the  question  in  favor  of  the  absolute  right  of  the  father 
to  the  custody  of  the  person  of  his  infant  child,  as  against  its 
maternal  grandparents.  It  was  held  by  the  Supreme  Court 
of  Nebraska  in  the  case  cited,  notwithstanding  their  statute, 
that  if  it  appeared  to  be  more  for  the  benefit  of  the  infant  to 
remain  with  its  grandparents  than  to  be  put  under  the  care 
of  its  father,  the  court  should  refuse  to  direct  the  infant  to  be 
delivered  to  him ;  and  that,  in  such  a  controversy  for  the 
custody  of  the  child,  the  order  of  the  court  should  be  made 
with  a  single  reference  to  the  best  interests  of  such  child. 

In  United  States  v.  Green,  3  Mason,  482,  which  was  a 
habeas  coitus  proceeding  by  a  father  to  obtain  the  custody  of 
his  infant  child  from  its  maternal  grandfather,  Story,  J., 
said :  "As  to  the  question  of  the  right  of  the  father  to  have 
the  custody  of  his  infant  child,  in  a  general  sense  it  is  true. 
But  this  is  not  on  account  of  any  absolute  right  of  the  father, 
but  for  the  benefit  of  the  infant,  the  law  presuming  it  to  be 
for  its  interest  to  be  under  the  nurture  and  care  of  its  natural 
protector,  both  for  maintenance  and  education.  When,  there- 
fore, the  court  is  asked  to  lend  its  aid  to  put  the  infant  into 
ithe  custody  of  the  father,  and  to  withdraw  him  from  other  per- 
sons, it  will  look  into  all  the  circumstances,  and  ascertain 
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whether  it  will  be  for  the  real,  permanent  interests  of  the  in- 
fant; and  if  the  infant  be  of  sufficient  discretion,  it  will  also 
consult  its  personal  wishes.  *  *  *  It  is  an  entire  mistake  to 
suppose  the  court  is  at  all  events  bound  to  deliver  over  the 
infant  to  his  father,  or  that  the  latter  has  an  absolute  vested 
right  in  the  custody." 

In  Schouler^s  Domestic  Relations,  section  248,  in  declaring 
the  American  rule  upon  the  question  we  are  now  consider- 
ering,  it  is  said  :  "  In  this  country  the  doctrine  is  universal 
that  the  courts  of  justice  may,  in  their  sound  discretion,  and 
when  the  morals  or  safety  or  interests  of  the  children  strongly 
require  it,  withdraw  their  custody  from  the  father  and  confer 
it  upon  the  mother,  or  take  the  children  from  both  parents 
and  place  the  care  and  custody  of  them  elsewhere.  *  *  * 
The  cardinal  principle  relative  to  such  matters  is  to  regard 
the  benefit  of  the  infant ;  to  make  the  welfare  of  the  children 
paramount  to  the  claims  of  either  parent.  *  ♦  *  The  pri- 
mary object  of  the  American  decisions  is  then  to  secure  the 
welfare  of  the  child,  and  not  the  special  claims  of  one  or  the 
other  parent."  To  the  same  effect  substantially,  see,  also, 
the  following  cases:  Gishwiler  v.  Dodez,  4  Ohio  St.  615; 
Dailey  v.  Dailey,  Wright,  514 ;  Cook  v.  Cooky  1  Barb.  Ch.  639 ; 
Corrie  v.  Cbme,  42  Mich.  509. 

With  this  summary  of  the  law  applicable  thereto,  we  come 
now  to  the  consideration  of  the  second  ground  insisted  upon 
by  appellants'  counsel  for  the  reversal  of  the  judgment  be- 
low. It  is  claimed  by  counsel  that  the  evidence  in  the  record 
conclusively  shows  that  the  best  interests  of  appellee's  child 
will  not  be  subserved  by  removing  it  from  the  custody  of  the 
appellants  and  placing  it  in  the  custody  of  the  appellee ;  and 
in  this  view  of  the  evidence  we  concur  with  counsel.  We 
have  said  that,  as  a  general  rule,  this  court  will  not  weigh  the 
evidence ;  but  an  exception  to  this  rule  is  found  in  such  cases 
as  the  one  now  before  us.  We  have  repeatedly  held  in  habeas 
corpus  cases,  when  the  case  is  before  us  on  the  evidence,  that 
it  is  our  duty  to  examine  and  pass  upon  its  sufficiency  to  sus- 
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tain  the  finding  and  decision  below.  Ex  Parte  StUherlin,  56 
Ind,  595 ;  Ex  Parte  Walton,  79  Ind.  600 ;  Ex  Parte  Kendall, 
100  Ind.  599. 

In  the  case  in  hand;  after  carefully  examining  and  consid- 
ering all  the  evidence  appearing  in  the  record,  we  have  reached 
the  conclusion  that  the  best  interests  of  appellee's  child  im- 
peratively require  that  it  should  be  suffered  to  remain,  during 
the  tender  years  of  infancy,  at  least,  in  the  custody  and  care 
of  its  grandparents,  and  that  the  court  should  have  refused 
to  direct  the  delivery  of  such  child  to  its  father,  the  appellee. 
The  evidence  does  not  sustain  the  finding  and  decision  of  the 
court  in  appellee's  favor,  and  the  court  erred,  we  think,  in 
overruling  the  appellants'  motion  for  a  new  trial. 

The  judgment  is  reversed,  with  costs,  and  the  cause  is  re- 
manded, with  instructions  to  enter  an  order  that  the  child, 
Arthur  J.  Darnall,  in  accordance  with  this  opinion,  shall  re- 
main with  the  appellants,  and  that  appellee's  petition  be  dis- 
missed, at  his  costs. 

Filed  Sept.  18,  1885 ;  petition  for  a  rehearing  overruled  Nov.  21, 1885. 


No.  11,850. 
HOBBS  ET  AL.  V.  ThE  BoARD  OF   COMMISSIONERS  OF  TlP- 

TON  County. 

Gravel  Road. — Delay  in  Acting  upon  Petition, — Mere  delay  of  the  board 
of  commissioners  in  taking  action  upon  a  petition  for  the  establishment 
of  a  free  grave]  road  does  not  render  proceedings  afterwards  had  there- 
under void. 

Same. —  Viewers  MuU  Meet  at  Time  Designated, — Notice. — Jurisdiction, — Where 
the  viewers  appointed  under  a  petition  for  a  free  gravel  road  do  not 
meet  at  the  time  designated  in  the  order  appointing  them,  and  in  the 
notice  given  pursuant  thereto,  they  can  exercise  no  jurisdiction,  and 
their  acts  are  void. 

Same. — Taxes. — Injunction, — Injunction  will  lie  to  restrain  the  collection 
of  taxes  where  the  proceedings  of  the  board  of  commissioners  are  void. 
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From  the  Tipton  Circuit  Court. 

J.  W.  Kern,  B.  F,  Harness  and  J.  Jones,  for  appellants. 
i2.  B.  Beauchampy  for  appellee. 

Elliott,  J. — The  material  averments  of  the  appellants' 
complaint,  exhibited  in  a  condensed  form,  are  these :  On  the 
1st  day  of  March,  1880,  a  petition  was  presented  to  the  board 
of  commissioners  praying  for  the -establishment  of  a  free 
gravel  road;  no  action  was  taken  on  this  petition  until  the 
June  term,  1881 ;  at  that  time  three  viewers  and  a  surveyor 
were  appointed  and  ordered  to  meet  on  the  22d  day  of  Au- 
gust, 1881 ;  it  was  also  ordered  that  the  auditor  give  notice 
of  the  time  and  place  fixed  for  such  meeting,  and  that  the 
viewers  should  make  a  report  at  the  term  of  the  commis- 
sioners' court  following  their  meeting.  The  viewers  did  not 
meet  at  the  time  appointed,  nor  did  they  meet  until  October, 
1881,  and,  instead  of  making  the  report,  as  directed,  at  the 
June  term,  1881,  they  appeared,  asked  and  obtained  a  con- 
tinuance. No  report  was  made  at  the  December  term,  1881, 
but,  on  the  9th  day  of  that  month,  a  report  was  prepared, 
and,  on  the  13th  day  of  the  same  month,  filed  with  the  au- 
ditor. The  plaintiffs  had  no  notice  of  the  time  and  place  of 
meeting  of  the  viewers  and  could  not  ascertain  when  they 
proposed  to  view  the  lands  sought  to  be  assessed,  nor  did  the 
plaintiffs  know  at  what  time  the  viewers  would  make  their 
report.  On  the  22d  day  of  March,  1882,  the  report  was  sub- 
mitted to  the  board  and  was  approved;  viewers  were  then 
appointed  to  view  the  lands  and  make  assessments.  At  the 
same  session  the  auditor  was  directed  to  give  notice  when 
the  report  of  the  viewers  last  appointed  should  be  filed.  On 
the  14th  day  of  April,  1882,  the  contract  for  constructing 
the  road  was  let,  and  an  order  made  directing  the  issue  of  the 
bonds  of  the  county  to  the  amount  of  J16,000.  The  viewers 
were  directed  to  meet  on  the  15th  day  of  May,  1882,  and 
take  an  oath  or  affirmation  to  faithfully  perform  their  duties. 
The  viewers  did  not  enter  upon  or  view  any  of  the  lands  of 
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the  plaintiffs,  nor  did  they  view  or  assess  ben«*fits  upon  all 
the  lands  included  in  the  report  of  the  viewers  first  ap- 
pointed, nor  did  they  view  all  the  lands  benefited.  The  as- 
sessments upon  the  lands  of  the  plaintiff  are  inequitable  and 
unjust.  The  amounts  of  the  assessments  are  specified,  and 
averments  made  in  detail  showing  that  they  are  inequitable. 
Prayjer  for  an  injunction. 

We  do  not  concur  with  appellants'  counsel  that  the  delay 
in  acting  upon  the  petition  renders  the  proceedings  void. 
The  plaintiffs  were  not  injuriously  affected  by  the  delay,  for 
they  were  not  required  to  take  notice  of  the  petition  until 
notified  in  the  manner  provided  by  law.  If  the  delay  had 
occurred  after  they  were  brought  in  by  notice,  a  more  serious 
question  would  arise. 

The  failure  of  the  viewers  and  surveyor  to  meet  at  the  time 
appointed  presents  a  serious  question.  Of  the  time  appointed 
for  the  meeting  the  statute  imperatively  requires  that  notice 
shall  be  given,  and  notice  is  always  a  fundamental  requisite 
to  the  validity  of  such  proceedings  as  tho^e  described  in  the 
complaint.  The  statute  also  provides  that  '^  It  shall  be  the 
duty  of  the  said  viewers  and  surveyor  or  engineer  to  meet 
at  the  time  and  place  specified  by  said  commissioners."  B.  S. 
1881,  sections  5092,  5093. 

We  regard  the  publication  of  notice  as  essential  to  the  va- 
lidity of  the  proceedings,  for  unquestionably  it  is  a  jurisdic- 
tional matter.  If  the  notice  is  essential,  then  a  proceeding 
that  frustrates  its  purpose  and  renders  it  fruitless  can  not  be 
valid.  The  purpose  of  a  notice  is  to  afford  a  party  his  day 
in  court,  and  to  give  him  a  hearing  upon  the  matter  upou 
which  an  action  of  a  judicial  character  is  to  be  taken. 

If  the  viewers  and  the  surveyor  do  not  meet  at  the  time 
designated,  the  notice  subserves  no  useful  purpose;  quite 
as  well  have  no  notice  at  all  as  to  permit  the  viewers  to  dis- 
regard it  and  hold  their  meeting  at  a  time  different  from  that 
designated  in  the  notice.  The  land-owners  were  not  bound 
Vol.  103.— 37 
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to  appear  at  a  time  fixed  by  the  viewers,  and  of  which  they 
had  no  notice.  The  viewers  could  have  no  jurisdiction  except 
such  as  the  order  of  the  commissioners  conferred,  and  if  they 
did  not  meet  at  the  time  designated  in  the  order  appointing 
them,  and  in  the  notice  given  pursuant  to  that  order,  they 
could  exercise  no  jurisdiction  at  all.  Viewers  are  appointed 
for  a  special  purpose,  invested  with  limited  powers,  and  are 
not  a  permanent  body.  They  have  no  continuous  existence, 
and  no  regular  terms ;  they  are  called  into  existence  for  a 
specific  purpose,  and  are  only  authorized  to  act  at  a  designated 
time  and  place.  Notice  of  the  time  and  place  is  indisjien- 
sably  necessary  to  their  jurisdiction,  for  without  notice  they 
can  not  lawfully  meet  and  transact  business.  If  notice  is 
essential  to  jurisdiction,  then  a  meeting  at  a  time  different 
from  that  specified  in  the  notice  is  unauthorized,  and  no  valid 
act  can  be  done.  The  want  of  notice,  where  notice  is  re- 
quired  in  proceedings  to  levy  a  tax  for  the  construction  of  a 
gravel  road,  saps  the  foundation  of  the  proceedings,  for  with- 
out notice  there  is  no  jurisdiction,  and  where  there  is  no  ju- 
ri^iction  the  proceedings  are  utterly  destitute  of  foundation. 
Strosser  v.  Gty  of  Fort  Wayne,  100  Ind.  443,  p.  456 ;  Wright 
V.  Wihon,  95  Ind.  408 ;  Campbell  v.  Dwiggins,  83  Ind.  473 ; 
Tyler  v.  Staie,  ex  rel,  83  Ind.  563 ;  Troyer  v.  Dyar,  102  Ind. 
396 ;  Jackson  v.  State,  etc.,  ante,  p.  250. 

The  failure  to  give  notice  is  not  a  mere  irregularity ;  it  is 
a  failure  to  do  the  thing  that  authorizes  any  action  by  the 
viewers.  The  notice  is  essential  to  their  authority ;  without 
it  they  have  no  power  to  take  a  single  step.  If  they  meet  at 
a  time  different  from  that  specified  in  the  notice,  they  meet 
without  authority,  and  lacking  authority  they  can  do  no  valid 
act  as  against  land-owners  who  may  be  affected  by  their  ac- 
tion. Such  a  case  as  this  is  not  within  the  decisions  in  CbuM- 
well  V.  Cfurry,  93  Ind.  363,  and  cases  of  that  character,  for  the 
reason  that  the  want  of  notice  is  not  a  mere  irregularity. 

The  case  is  not  within  the  rule  declared  in  Brown  v.  Go^ 
ble,  97  Ind.  86 ;  Stout  v.  TFood«,  79  Ind.  108 ;  McAlpine  v. 
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Sweetser,  76  Ind.  78 ;  Hume  v.  Conduitt,  76  Ind.  598 ;  Mun- 
cey  V.  Joesty  74  Ind.  409.  That  rule  is  this:  Where  there 
is  notice^  although  defective,  the  proceedings  are  not  void. 
The  question  in  the  present  case  is,  not  as  to  the  character 
and  eflTect  of  the  notice,  for  there  was  no  notice  of  any  kind 
authorizing  a  meeting  in  October,  1881.  The  notice  re- 
quired by  section  5092  is  the  first  one  required,  and  upon  it 
depends  the  jurisdiction  of  the  matter.  It  is  this  notice 
which  brings  information  to  the  land-owner  that  it  is  pro- 
posed to  lay  an  assessment  upon  his  land,  and  if  no  such  no- 
tice is  given,  or  if  the  viewers  do  not  meet  at  the  time  desig- 
nated, he  can  have  no  information  of  the  proceedings  against 
him.  This  is  the  notice  that  calls  him  into  court,  and  with- 
out it  he  is  not  in  court.  If  it  calls  him  to  meet  the  viewers 
at  a  designated  time,  and  there  is  no  meeting  of  the  viewers, 
he  is  not  bound  to  again,  day  by  day,  appear,  but  may  regard 
the  notice  as  having  spent  its  force.  The  case  is  not  at  all 
similar  to  that  of  a  court  of  a  permanent  character  having 
regular  terms,  for  the  viewers  have  very  narrow  powers  and 
very  limited  jurisdiction ;  they  do  not  have  regular  terms  nor 
continuous  existence.  They  have  no  power  to  meet  at  any 
other  time  than  that  designated  in  the  order  and  notice  for 
the  purpose  of  organization,  and,  whatever  may  be  their  au- 
thority after  the  first  meeting  and  organization,  they  can  not 
disregard  the  order  and  notice.  They  have  no  power  to  fix 
at  their  own  pleasure  the  time  and  place  of  the  first  meeting. 
If  not  organized  on  the  day  fixed,  they  can  not  become  a 
legal  body  without  a  new  order  and  notice. 

This  case  is  to  be  carefully  discriminated  from  cases  where 
notice  is  given  of  the  filing  of  the  petition,  for  in  such  cases 
the  notice  given  upon  the  filing  of  the  petition  will  confer 
jurisdiction,  and  irregularities  in  subsequent  proceedings 
would  not  make  the  proceedings  void.  Here,  the  notice 
which  first  brings  the  land-owners  into  court  is  that  pro- 
vided for  by  section  5092,  and  if  that  notice  is  not  given,  or 
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if  it  is  wholly  disregarded,  no  jurisdiction  is  acquired.  If 
the  statute  provided  for  notice  of  the  filing  of  the  petition, 
and  one  was  given,  then,  disregard  of  subsequent  notices 
would  be  irregularities  not  going  to  the  question  of  jurisdic- 
tion. Once  jurisdiction  is  acquired,  errors  and  irregularities 
avail  nothing  on  a  collateral  attack  such  as  this,  but  where 
there  is  no  jurisdiction  the  whole  proceedings  are  a  nullity. 

Counsel  for  appellees  says,  that  the  Legislature  has  power  to 
prescribe  the  kind  of  notice  that  shall  be  given,  and  refers  us 
to  Scott  V.  Bracketty  89  Ind.  413;  Wade  Law  of  Notice,  21 ; 
Cooley  Const.  Law  (5th  ed.),  499 ;  Gupp  v.  Board,  etc.,  19  Ohio 
St.  173,  182.  We  agree  with  counsel  upon  this  proposition, 
but  no  benefit  can  be  secured  from  it  by  the  apjiellees.  This 
we  say,  because  the  question  is  not  as  to  the  power  of  the 
Legislature,  but  as  to  the  power  of  viewers  who  have  wholly 
disregarded  the  order  and  notice  which  invested  them  with 
all  the  authority  they  possessed. 

We  do  not  question  the  decisions  in  the  cases  of  Coolman 
V.  Fleming,  82  Ind.  117,  Muncey  v.  Joest,  supra.  Million  v. 
Board,  etc.,  89  Ind.  5,  that  the  board  of  commissioners  has 
general  jurisdiction  of  the  subject  of  free  gravel  roads.  On 
the  contrary,  we  affirm  as  we  have  often  done,  that  these 
cases  assert  the  true  rule,  but  they  do  not  bear  upon  this 
case,  for  here  the  point  is  that  there  was  no  jurisdiction 
of  the  person.  Jurisdiction  of  the  person  is  as  essential  as 
jurisdiction  of  the  subject-matter,  and  that  jurisdiction  did 
not  exist  in  this  instance. 

This  case  is  radically  different  from  cases  where  notice  req- 
uisite to  confer  jurisdiction  is  given  and  jurisdiction  attaches. 
In  such  cases  the  failure  of  the  viewers  to  meet  at  the  time 
appointed,  or  to  report  at  the  time  designated,  would  not 
vitiate  the  proceedings.  Nor  would  proceedings  in  such  cases 
be  erroneous  if  the  time  for  meeting  was  changed  by  order 
of  court.  But  the  question  here  is  very  different  from  any 
that  could  arise  in  a  case  where  jurisdiction  had  been  acquired. 
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Here  the  authority  to  meet  and  organize  was  limited  to  the 
time  fixed  in  the  order  and  notice.  The  board  of  commis- 
sioners itself  can  do  no  valid  act,  as  has  been  expressly  de- 
cided in  cases  like  this,  unless  convened  according  to  law. 
Fahlor  v.  Board,  etc.,  101  Ind.  167 ;  Colwnbus,  etc.,  R.  W.  Co, 
V.  Board,  etc.,  65  Ind.  427. 

The  viewers  could  have  no  legal  existence  as  a  quoM  judicial 
tribunal  except  by  meeting  and  qualifying  in  a  legal  manner. 

If  the  viewers  had  met  according  to  law,  and  the  appellants 
had  once  been  brought  within  the  jurisdiction  of  the  board 
of  commissioners,  a  very  different  case  would  have  been  pre- 
sented. We  have,  no  doubt  that  parties  once  in  court  are 
bound  to  take  notice  of  subsequent  proceedings,  and  if  they 
are  irregular  attack  them  by  an  appeal.  But  here  the  plain- 
tiffs were  not  at  any  time  in  court,  for  the  only  notice  which 
gave  jurisdiction  had  spent  its  force,  and  the  only  way  in 
which  they  could  be  required  to  again  appear  was  by  the  giv- 
ing of  a  new  notice.  The  first  notice  vf2is  functus  officio,  when 
the  time  for  a  legal  organization  of  the  committee  of  viewers 
expired  without  any  action  having  been  taken  upon  the  no- 
tice. It  can  make  no  difference  that  only  forty  days  after  the 
time  fixed  by  the  notice  the  viewers  did  meet  and  organ- 
ize, for  the  principle  is  the  same  whether  the  first  meeting 
takes  place  forty  days,  forty  months,  or  ten  years  after  the 
appointed  time. 

Injunction  will  lie  to  restrain  the  collection  of  taxes  where 
the  proceedings  of  the  board  of  commissioners  are  void. 
Fahlor  v.  Board,  etc.,  supra;  Bishop  v.  Moorman,  98  Ind.  1 
(49  Am.  R.  731) ;  Broxon  v.  Goble,  supra;  Columbus,  etc., 
R.  W.  Go.  V.  Board,  etc.,  supra. 

Judgment  reversed. 

Filed  Nov.  17, 1885. 
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No.  11,866. 

The  John  Hancock  Mutual  Life  Insurance  Company 

V.  Patterson. 

Easement. — Servitude  Imposed  by  Owner, — Severance,-- ChnHnuanee  of  Use  by 
Implication  of  Law, — Where  the  owner  of  an  estate  imposes  upon  one 
part  of  it  an  apparently  permanent  and  obvious  servitude  in  favor  of 
another,  and  at  the  time  of  severance  of  ownership  such  servitude  is  in 
use  and  is  reasonably  necessary  for  the  fair  enjoyment  of  the  other, 
then,  whether  the  severance  is  by  voluntary  alienation  or  by  judicial 
proceed inp^,  the  use  is  continued  by  operation  of  law.  Aliier,  where 
the  arrangement  is  merely  temporary  or  provisional. 

Same. — Mortgage, — Foreclosure, — One  who  takes  a  mortgage  on  a  lot  upon 
which  there  is  a  house  and  appurtenances  resting  partly  upon  an  ad- 
joining strip  of  ground  owned  by  the  mortgagor,  and  which  is  fenced  in 
with  and  forms  a  part  of  the  same  enclosure,  but  is  not  described  in 
the  mortgage,  such  mortgagee,  on  acquiring  title  by  foreclosure  and 
sale,  takes  by  implication  of  law  an  easement  to  the  use  of  so  much  of 
such  strip  of  ground  as  is  made  reasonably  necessary  by  the  character 
of  the  servitude. 

From  the  Marion  Superior  Court. 

/.  8.  Tarkington  and  U.  J,  Hammond,  for  appellant. 
W.  Patterson,  for  appellee. 

Mitchell,  C.  J. — This  suit  was  brought  by  Patterson 
against  the  insurance  company  to  quiet  title  to  a  strip  of 
ground  five  feet  in  width  in  the  city  of  Indianapolis.  Shortly 
stated,  the  faots  found  by  the  court,  necessary  to  present  the 
question  for  decision,  are  as  follows :  On  the  20th  day  of  Oc- 
tober, 1876,  John  Patterson  was  the  owner  of  a  parcel  of 
ground,  the  proper  description  of  which  was,  lots  two,  three, 
four,  and  five  feet  off  the  north  side  of  lot  five,  in  Brock- 
way's  subdivision  of  out-lots  eighty-four  and  eighty-five,  in 
Blackford's  subdivision  of  out-lot  numbered  one  hundred 
and  fifty-four,  in  the  city  of  Indianapolis.  These  several 
descriptions  lay  contiguous  to  each  other,  forming  a  body 
with  a  frontage  of  ninety-five  feet  on  California  street,  ex- 
tending back  one  hundred  and  fourteen  feet.  The  ground 
was  divided  by  fences  into  three  separate  parcels  or  enclo- 
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sures,  each  having  upon  it  a  house  with  necessary  appurte- 
nances, the  houses  being  numbered  respectively  293,  297  and 
301.  Desiring  to  obtain  a  loan  from  the  insurance  company, 
Patterson  made  a  written  application  in  which  he  stated  that 
he  would  give,  as  security,  a  mortgage  on  "  Nos.  293,  297  and 
301,  on  California  street,  land  measuring  ninety-five  feet  on  the 
street,  extending  back  one  hundred  and  fourteen  feet;  con- 
taining   square  feet;  value  $75  per  front  foot;  build- 
ings, three  dwelling-houses  built  of  wood,"  etc.  An  ap- 
praisement was  made,  the  appraisers  valuing  the  land  at  $60 
per  foot,  amounting  to  $5,700,  and  the  improvements  at  $5,- 
000.  The  company's  agent  examined  the  property  with  Pat- 
tei'son,  who  pointed  out  to  him  Nos.  293,  297  and  301,  in- 
cluding the  yards  and  appurtenances  enclosed  with  each,  and 
after  such  examination  the  agent  advised  that  the  loan  be 
made  on  the  security  of  the  property.  Patterson  thereupon 
caused  an  abstract  to  be  prepared  and  furnished  the  same  to 
the  attorney  of  the  insurance  company.  On  the  abstract  fur- 
nished the  property  was  described  as  lots  two,  three  and  four, 
in  the  subdivision  above  mentioned.  A  mortgage  was  there- 
upon prepared  by  the  comjiany's  attorney,  in  which  the  de- 
scription on  the  abstract  was  followed,  which  omitted  any 
mention  of  the  five  feet  off  the  north  side  of  lot  five. 

The  mortgage  was  duly  executed  by  Patterson  and  wife, 
and  the  loan  made  by  the  insurance  company  in  the  belief 
that  the  description  in  the  mortgage  covered  the  ninety-five 
feet,  with  the  houses  and  appurtenances  as  pointed  out.  Sub- 
sequently, the  debt  falling  due,  the  mortgage  was  foreclosed, 
the  property  sold  under  the  decree  and  bid  in  by  the  insur- 
ance company  for  the  full  amount  of  its  debt,  interest  and 
costs,  which  amounted  to  $5,829.70.  The  decree  and  sale 
followed  the  description  contained  in  the  mortgage,  the  com- 
pany all  the  while  supposing  that  such  description  embraced 
the  ninety-five  feet,  with  the  houses  as  above  numbered,  and 
the  plats  or  enclosures  with  each,  as  they  appeared.  Patter- 
son remained  in  possession  until  the  year  for  redemption  ex- 
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pired,  when  the  company  received  a  sheriff's  deed,  and  went 
into  and  still  remains  in  possession  of  the  whole,  Patterson 
becoming  tenant  of  No.  293. 

It  was  found  that  the  house  on  No.  293  rests  upon  some 
part  of  the  north  margin  of  the  five-foot  strip  which  was  not 
embraced  in  the  description  as  written  in  the  mortgage  and 
subsequent  proceedings  under  it,  and  that  some  of  the  appur- 
tenances to  the  house  were  also  on  this  strip,  and  that  the 
whole  strip  was  fenced  in  with,  and  formed  a  part  of,  the  yard 
and  enclosure,  but  to  what  extent  the  house  rests  on  this  strip 
the  court  was  unable  to  find  from  the  evidence. 

About  the  time  the  foreclosure  proceedings  were  com- 
menced, Patterson  conveyed  the  five-foot  strip  to  his  mother, 
Nancy  Patterson,  in  payment  of  a  valid  antecedent  debt,  and 
she  afterwards  conveyed  it  to  the  appellee,  Glide  S.  Patter- 
son, who  paid  nothing  for  it. 

There  was  no  attempt  at  any  time  to  reform  the  mortgage, 
nor  is  there  any  claim  that  it  should  be  reformed.  There  is 
no  finding  that  Patterson  was  guilty  of  any  fraudulent  rep- 
resentation or  concealment,  except  as  the  same  may  be  in- 
ferred from  the  facts  above  stated. 

The  question  now  is  as  to  the  respective  rights  of  the  par- 
ties in  the  five-foot  strip. 

On  behalf  of  the  insurance  company,  it  is  claimed  that  be- 
cause part  of  the  house.  No.  293,  rested  on  the  margin  of 
this  strip,  and  other  parts  of  it  were  occupied  by  appurte- 
nances to  the  house,  and  the  whole  of  it  formed  a  part  of  the 
yard  and  enclosure  at  the  time  the  mortgage  was  made  and 
the  proceedings  and  sale  under  it  were  had,  the  whole  strip, 
or  at  least  an  easement  in  it,  passed  to  the  purchaser  under 
the  mortgage.  Counsel,  stating  their  position,  say :  "  If  Pat- 
terson owned  lot  number  four,  and  five  feet  off  of  the  north 
side  of  lot  five,  and  the  dwelling  and  appurtenances  upon  lot 
four,  and  said  five  feet  were  all  in  one  enclosure  as  one  yard 
or  parcel,  and  through,  by  and  under  him,  appellant  has  de- 
rived title  to  lot  four,  and  possession  of  the  house,  with  the 
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enclosed  yard,  or  parcel,  and  appellee  has  not  shown  what, 
if  any,  part  of  said  five  feet  is  not  occupied  by  said  house  and 
appurtenances  (he  having  the  burden),  the  plaintiff,  deriving 
his  subsequent  title  from  said  John  Patterson,  can  not  recover 
because  the  dwelling-house,  well,  coal-house,  etc.,  constituted 
an  apparent  eaaejnent,  to  which  said  five  feet  was  in  servi- 
tude/' 

Counsel  say  further :  "  It  is  not  sought  to  reform  the  mort- 
gage, but  to  establish  by  facts  and  circumstances  the  location 
of  the  property  sold  at  sheriff's  sale,  that  is,  finding  lot  four, 
you  find  the  five  feet  enclosed  with  it,  and  the  dwelling-house 
upon  it  and  the  five  feet,  and  then  find  that  the  owner  of  both 
parcels  conveyed  them  to  different  persons  at  different  times 
the  house  with  the  appurtenances  remaining  on  both.  We 
show  by  the  fact  that  the  five  feet  were  necessary  to  the  sup- 
port and  use  of  the  house,  and  so  were  embraced  in  the  mort- 
gage and  sheriff's  deed  to  appellant." 

On  behalf  of  the  appellee,  it  is  contended  that  as  neither 
the  five-foot  strip  of  land  nor  any  interest  in  any  part  of  it 
is  embraced  in  the  description  contained  in  the  mortgage, 
and  the  proceedings  had  under  it,  nothing  passed  by  impli- 
cation of  law  outside  the  line  of  the  boundaries  described. 

Presumably,  the  mortgage  contained  the  usual  covenants, 
but  as  no  mention  was  made  in  it  of  the  land  here  in  dispute, 
or  of  any  right  or  interest  in  it,  the  question  is,  did  any  right 
to  or  interest  in  it  pass  by  operation  or  construction  of  law? 

Upon  the  subject  of  easements  passing  by  implied  grant, 
much  discussion  is  found,  and  while  substantial  agreement 
exists  as  to  general  rules,  considerable  uncertainty  prevails  in 
their  application  to  particular  cases. 

As  applied  to  easements  in  respect  of  light  and  air,  the  sub- 
ject has  been  considered  and  decided  by  this  court.  Stein  v. 
Haiick,  56  Ind.  65  (26  Am.  R.  10).  We  are  not  aware  that  the 
precise  question  here  involved  has  received  the  consideration 
of  the  court  before.  The  reasons  which  control  the  subject  of 
implied  grants,  when  applied  to  light  and  air,  are  not  controU- 


586  SUPREME  COURT  OF  INDIANA, 


The  John  Hancock  Mutual  Life  Insurance  Company  v.  Patterson. 

ing  when  such  grants  are  based  upon  necessity^  or  the  use  of 
actual^  visible  arrangements  and  appurtenances  annexed  to,  or 
adopted  by  an  owner  for  the  apparent  and  permanent  benefit 
and  use  of  the  estate.  As  a  basis  for  the  application  of  the 
doctrine,  there  must  have  existed  a  unity  of  seizin,  and  a  dis- 
position and  arrangement  of  the  several  parts  of  one  estate 
with  relation  to  each  other,  followed  by  a  severance  in  the 
ownership.  During  the  unity  of  title,  the  owner  may  sub- 
ject one  of  several  tenements  or  adjoining  parcels  of  land 
to  such  arrangements,  incidents  or  uses,  with  respect  to  the 
other,  as  may  suit  his  taste  or  convenience,  without  creating 
an  easement  in  favor  of  the  one  as  against  the  other.  This 
is  so  because  the  owner  can  not  have  an  easement  in  land  of 
which  he  has  the  title.  The  inferior  right  is  merged  in  the 
higher  title.  By  the  common  law  it  is  said  to  be  extinguished 
by  the  unity  of  title.  In  the  civil  law  it  is  lost  by  "  confu- 
sion." By  both,  if  the  easement  existed  before  the  unity  of 
seizin,  it  may  revive  upon  a  severance,  or,  if  none  existed, 
such  arrangements  may  be  adopted  while  the  seizin  is  united, 
as  that  upon  a  severance  an  easement  will  be  created  by  im- 
plication of  law. 

Where,  during  the  unity  of  title,  an  apparently  permanent 
and  obvious  servitude  is  imposed  on  one  part  of  an  estate  in 
favor  of  another,  which  at  the  time  of  the  severance  is  in 
use,  and  is  reasonably  necessary  for  the  fair  enjoyment  of  the 
other,  then,  upon  a  severance  of  such  ownership,  whether  by 
voluntary  alienation  or  by  judicial  proceedings,  there  arises 
by  implication  of  law  a  grant  or  reservation  of  the  right  to 
continue  such  use.  In  such  case,  the  law  implies  that  with 
the  grant  of  the  one  an  e&sement  is  also  granted  or  reserved, 
as  the  case  may  be,  in  the  other,  subjecting  it  to  the  bur- 
den of  all  such  visible  uses  and  incidents  as  are  reasonablv 

m 

necessary  to  the  enjoyment  of  the  dominant  heritage,  in  sub- 
stantially the  same  condition  in  which  it  appeared  and  was 
used  when  the  grant  was  made.  Lampntan  v.  MilkSy  21  N.  Y. 
605 ;  Kieffer  v.  Imhoffy  26  Pa.  St.  438 ;  Penmylmnia  R.  R. 
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Co.  V.  Jonesy  50  Pa.  St.  417;  Phillips  v.  Phillips,  48  Pa.  St. 
178;  MoCarty  v.  Kitchenman,  47  Pa.  St.  239;  Washb.  Ease- 
ments, pp.  56,  et  seq.,  619. 

The  learned  author  above  cited  says,  p.  81,  quoting  from 
the  note  to  Pearson  v.  Spencer^  1  Best  &  Smith,  571 :  "  It 
may  be  considered  as  settled  in  the  United  States,  that,  on  the 
conveyance  of  one  of  several  parcels  of  land  belonging  to 
the  same  owner,  there  is  an  implied  grant  or  reservation, 
as  the  case  may  be,  of  all  apparent  and  continuous  ease- 
ments or  incidents  of  property  which  have  been  created  or 
used  by  him  during  the  unity  of  possession,  though  they  could 
then  have  had  no  legal  existence  apart  from  his  general 
ownership." 

So,  also,  it  was  said  by  Chancellor  Kent :  "  Some  things 
will  pass  by  the  conveyance  of  land  as  incidents  appendant 
or  appurtenant  thereto.  This  is  the  case  with  the  right  of 
way  or  other  easement  appurtenant  to  land.  *  *  And  if  a 
house  or  store  be  conveyed,  every  thing  passes  which  belongs 
to,  and  is  in  use  for  it,  as  an  incident  or  appurtenance.^' 
4  Kent  Com.  467. 

In  the  case  of  United  States  v.  Appleton,  1  Sumner,  492,  it 
wras  said :  *'  It  is  observable,  that  in  this  case  reliance  is  placed 
on  the  language  of  the  grant '  with  all  the  ways,'  etc^  But 
this  is  wholly  unnecessary ;  for  whatever  are  properly  inci- 
dents and  appurtenances  of  the  grant  will  pass  without  the 
word  ^appurtenances,'  by  mere  operation  of  law."  Morgan 
V.  Mason,  20  Ohio,  401 ;  Morrison  v.  Kingy62  111.  30;  Neio- 
man  v.  Nellis,  97  N.  Y.  285. 

The  application  of  the  rule  must  depend  upon  the  nature, 
arrangement  and  use  of  the  estate,  the  relation  of  the  parts 
to  each  other,  and  the  existing  degree  of  necessity  for  giving 
such  construction  to  the  grant  as  will  give  effect  to  what  may 
be  supposed  to  have  been,  considering  the  manner  of  the  use, 
the  reasonable  intendment  of  the  parties;  the  underlying 
principle  in  such  cases  being  that,  included  in  the  grant  of 
the  principal,  are  all  such  privileges  and  appurtenances  as  are 
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obviously  incident  and  reasonably  necessary  to  the  fair  en- 
joyment of  the  thing  granted^  substantially  in  the  condition 
in  which  it  is  enjoyed  by  the  grantor,  unless  the  contrary  is 
provided. 

A  mere  temporary  or  provisional  arrangement,  however, 
which  may  have  been  adopted  by  the  owner  for  the  more  con- 
venient enjoyment  of  the  estate,  can  not  constitute  the  degree 
of  necessity  or  permanency  which  would  authorize  the  en- 
gmfliug  upon  a  deed,  by  construction,  of  a  right  to  the  enjoy- 
ment of  something  not  within  the  lines  described.  To  justify 
such  construction,  it  must  appear  from  the  disposition,  ar- 
mngement  and  ase  of  the  several  parts,  that  it  was  the  owner's 
purpose  in  adopting  the  existing  arrangement  to  create  a  per- 
manent and  common  use  in  the  one  part  for  the  benefit  of 
the  other,  or  for  the  mutual  benefit  of  both,  and  it  must  be 
reasonably  inferable  from  the  existing  disposition  and  use  that 
it  was  intended  to  be  continuous,  notwithstanding  the  sever- 
ance of  ownership.     Franeies's  Appeal,  96  Pa.  St.  200. 

Where  such  arrangement  is  visible,  and  apparently  designed 
to  be  permanent,  and  is  valuable  and  reasonably  necessary  to 
the  enjoyment  of  the  parcel  granted,  the  parties  will  be  pre- 
sumed to  have  contracted  with  reference  to  the  condition  of 
the  property  at  the  time  of  the  grant, "  and  neither  has  a  right, 
by  altering  arrangements  then  openly  existing,  to  change 
materially  the  relative  value  of  the  respective  parts."  OurtlsH 
V.  Ayrault,  47  N.  Y.  73.  Butterworih  v.  Crawford,  46  N.  Y. 
349  (7  Am.  R.  352);  Cave  v.  Crafts,  53  Cal.  135. 

The  rule  above  stated  was  applied  with  some  degree  of  lib- 
erality in  the  notable  case  of  Pyer  v.  Carter,  1  H.  &  N.  916, 
the  authority  of  which,  although  denied  in  the  later  case  of 
Siiffield  V.  Brmcn,  4  DeG.  J.  &  8. 185,  is  nevertheless  in  prin- 
ciple generally  accepted  in  this  country,  with  some  qualifica- 
tion as  to  the  degree  of  necessity  required  in  order  to  authorize 
the  inference  of  a  grant  or  reservation  by  implication.  In 
the  following  cases  it  was  held  that  nothing  short  of  absolute 
necessity  would  authorize  such  inference  :   Carbrey  v.  Willis,  7 
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Allen,  364 ;  Randall  v.  McLaughlin,  10  Allen,  366 ;  BtLss  v. 
Dyer,  125  Mass.  287;   Warren  v.  Blake,  54  Maine,  276. 

It  may  be  inferred  that  the  rule  in  Pyer  v.  Caiier,  supra, 
might  have  been  looked  upon  with  more  favor  by  the  learned 
courts,  in  the  cases  above  cited,  if,  as  in  the  case  under  con- 
sideration, it  had  been  sought  to  apply  it  to  grants  of  the 
dominant  estate.  I}illman  v.  Hoffman,  38  Wis.  559 ;  Washb. 
Easements,  p.  71.  Whether  this  inference  is  justified  or  not,' 
we  think  the  weight  of  authority,  in  cases  like  this,  sustains 
a  rule  less  exacting  than  that  of  strict  and  indispensable  ne- 
cessity. Hem^f  V.  Koeh,  80  Ky.  391  (44  Am.  R.  484) ;  Gan- 
rum  V.  Boyd,  73  Pa.  St.  179 ;  Simmons  v.  Cloonan,  81  N.  Y. 
557 ;  Ingals  v.  Plamondon,  75  111.  118 ;  Rogers  y.  Sinsheimer, 
50  X.  Y.  646 ;  United  States  v.  Appleton,  1  Sumner,  492 ; 
Janes  v.  Jenkins,  34  Md.  1  (6  Am.  E.  300). 

The  degree  of  necessity  is  to  be  determined  rather  by  the 
permanency,  apparent  purpose,  and  adaptability  of  the  dis- 
position made  by  the  owner  during  the  unity  of  title,  than  by 
considering  whether  a  possible  use  can  be  made  of  the  parcel 
granted,  after  a  discontinuance  of  the  right  formerly  exer- 
cised over  the  other.  Dunklee  v.  Wilton  R.  R,  Co.,  24  N.  H. 
489 ;  French  v.  Garhart,  1  N.  Y.  96. 

Whether  the  continuance  of  the  previous  use  is  indispensa- 
ble to  the  future  enjoyment  of  the  estate  granted  in  the  con- 
dition it  was  in  when  severed,  the  practicability  and  effect 
of  new  adjustments,  and  the  expense  involved  in  making 
them,  while  not  conclusive,  may  properly  be  taken  into  ac- 
count, not  for  the  purpose  of  determining  the  necessity  of  a 
continuance  of  the  use,  but  to  illustrate  the  degree  of  proba- 
bility that  the  purchaser,  as  a  reasonable  man,  took  the  con- 
veyance with  the  expectation  that  the  existing  use  would  be 
continued.  The  particular  facts  and  the  situation  and  dispo- 
sition of  the  estate  in  each  case  must;  control. 

The  reasonable  application  of  the  doctrine,  as  we  deduce 
it  from  the  authorities,  however,  leads  to  the  general  con- 
clusion that  if  the  service  imposed  on  one,  during  the  unity 
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of  possession  of  two  parcels  of  land,  was  of  a  character  look- 
ing to  permanency,  and  1^  discontinuance  of  such  service 
would  obviously  involve  an  actual  and  substantial  rearrange- 
ment of  that  part  of  the  estate  in  whose  favor  the  service 
was  imposed,  to  the  end  that  it  might  be  as  comfortably  en- 
joyed as  before,  then  such  a  degree  of  reasonable  necessity 
would  seem  to  exist  as  would  raise  an  implication  that  the 
use  was  to  be  continued. 

If,  on  the  other  hand,  the  arrangement  was  of  an  indifferent 
or  probably  temporary  character,  having  no  apparent  adapta- 
bility to  use  for  the  several  parts  in  the  situation  in  which 
they  are,  and  the  continuance  of  which,  while  obviously  det- 
rimental to  the  one,  would  be  of  no  peculiar  value  beyond 
mere  convenience  to  the  other,  then  no  grant  would  be  im- 
plied. 

Within  the  foregoing  principles,  and  upon  the  authority  of 
the  adjudications  cited,  it  seems  clear  that  so  &r  as  the  house 
on  lot  four  projected  over  and  rested  on  the  strip  of  ground 
in  dispute,  the  grant  of  an  easement  to  continue  such  use  would 
be  implied. 

Assuming  that  both  parties  knew  the  exact  boundaries,  it 
could  not  have  been  within  the  intendment  of  either  that  the 
house  should  be  moved,  or  a  portion  of  the  wall  or  over- 
hanging parts  shorn  off. 

It  is  also  found  by  the  court  that  other  appurtenances  to 
the  house  are  located  on  the  five-foot  strip.  The  character 
of  these  is  not  disclosed  in  the  findings.  Being  appurtenant 
to  the  house,  presumptively  they  would  pass  with  it.  This 
presumption,  however,  may  be  rebutted  by  showing  that  they 
were  of  a  temporary  character,  readily  readjusted  or  replaced, 
or  that  their  use  was  not  essential  to  the  comfortable  enjoy- 
ment of  the  house  in  the  condition  it  was  in  when  mortgaged. 
If  the  strip  in  dispute  was  devoted  to  such  use,  as  that,  in 
order  to  render  the  house  on  lot  four  accessible  by  the  usual 
and  ordinary  methods,  substantial  changes  in  the  structure 
or  in  its  arrangement  would  be  involved,  or  its  use  in  the 
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usual  and  ordinary  methods  would  be  impaired  unless  such 
changes  were  made^  to  the  exten||that  it  was  so  used  the  use 
should  continue. 

As  the  conclusions  thus  reached  render  it  necessary  to  re- 
verse the  judgment  appealed  from,  and  as  we  do  not  deem 
the  question  of  estoppel  involved  in  the  record  in  its  present 
condition,  we  give  that  question  no  further  consideration. 

As  the  judgment  of  the  superior  court  quieted  the  title  of 
the  appellee  in  the  whole  strip,  notwithstanding  the  fact  found 
that  the  house  rested  in  part  on  the  margin  of  it,  it  is  deemed 
at  least  to  that  extent  erroneous,  and  is  accordingly  reversed, 
with  costs,  and  remanded  for  a  new  trial. 

Filed  Sept.  15, 1885 ;  petition  for  a  rehearing  overruled  Not.  21, 1885* 
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Code'  QovemSy  and  not  Deced^fit^  Estates  Ad. — "Where  an  action  is  com-  103  691 

menced  by  one  in  his  lifetime,  to  annul  and  enjoin  the  collection  of  a 
judgment,  and  prosecuted  to  final  hearing  after  his  death  hj  his  admin- 
istrator, substituted  as  plaintiff,  the  right  of  appeal,  and  the  manner 
and  time  of  taking  it,  are  governed  by  the  civil  code  of  practice,  and 
not  by  the  statute  regulating  the  settlement  of  decedents'  estates. 

Supreme  Court. — Submission  under  Rule  S9. — Failure  to  File  Objections, — 
Waiver. — ^The  submission  provided  for  in  Rule  39  of  the  Supreme  Court 
is  a  statutory  or  forced  submission,  brought  about  by  operation  of  law, 
and  by  a  mere  failure  to  file  objections  to  a  submission  under  such  rule 
a  party  does  not  waive  any  right  which  he  would  otherwise  possess. 

From  the  Henry  Circuit  Court. 

J.  H.  Mellett  and  E.  H.  Bundy,  for  appellant. 
W.  R.  Hcmgh,  for  appellee. 

HowK,  J. — A  written  motion  has  been  filed  by  the  appel- 
lee to  dismiss  this  appeal  for  the  following  causes,  namely : 
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**  1.  Because  such  appeal  was  not  taken  and  perfected  within 
twenty  days  after  the  rendition  of  the  judgment  of  the  court 
below,  as  required  by  the  statute  in  such  cases  made  and  pro- 
vided ; 

^^  2.  Because  appellant  did  not  file  the  transcript  of  the  rec- 
ord of  the  Henry  Circuit  Court  in  such  cause  in  this  court 
within  twenty  days  after  the  rendition  of  the  judgment  therein 
by  such  circuit  court ; 

^^3.  Because  appellant  has  filed  no  appeal  bond  in  this 
causC;  either  in  this  court  or  in  the  Henry  Circuit  Court,  or 
in  the  office  of  the  clerk  of  either  of  such  courts,  as  required 
by  the  statute  in  such  cases ;  and, 

^^  4.  Because  appellant  has  filed  no  appeal  bond  whatever 
in  such  cause,  at  any  time  or  place." 

This  motion  has  been  filed  by  the  appellee  upon  the  theory, 
of  course,  that  the  case  at  bar  is  one  wherein  the  right  of  a 
party  to  appeal  to  this  court,  and  the  manner  of  taking  such 
appeal,  and  the  time  within  which  the  appeal  must  be  taken 
and  perfected,  are  each  and  all  provided  for,  regulated  and 
governed  by  the  provisions  of  sections  2454  to  2457,  R.  S. 
1881.  We  are  of  opinion,  however,  that  the  appeal  in  this 
cause  is  in  no  sense  governed  by  the  provisions  of  those  sec- 
tions of  the  statute.  The  suit  was  commenced  in  the  court 
below  on  the  24th  day  of  May,  1881,  by  one  Meredith  Walker, 
as  sole  plaintiflF,  against  appellant,  Moses  Heller,  and  one  Wil- 
liam H.  Thompson,  then  the  sheriflF  of  Hancock  county,  as 
defendants.  The  object  of  the  suit  was  to  obtain  a  decree  of 
the  court  annulling  and  avoiding  a  certain  judgment  which 
Heller  had,  before  that  time,  recovered  against  Meredith 
Walker  and  one  Thomas  L.  Marsh,  in  the  Hancock  Circuit 
Court,  and  perpetually  enjoining  Heller  and  the  sheriflT  afore- 
said from  collecting,  or  attempting  to  collect,  such  judgment, 
or  any  part  thereof,  or  any  execution  issued  thereon,  of  or 
from  Meredith  Walker.  Pending  this  suit  in  the  court  be- 
low, the  death  of  Meredith  Walker,  intestate,  was  suggested 
to  the  court,  and  that  appellee,  Catharine  J.  Clark,  was  the 
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administratrix  of  such  decedent's  estate ;  and  thereupon  the 
court  ordered  that  she  be  substituted  as  the  plaintiff  in  this 
cause.  Afterwards,  on  the  6th  day  of  March,  1884,  upon  the 
hearing  of  this  cause  then  had,  a  finding  and  decree  were 
made  and  rendered  herein  in  favor  of  the  appellee,  as  prayed 
for  in  the  original  and  supplemental  complaint,  and  against 
appellant  Heller  and  sheriff  Thompson. 

This  appeal  was  taken  by  the  filing  of  a  certified  transcript 
of  the  record,  and  appellant's  assignment  of  errors  endorsed 
thereon,  in  the  oflBce  of  the  clerk  of  the  Supreme  Court,  on  the 
^th  day  of  February,  1885,  and  within  one  year  after  the  ren- 
dition of  the  judgment  and  decree  herein  by  the  Henry  Cir- 
cuit Court. 

In  section  2454,  R.  S.  1881,  it  is  provided  that  "Any  per- 
son considering  himself  aggrieved  by  any  decision  of  a  cir- 
cuit court,  or  judge  thereof  in  vacation,  growing  ov/t  of  any 
matter  connected  with  a  decedenVs  estaiey  may  prosecute  an  ap- 
peal to  the  Supreme  Court,"  etc.  If  it  could  be  correctly  said 
that  the  judgment  and  decree  of  the  circuit  court  in  the  case 
in  hand  grew  out  of  any  matter  connected  with  a  decedent's 
estate,  within  the  meaning  of  that  expression  as  used  in  the 
•statute,  then  it  would  be  clear  that  appellee's  motion  to  dis- 
miss this  appeal  was  well  taken,  and  would  have  to  be  sus- 
tained. Because,  in  such  case,  the  right  of  appeal  would  be 
governed  strictly  by  sections  2454  to  2457,  supra,  and  there 
was  no  compliance,  nor  any  attempt  at  compliance,  w^ith  the 
provisions  of  those  sections  on  the  part  of  appellant,  nor  was 
the  appeal  in  fact  perfected  until  more  than  eleven  months 
had  elapsed  aftier  the  rendition  of  the  judgment  and  decree 
by  the  Henry  Circuit  Court.  In  construing  these  sections 
of  the  statute,  we  have  held,  and  correctly  so,  we  think,  that 
in  any  appeal  authorized  thereby,  and  taken  thereunder,  the 
appellant  must  perfect  his  appeal  by  filing  a  certified  tran- 
script of  the  record,  in  the  office  of  the  clerk  of  this  court,  at 
the  latest,  within  twenty  days  after  the  decision,  by  which  he 
Vol.  103.— 38 
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considered  himself  aggrieved,  was  made  or  rendered  by  the 
circuit  court,  or  judge  thereof  in  vacation,  unless  "for  good 
cause  shown"  such  time  has  been  extended  by  this  court* 
Yearley  v.  Sharp,  96  Ind.  469;  McOurdy  v.  Love,  97  Ind. 
62;  Browning  v.  McOracken,  97  Ind,  279;  Miller  v.  Car- 
michady  98  Ind.  236. 

We  are  of  opinion,  however,  that  the  judgment  and  decree 
of  the  circuit  court  from  which  this  appeal  is  prosecuted  can 
not  be  said  with  legal  accuracy  to  be  a  decision,  "  growing  out 
of  any  matter  connected  with  a  decedent's  estate,"  within  the 
meaning  of  the  sections  of  the  statute  above  cited,  and  that> 
therefore,  this  appeal  is  in  no  manner  governed  or  controlled 
by  any  of  the  provisions  of  those  sections.  On  the  contrary, 
we  think  the  judgment  and  decree  appealed  from  were  ren- 
dered in  an  ordinary  civil  nction  or  suit  in  equity,  instituted 
by  Meredith  Walker  in  his  lifetime,  under  the  provisions  of 
the  civil  code,  and  prosecuted  to  final  hearing  after  his  death 
by  the  appellee  as  the  administratrix  of  his  estate,  or  personal 
representative.  From  the  judgment  and  decree  of  the  court, 
in  such  an  action  or  suit,  the  right  of  appeal,  the  manner  of 
taking  it,  and  the  time  within  which  it  must  be  taken,  as  we 
have  frequently  decided,  are  governed  and  controlled  by  the 
provisions  of  the  civil  code  of  practice,  and  not  by  the  pro- 
visions of  the  sections,  above  cited,  of  the  statute  regulating 
the  settlement  of  decedents'  estates.  Rush  v.  Gray,  74  Ind. 
231 ;  Wilhon  v.  Binford,  74  Ind.  424;  Balce  v.  Smiley,  84  Ind. 
212,  on  p.  216;  Ilillcnberg  v.  Bennett,  88  Ind.  540;  Dillman 
V.  Dillman,  90  Ind.  585. 

In  civil  actions  or  suits,  such  as  the  one  under  considera- 
tion, it  is  provided  in  section  633,  R.  S.  1881,  that  appeals 
"  must  be  taken  within  one  year  from  the  time  the  judgment 
is  rendered,"  and  in  section  640,  R.  S.  1881,  it  is  further  pro- 
vided that  "  such  appeals  may  be  taken  by  procuring  from 
the  clerk  of  the  court  a  transcript  of  the  record  and  pro- 
ceeding in  the  suit,  or  so  much  thereof  as  is  embraced  in 
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the  appeal,  and  filing  the  same  in  the  office  of  the  clerk  of 
the  Supreme  Court,  who  shall  endorse  thereon  the  time  of 
filing,  and  issue  a  notice  of  the  appeal  to  the  appellee.^'  The 
appeal  in  the  case  in  hand  was  taken  within  the  time  pre- 
scribed by  and  conformably  in  all  respects  to  these  statutory 
provisions.  Therefore,  appellee's  motion  to  dismiss  this  ap- 
peal is  not  well  taken,  and  must  be  overruled. 

Appellant's  learned  counsel  have  suggested,  in  argument, 
another  reason  why  they  think  appellee's  motion  to  dismiss 
this  appeal  ought  not  to  be  sustained ;  and  that  is,  as  we  un- 
derstand them,  appellee's  failure  to  file  objections  to  the  sub- 
mission of  the  cause,  as  provided  in  the  thii^d  paragraph  of 
rule  39  of  the  rules  of  this  court,  should  be  held  to  be  the 
equivalent,  and  to  have  the  force  and  effect,  of  an  agreement 
by  her  to  such  submission.  Counsel  say :  "An  order  of  sub- 
mission, under  rule  39  of  this  court,  was  entered  September 
30th,  1885,  and  no  objections  were  made  by  the  appellee  un- 
der the  third  clause  of  such  rule.  We  think  this  amounts  to 
a  waiver  of  the  right  to  dismiss,  even  if  cause  existed."  The 
third  clause  or  paragraph  of  rule  39  is  not  open  to  and  should 
not  receive  the  construction  which  counsel  place  upon  it. 
The  submission  provided  for  in  such  rule  is  a  statutory  or 
forced  submission,  brought  about  by  mere  operation  of  law, 
and  it  ought  not  be  held,  as  it  seems  to  us,  that  by  his  mere 
failure  to  file  objections  to  such  submission,  either  party 
agrees  thereto  or  waives  any  right  thereby  which  he  would 
otherwise  possess. 

Appellee's  motion  to  dismiss  this  appeal  is  overruled,  at 
her  costs. 
Filed  Dec.  12,  1885. 
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Contract. — PaymeTU  of  Less  than  Whole  Debt.— Consideration, — Where  one 
who  is  neither  the  debtor,  nor  under  any  legal  or  moral  obligation  to 
pay  the  debt  represented  by  a  judgment,  agrees  to  pay  a  sum  less  than 
the  whole,  in  consideration  of  the  promise  of  another  to  pay  the  bal. 
ance,  such  agreement  is  not  within  the  rule  that  a  debtor  can  not  sat- 
isfy an  uncontroverted  debt,  which  is  due,  by  the  payment  of  a  sum 
less  than  the  whole  amount ;  nor  is  it  within  the  rule  that  a  promise, 
the  consideration  of  which  is  that  another  will  do  what  he  is  already 
by  law  or  contract  bound  to  do,  is  without  consideration. 

Same.— Married  Woman. — Hu^nd^s  Debl,—Euofppel. — Subrogaiion.— Right 
of  Action. — Election. — L.,  a  surety  on  a  judgment  against  S.,  who  was  in- 
solvent, agreed  that  if  S.'s  wife  would  sell  her  separate  real  estate,  at  a 
stipulated  price,  to  M.,  the  owner  of  an  encumbrance  thereon,  and 
apply  the  excess  over  the  encumbrance  to  the  payment  of  the  judg- 
ment, he  would  pay  the  balance.  8.  and  wife,  in  pursuance  of  the  con- 
tract, conveyed  the  real  estate  to  M.  and  paid  over  to  L.  the  excess.  L. 
failed  and  refused  to  pay  off  the  balance  of  the  judgment.  Suit  by  S. 
and  wife  to  recover  such  balance. 

Held,  that  the  consideration  upon  which  S.'s  wife  agreed  to  sell  her  real 
estate  was,  that  the  purchase-money  should  discharge  the  encumbrance 
and  the  judgment. 

Held,  also,  that  L.,  having  received  all  the  consideration  he  contracted  for, 
is  estopped  to  say  there  was  no  consideration  for  his  agreement. 

Held,  also,  that  the  fact  that  the  balance  of  the  judgment  was  paid  by  a 
co-surety  will  not  release  L.  from  the  performance  of  his  contract,  such 
co-surety  being  subrogated  to  the  rights  of  the  judgment  creditor. 

Held,  also,  that  L.  having  refused  to  perform  his  contract,  S.'s  wife  could 
elect  to  treat  the  contract  as  rescinded  to  the  extent  of  its  non-per- 
formance, and  the  bringing  of  suit  to  recover  such  balance  was  such  an 
election. 

From  the  Henry  Circuit  Court. 

/.  Broton  and  W.  A.  Brown,  for  appellant. 
/.  W.  R.  Milliner,  for  appellees. 

Mitchell.,  C.  J. — This  action  was  commenced  before  a 
justice  of  the  peace.  When  the  cause  came  to  the  cifcuit 
court,  a  demurrer  was  refiled  and  overruled  to  the  complaint, 
and  it  is  now  contended  that  this  ruliitg  was  erroneous. 
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The  complaint  sets  out,  in  substance,  that  at  a  given  date 
Emma  Swigart  was  the  owner  of  a  house  and  lot  in  the  town 
of  Newcastle,  Indiana,  which  she  and  her  husband,  Jacob 
Swigart,  Jr.,  had  joined  in  mortgaging  to  L.  P.  Mitchell  as 
security  for  a  debt  of  $800  which  they  owed  him.  Jacob 
Swigart,  Jr.,  at  the  same  time  owed  McDorman  a  debt 
amounting  to  $342.15.  This  debt  was  in  judgment,  and  the 
appellant  Laboyteaux  and  Jacob  Swigart,  Sr.,  were  liable  as 
sureties  for  its  payment. 

The  complaint  avers  that  Jacob  Swigart,  Jr.,  was  insolvent ; 
that  Laboyteaux  agreed  that  if  Emma  Swigart  would  convey 
her  property  to  Mitchell,  who  agreed  to  pay  $1,154  for  it,  and 
turn  over  to  him  the  excess  after  paying  the  encumbrance 
thereon,  he  would  pay  off  the  McDorman  judgment,  upon 
which  he  and  the  elder  Swigart  were  sureties.  In  pursuance 
of  this  agreement  the  conveyance  was  made  to  Mitchell  by 
Mrs.  Swigart  and  her  husband.  The  amount  of  Mitchell's 
mortgage  was  deducted  from  the  purchase-price,  and  the  ex- 
cess, $207.29,  turned  over  to  Laboyteaux.  This  sum,  with 
$65  additional,  he'applied  on  the  McDorman  judgment,  leav- 
ing $65  of  that  judgment  unpaid.  Execution  was  then  issued 
on  the  judgment  and  his  co-surety,  Swigart,  Sr.,  was  com- 
pelled to  pay  it.  The  complaint  avers  that  Mrs.  Swigart 
would  not  have  conveyed  the  lot,  and  turned  over  the  excess 
of  money  above  the  mortgage,  but  for  the  agreement  of  the 
defendant  to  pay  off  and  satisfy  the  McDorman  judgment. 
The  suit  is  by  Mrs:  Swigart,  her  husband  joining,  to  recover 
the  $65  which  Laboyteaux  refused  to  pay. 

It  IS  contended,  that  to  the  extent  that  the  appellant  agreed 
to  pay  more  than  the  amount  of  money  turned  over  to  him 
by  Mrs.  Swigart,  the  agreement  was  without  consideration, 
and  that,  therefore,  he  is  not  liable  for  refusing  to  perform  it. 

It  is  settled  that  where  a  debt,  the  amount  of  which  is  not 
controverted,  is  due,  the  receipt  from  the  debtor  of  a  sum 
less  than  the  whole,  upon  an  agreement  to  discharge  the  debt. 
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is  not  a  satisfaction^  and  the  agreement  to  discharge  can  not 
be  enforced.     Fletcher  v.  Wurgler,  97  Ind.  223. 

It  is  a  general  principle,  too,  that  a  promise  to  one  to  pay 
him  if  he  will  do  that  which  by  law  or  by  contract  he  is 
already  bound  to  do,  is  without  consideration  and  can  not  be 
>enforced.     Riteiiour  v.  Mathews,  42  Ind.  7. 

The  principles  which  control  in  such  cases,  however,  are 
not  applicable  in  this  case.  The  debt,  for  the  payment  of 
which  Mrs.  Swigart  made  provision  by  the  conveyance  of 
her  property,  was  not  her  debt.  She  was  under  no  legal  or 
moral  obligation  to  pay  it.  She  had  the  right  to  sell  her 
property  if  she  chose,  and  appropriate  the  excess  after  pay- 
ing the  encumbrance  to  her  own  use,  instead  of  devoting  it 
toward  the  liquidation  of  her  insolvent  husband's  debt  and 
the  relief  of  his  sureties.  As  she  was  neither  the  debtor  nor 
under  any  legal  or  moral  obligation  to  pay  the  debt  repre- 
sented by  the  judgment,  her  agreement  to  pay  a  sum  less  than 
the  whole,  in  consideration  of  the  agreement  of  the  appellant 
to  pay  the  balance,  was  not  within  the  rule  that  a  debtor  can 
not  satisfy  an  uncontrovcrted  debt  which  is  due,  by  the  pay- 
ment of  a  sum  less  than  the  whole  amount.  For  the  same  rea- 
son, it  was  not  within  the  other  rule  that  a  promise,  the  con- 
sideration of  which  is  that  another  will  do  what  he  is  already 
under  contract  to  do,  is  without  consideration. 

The  consideration  upon  which  she  agreed  to  sell  her  prop- 
erty was,  that  the  purchase-price  which  she  was  to  receive 
should  discharge  the  mortgage  and  the  judgment  against  her 
husband.  It  may  be  assumed  that  the  purchaser  was  not 
willing  to  pay  that  much,  and  that  she  refused  to  sell  for  less. 
The  appellant,  rather  than  take  the  chance  of  paying  more, 
agreed  that  if  she  would  convey  for  the  price  Mitchell  was 
willing  to  pay,  he  would,  upon  receiving  the  excess  over  the 
encumbrance,  pay  the  balance  and  discharge  the  debt  for 
which  he  stood  as  surety.  Upon  this  consideration  she  con- 
veyed away  her  property,  and  turned  over  $207.29  of  her 
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money.  She  would  neither  have  made  the  conveyance,  nor 
turned  over  the  money,  but  for  the  appellant's  agreement. 
Having  done  both  upon  the  faith  of  the  agreement,  it  is  too 
late  after  the  appellant  has  accepted  the  money  and  relieved 
himself  so  far  from  the  burden  of  the  security  debt,  to  say 
there  was  no  consideration  for. the  agreement  to  pay  the  bal- 
ance. That  was  all  the  consideration  he  contracted  for.  The 
contract  was  one  of  a  kind  of  which  it  may  be  said,  there 
was  no  consideration  for  it  at  its  inception,  nor  until  it  was 
performed  on  one  side.  When  it  was  so  far  performed,  how- 
ever, that  the  appellant  received  all  that  he  contracted  for, 
the  consideration  was  no  longer  in  suspense.  It  attached  and 
related  back  to  its  inception,  and  the  contract  became  obliga- 
tory. He  then  came  under  a  direct  primary  obligation  to 
pay  off  the  judgment  according  to  his  agreement.  Willetts 
V.  Sun  Mutual  Ins.  Co.,  45  N.  Y.  45 ;  L'Amoreux  v.  Gould, 
7  N.  Y.  349.  Having  by  his  failure  cast  the  burden  of  pay- 
ing part  of  the  judgment  on  his  co-surety,  he  is  not  thereby 
exonerated  from  performing  his  contract  by  paying  the 
money  to  the  person  entitled  to  receive  it. 

It  is  said  that  Mrs.  Swigart  is  not  injured  by  the  failure; 
that  the  McDorman  judgment  is  paid  off,  and  that  if  any 
one  is  injured  it  is  Swigart,  8r.,  the  co-surety,  who  paid 
it.  But  the  judgment  is  not  paid  off.  So  far  as  one  of  the 
sureties  paid  it  as  surety,  he  is  subrogated  to  the  rights  of 
the  judgment  creditor,  and  may  enforce  the  judgment  against 
her  husband  if  he  can. 

What  the  co-surety's  rights  may  have  been  with  respect  to 
the  contract  of  appellant,  if  he  had  signified  his  purpose  to 
avail  himself  of  it  before  Mrs.  Swigart  elected  to  sue  for  its 
breach  and  to  recover  the  money  not  appropriated  accord- 
ing to  the  agreement,  we  need  not  determine.  We  think, 
however,  that  until  the  co-surety  had  taken  some  step  indi- 
cating his  willingness  to  avail  himself  of  the  benefit  of  the 
arrangement  made  between  Mrs.  Swigart  and  the  appellant, 
she  was  in  a  position  to  recover  the  money  which  the  appel- 
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lant  owed.  The  appellant  having  refused  to  pay  according 
to  his  agreement^  Mrs.  Swigart  had  the  election  to  treat  the 
contract  so  far  rescinded  as  to  enable  her  to  recover  the  bal- 
ance which  he  agreed  to  pay  as  money  due  her.  Dotson  v. 
Bailey,  76  Ind.  434. 

Bringing  the  suit  to  recover  the  money,  after  the  appellant 
repudiated  the  contract,  was  an  election  on  her  part  to  treat 
it  as  rescinded  to  that  extent,  and  the  co-surety  having  paid 
the  judgment  without  adopting  the  contract,  if  he  could  have 
adopted  it  before  its  rescission,  left  the  appellant  liable  to  the 
plaintiff.  Berkshire  Life  Ins.  Co.  v.  HtUchings,  100  Ind.  496^ 
and  authorities  cited. 

There  was  no  error  in  overruling  the  demurrer  to  the  com- 
plaint. The  instruction  upon  which  error  is  predicated  in- 
volves the  question  already  determined,  and  it  need  not^ 
therefore,  be  further  considered. 

Judgment  affirmed,  with  costs. 

Filed  Nov.  20, 1885. 
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ABATEMENT. 
See  Partnership,  3 ;  Pbacticb,  15. 

1.  JPEeo. — Misnomer, — Amendment, — I\vcUee, — A  m isnomer  may  be  pleaded 
in  abatement  in  this  State;  but  such  plea  is  of  little  value,  as  a  mis- 
take in  a  name,  in  a  civil  case,  can  be  amended  under  section  396  of 
the  civil  code,  and  as  the  provisions  of  the  English  statute  of  3  and  4 
Wm.  IV.,  c.  42,  are  substantially  made  applicable  to  criminal  cases  by 
sections  1742  and  1743,  R.  S.  1881.  McCrory  v.  Anderxm,  IS 

2.  Same, — An  answer  in  abatement  for  misnomer  is  bad,  if  it  fails  to  aver 
that  the  defendant  had  never  been  known  or  called  by  the  name  by 
which  he  is  sued.  lb, 

ACCEPTANCE. 

See  Contract,  11 ;  Deed. 

ACTION. 

See  Animals,  1;  City,  6  to  10;  Common  Carrier,  6;  Contract,  13; 
County  Commissioners^  18;  Damages,  1,  2,  7;  Former  Adjudica- 
tion; Guardian  AND  Ward  ;  Jurisdiction,  1 ;  Parent  and  Child  ; 
Partnership,  3 ;  Pleading,  7 ;  School  Fund,  2 ;  Statute  of  Lim- 
itations ;  Taxes,  6,  7 ;  Telegraph  Company,  3,  4 ;  Town,  2. 

1.  Cau9e  of  Aclicn, — Injury, — Damages. — In  every  valid  cause  of  action  two 
elements  must  be  present,  the  injury  and  the  damages;  one  is  the  legal 
wrong  to  be  redressed,  and  the  other  is  the  scale  or  measure  of  the  re- 
covery. City  qf  North  Vernon  v.  Voegler,  S14 

2.  Same, — Fresh  damages  without  a  fresh  injury  will  not  authorize  a  sec- 
ond or  subsequent  action.  lb, 

3.  Action  for  PersoruU  Injury  Does  not  Survive, — Malpraetioe, — Oases  Lim- 
lied, — Under  section  282.  R.  S.  1881,  an  action  against  a  surgeon  for 
malpractice  to  recover  lor  an  injury  to  the  person,  in  whatever  form 
it  may  be  brought,  does  not,  on  the  death  of  the  defendant  survive 
against  his  personal  representative.  Staley  v.  Jameson,  46  Ind.  159, 
and  Bums  v.  Barenfield,  84  Ind.  43,  limited.  Boor  v.  Ixwrey,  4^8 

ADJOINING  OWNERS. 
See  Estoppel,  1 ;  Evidence,  2 ;  Negligence,  1. 

ADVANCEMENT. 
See  Partition,  1. 

AFFIDAVIT.  • 

See  Attachmxnt,  2  to  5 ;  Continuance;  Criminal  Law,  24, 25;  Drain- 
age, 5;  Judgment,  1 ;  Replevin,  1, 2. 

AGENT. 

See  Attachment,  5 ;  County  Commissioners,  11 ;  Principal  and  Agent. 
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AGREEMENT. 
See  Contract. 

AMENDMENT. 
See  Abatement,  1 ;  Drainage,  2  to  4;  Pleading,  13;  Bailboad,  13. 

ANIMALS. 

See  County  Commissioners,  1  to  3 ;  Bailroad,  7. 

1.  StaiuUny  Proceedin^.—Sttnei  Chmpliance  with  StaluU  NecesMry. — In  all 
statutory  proceedings,  ez  parte  in  their  character,  a  strict  compliance 
with  the  substantial  provisions  of  the  statute  is  necessary  to  the  va- 
lidity of  such  proceedings.  Nafe  v.  LtUer,  1S8» 

2.  Running  <U  Large,  etc — Impounding. — Burden  q^  Proof. — Under  section 
2639,  B.  S.  1881,  one  who  nas  taken  up  and  seeks  to  detain  animals 
until  certain  alleged  charges  are  paid,  must  show  affirmatively  that, 
at  the  time  he  took  up  and  impounded  such  animals,  they  were  run- 
ning at  large  or  pasturing  upon  uninehsed  lands  or  public  commons  of 
the  township.  lb. 

3.  Same. — Compenmtion. — ParliaUy  Inclosed  Land.— One  who  takes  up  and 
impounds  animals  found  running  at  large  in  his  pasture  only,  which 
is  partially  inclosed,  is  not  entitled  to  compensation.  lb. 

APPEAL. 

See  Appeal  Bond;  County  Commissioners,  12;  Decedents*  Estates,  1, 
2 ;  Judgment,  1,3;  New  Trial,  2, 3 ;  Practice,  3, 4, 17 ;  Bailroad, 
15 ;  Supreme  Court,  20. 

APPEAL  BOND. 

See  Decedents'  Estates,  2. 

Parol  Evidence  of  Filing  and  Approvai. — Justice  of  the  Peace. — Upon  appeal  to 
the  circuit  court  from  a  lustice  of  the  peace,  the  fact  that  the  appeal 
bond  was  filed  with  ana  approved  by  the  justice  may  be  shown  by 
parol,  without  a  formal  finding  of  such  fact  being  first  made  by  the 
court.  McCrory  v.  Anderaon,  It 

APPEABANCE. 

See  Attorney  AND  Client;   Highway,  2,  5;  Judgment,  4;  Jurisdio 

TION,  2. 

ABGUMENT  OF  COUNSEL. 
See  Intoxicating  Liquor,  8. 

ASSAULT  AND  BATTEBY. 
See  Criminal  Law,  46 ;  Damages,  5,  6. 

ASSIGNMENT  FOB  BENEFIT  OF  CBEDITOBS. 

1.  General  and  Partial. — Preference  of  Creditors. — Under  the  statute  of  this 
State,  where  a  debtor  in  tailing  circumstances  makes  a  general  assign- 
ment of  all  of  his  property  in  trust  for  the  benefit  of  all  of  his  credit- 
ors, he  can  not  prefer  any'creditor,  but  must  place  all  of  them  upon  an 
equality.     Aliter,  where  there  is  only  a  partial  assignment. 

Gi-ubbs  V.  MorriSf  166 

2.  Same. — General  Rule  as  to  Preference. — The  general  doctrine  that  a 
debtor  may  prefer  a  creditor  does  not  apply  where  the  assignment  is 

•     made  in  the  cases  contemplated  by  the  statute.  lb. 

ASSIGNMENT  OF  EBBOB. 
See  Promissory  Note,  10;  Scpreme  Court,  6,  6,  8,  9, 11, 16. 

ATTACHMENT. 
1.   Proceedings  Wrongful  and  Oppressive. — To  make  a  party  liable  for  caoa- 
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ing  a  writ  of  attachment  to  be  issued,  it  must  be  shown  that  the  pro- 
ceediug  was  wrongful  and  oppressive  under  the  law  under  color  of 
which  it  was  prosecuted.  UppingkouM  v.  Mundely  SS8 

2.  Affidavit. — Motion  to  Quash. — Where,  in  attachment  proceedings,  the  af- 
fidavit upon  which  the  writ  rests  is  insufficient,  a  motion  to  quash 
should  be  sustained,  even  though  the  motion  does  not  specifically  and 
with  certainty  point  out  any  defects  in  the  affidavit. 

Fremont  Cultivator  Co,  v.  FuU<m,  S9S 

3.  Same. — SuMciency  (^"Affidavit  in  Attachment  and  Oamishment." — Where 
an  affidavit,  endorsed  "  affidavit  in  attachment  and  garnishment,"  and 
filed  with  a  complaint,  contains,  in  addition  to  what  is  necessary  to 
procure  a  summons  in  garnishment,  all  that  is  necessary  in  an  affi- 
davit for  attachment,  it  will  subserve  both  purposes,  and  uphold  a 
writ  of  attachment.  lb. 

4*  Same. — Natwe  of  Claim. — An  affidavit  in  attachment,  stating  that  **  the 
claim  in  this  action  is  for  money  due  un  three  promissory  notes,  cop- 
ies of  which  are  filed  with  the  complaint,  executed  by  the  defendants 
to  the  plaintiff,  that  the  claim  is  just,  and  that  he  believes  the  plain- 
tiff ought  to  recover,"  etc.,  sufficiently  describes  the  nature  of  the 
plaintiff's  claim.  lb. 

6.  Same. — SuUute  Construed. — Agent,  Attorney  or  Officer. — Pregumption. — A 
recital  in  an  affidavit  in  attachment,  that  '^The  plaintiff's  acting  sec- 
retary, S.  B.,  being  duly  sworn,  upon  his  oath  says,"  etc.,  is  sufficient, 
the  statute,  B.  S.  1881,  section  916,  not  requiring  a  sworn  statement 
that  the  affiant  is  the  agent,  attorney  or  officer  of  the  plaintiff,  and  that 
he  makes  the  affidavit  in  his  behalf;  and,  in  the  absence  of  any  show- 
ing to  the  contrary,  that  the  affidavit  is  made  in  behalf  of  the  plaintiff 
will  be  presumed  from  the  fact  that  it  is  made  by  such  agent,  attorney 
or  officer.  lb. 

ATTORNEY  AND  CLIENT. 

See  Attachment,  6;  Intoxicating  Liquor,  8;  Judgment,  4;  Town,  2. 

Authority  of  AUomey  to  Appear, — Under  section  970,  R.  8. 1881,  an  attorney 
may,  at  the  proper  time,  be  required  to  produce  and  prove  the  author- 
ity under  which  he  appears,  but  his  authority  to  appear  can  not  be 
controverted  on  the  trial  by  evidence  outside  the  issues  in  the  cause. 

Indiana,  etc.,  R.  W.  Co,  v.  Maddy,  £00 

BAIL. 

See  Recognizance. 

• 

BAILMENT. 
See  Banks  and  Banking. 

BANKRUPTCY. 
See  Contract,  9, 10. 

BANKS  AND  BANKING. 

1.  OenercU  or  Special  Deposit  of  Money. — Upon  a  special  deposit  of  money  a 
bank  is  merely  a  bailee,  and  is  bound  according  to  the  terms  of  the  de- 
posit ;  but  on  a  general  deposit  the  money  becomes  the  property  of  the 
oank,  and  the  depositor's  claim  on  the  bank  is  merely  for  a  like 
amount  McLain  v.  Wallaee,  f)6'^ 

2.  Same, — Inaolvency  of  Bank. — Upon  the  insolvency  of  a  bank,  its  general 
depositors  must  be  paid  pro  rata,  lb. 

3.  Same. — ^"C5ferA." — The  addition  of  the  word  *'  clerk  "  to  the  name  of  a 
general  depositor  does  not  make  the  deposit  a  special  one,  nor  does  it 
change  the  liability  of  the  bank.  lb. 

4.  Same, — Trust  Funds, — The  rule  that  a  trustee  may  follow  trust  property 
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as  long  a8  it  can  be  traced  has  no  application  in  an  action  to  recover 
money  on  general  deposit  in  a  bank.  lb. 

BILL  OF  EXCEPTIONS. 

See  Ckimimai^  Law,  2  to  4,  20;  PkacticSi  1,  3,  5;   Sufbeme  Coubt,  12. 

In^rudions. — The  clerk  is  authorized  to  copy  into  the  transcript  instruc- 
tions which  are  properly  identified  by,  but  are  not  copied  into,  the 
bill  of  exceptions,  and  the  place  for  the  insertion  of  wiiich  is  desig- 
nated by  the  words  **  here  insert."    Otfictnno/t,  etc,  IL  E.Co.y.  Butler,  SI 

BILL  OF  LADING. 
See  Ck>MMON  Cabbieb,  4;  RAiiiBOAD,  8. 

BURDEN  OF  PROOF. 

See  Common  Cabbieb,  2, 3 ;  Mabbied  Woman,  6;  Pbomissoby  Note,  12; 

Teleqbaph  Company,  7. 

CASES  OVERRULED,  DISTINGUISHED,  ETC. 

Peel  V.  Beers,  4  Ind.  46,  and  Ayers  v.  Adams,  82  Ind.  109,  distinguished. 

Birke  v.  Abbott,  I 

IHnwiddie  y.  Board,  etc,,  37  Ind.  66,  distinffuished,  and  Town  of  Ligonier  v. 
Ackerman,  46  Ind.  552,  and  Pratt  v.  Luther,  45  Ind.  250,  overruled  to 
extent  of  conflict  Jennings  v.  Fisher,  11^ 

Butler  y.  State,  97  Ind.  373,  distinguished.  State  ▼.  Eowe,  IIS 

Aozell  y.  OUy  (^Anderson,  91  Ind.  591,  explained. 

VUy  of  North  Vernon  v.  Voegler,  Sl^ 

Gann  v.  Worman,  69  Ind.  458,  modified,  and  Pennsylvania  Co.  y.  Lilly,  73 
Ind.  252,  approved.  Mayhew  y.  Bums,  S^S 

Staley  y.  Jameson,  46  Ind.  159,  and  Bums  y.  Barenfield,  84  Ind.  43,  limited. 

Boer  y.  Lowrey,  4^8 

Hvbbard  y.  FarreU,  87  Ind.  215,  criticised.  Meeth  y.  Lamon,  615 

CAUSE  OF  ACTION. 
See  Action. 

CHARITABLE  USE. 
See  Tbust  and  Tbustee,  2  to  5. 

aTY. 
See  Dedication  ;  Jubkdiction  ;  RAHiBOAD,  4. 

1.  Defective  Street. — Oomplaint  for  Injury.  —  Negligence.  —  Notiee, —  Supreme 
Court — Practice. — In  an  action  against  a  city  for  n^ligently  permit- 
ting a  street  to  be  out  of  repair,  whereby  the  plaintiff  was  injured,  the 
complaint,  when  questionea  for  the  first  time  in  the  Supreme  Court, 
will  be  held  gooa  as  to  the  matter  of  notice,  when  its  averments 
plainly  imply  that  the  city  had  notice  of  the  bad  condition  of  the 
street  when  the  plaintiff  was  injured ;  and  after  verdict  it  will  be  in- 
ferred that  the  notice  wjis  in  time  to  have  enabled  the  city  to  repair 
the  street.  Oiiy  (/  Madison  y.  Baker,  4^ 

2.  Same. — OontrUyutory  Negligence. — For  averments  held  sufficient  to  rebut 
the  presumption  of  contributory  negligence,  see  opinion.  lb. 

3.  Same. — Proof  of  Notice. — Notice  to  the  corporation  of  the  defect  which 
caused  the  injury,  or  facts  from  which  notice  may  reasonably  be  infer- 
red, or  proof  of  circumstances  from  which  it  appears  that  the  defect 
ought  to  have  been  known  and  remedied  by  it,  is  essential  to  liabil- 
ity, lb. 

4.  Street  ImprooemenL — Error  in  Plan. — Negligence. — A  municipal  corpora- 
tion is  not  liable  for  mere  errors  of  judgment  as  to  the  plan  of  a  public 


INDEX.  605 

iroprovementi  but  is  responsible  ior  negligence  in  devising  the  plan  of 
an  improvement,  as  well  as  for  negligence  in  executing  the  work. 
BoBeU  V.  OUy  (^Anderaohy  91  Ind.  591,  explained. 

Vity  of  North  Vernon  v.  Fbepfor,  SI4 

5.  Same. — OonseqtienHal  Damages, — Municipal  corporations  are  not  respon- 
sible for  consequential  Injuries  resulting  from  the  grading  of  streets, 
where  the  work  is  done  in  a  careful  and  skilful  manner.  lb, 

6.  Sam^e,— Permanent  Improvement. — Damages  to  Real  Estate. — Aeiion. — In  an 
action  for  injury  to  real  estate  caused  by  the  negligence  of  corporate 
officers  in  constructing  a  public  work  of  a  permanent  character,  as 
the  grading  of  a  street,  all  damages,  past  and  prospective,  can  be  re^ 
covered  in  one  action.  lb. 

7.  *Sia»i€. — Former  Adjudieaiion. — In  such  a  case,  all  the  damages  must  be 
recovered  in  one  suit,  and  for  fresh  damages  resulting  from  the  original 
wrong,  a  second  action  can  not  be  maintained.  /6. 

S.  Same.-^ Answer. — Bepty. — Demurrer. — Where  an  answer  avers  that  the 
injury  complained  of  is  the  same  as  that  declared  on  in  the  former 
action,  and  the  record  does  not  show  them  to  be  difierent,  the  aver- 
ment will  be  taken  as  true  on  demurrer;  if  the  causes  of  action  are 
not  the  same,  that  fact  must  be  replied.  lb. 

9.  Same. — Nuisanee. — The  improvement  of  a  street  by  a  municipal  corpo- 
ration is  not  a  nuisance,  though  done  in  a  negligent  and  unskilful 
manner;  and  hence  the  rule  that  the  continuance  of  a  nuisance  will 
supply  ground  for  successive  actions,  has  no  application.  lb. 

10.  Ij\juHCtion, — Taxpayer. — A  taxpayer  of  a  municipal  corporation  may 
maintain  an  action  to  enjoin  the  unauthorized  expenditure  of  corpo- 
rate funds,  or  the  making  of  an  investment  that  will  result  in  loss  to 
the  corporation.  City  of  Richmond  y.  Davis,  44^ 

11.  Same. — Discretionary  Powers. — While  corporate  officers  may  be  enjoined 
from  wasting  corporate  funds,  they  can  not  be  enjoined  from  exercis- 
ing a  discretionary  power  as  to  the  time,  manner  and  plan  of  building 
structures  for  corporate  purposes.      •  lb. 

COLLATERAL  ATTACK. 

See  Habeas  Corpus,  1 ;  Judgment,  3, 15 ;  Office  and  Officer,  4 ;  Trust 

AND  Trustee,  4. 

COMMON  CARRIER. 
See  Railroad,  9. 

1.  Railroad, — Ckmtraet  Limiting  LiabilUy. —  Ne^igenee. — FratuL — A  com- 
mon carrier  may,  by  contract,  limit  his  liability  as  an  insurer,  but 
he  can  not  thus  relieve  himself  from  the  consequences  of  his  own  neg- 
ligence or  fraud,  Rosenfeld  v.  Peoria,  etc,  R.  W.  Co,,  121 

2.  Same,^- Fixing  Value  of  Goods  by  Carrier, —  WTien  Binding  upon  Ship- 
per,— Burden  of  Pro(^. — In  order  that  a  common  carrier  may,  by  fix- 
ing the  value  of  goods  received  for  transportation,  limit  his  liability, 
he  must  show  that  the  shipper  had  knowledge  of  such  fixing  of  value 
and  for  a  sufficient  consideration  consented  thereto,  or  that  his  state- 
ments and  conduct  justified  the  carrier  in  so  fixing  the  value.         lb. 

3.  Same. — Burden  of  Proof. — Contracts  limiting  the  amount  of  recovery 
will  be  construed  most  strictly  against  the  carrier.  The  burden  is 
upon  the  carrier  to  show  any  claimed  limitation  upon  its  common 
law  liability.  lb. 

4.  Same, — BUI  of  Lading. — Stipulation  as  to  Measure  of  Liability. — Arbitrary 
Fixing  of  Value  by  Carrier. — Where  it  is  expressly  stipulated  in  a  bill 
of  lading,  that  '^  in  the  event  of  loss  or  damage  under  the  provisions 
of  this  agreement,  the  value  or  cost  at  the  point  of  shipment  shall 
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govern  the  settlement  of  the  same,"  the  insertion  by  the  carrier,  with- 
out the  knowledge  or  consent  of  the  shipper,  of  almost  illegible  abbre- 
viations  which  are  interpreted  by  the  carrier  to  mean  "  Leaks  and 
oats  excepted,  $20  railroaa  valuation,"  will  not  bind  the  shipper,  and  he 
may  recover  the  actual  value  of  the  goods  at  the  point  of  shipment.  1  b. 

6.  Ownership  of  Goods  Consigned. — Pleading. — A  complaint  against  a  com- 
mon carrier,  alleging  that  it  negligently  fail^  to  deliver  certain 
goods  consigned  by  the  plaintiff,  to  nis  damage,  is  bad  on  demurrer, 
in  the  absence  of  an  averment  that  the  plaintifi'  owned  the  goods. 

Pennsylvania  Co.  v.  Poor^  55S 

6.  Same. — Presampti/m. — The  right  of  action  against  a  common  carrier, 
for  the  loss  or  damage  of  goods  consi^ed,  will  be  presumed  to  be  in  the 
consignee,  in  the  absence  of  allegations  showing  the  contrary.        76. 

CX)MMON  SCHOOLS. 
See  School  Fund. 

CONSIDERATION. 

See  CoNTBACT,  2,  11,  12;  Costs;  Deed;  Marsied  Woman,  8;  Psoicis- 

sosT  Note,  1,  3 ;  Railroad,  16. 

CONSIGNOR  AND  CONSIGNEE. 
See  Common  Carriee. 

CONSTITUTIONAL  LAW. 

See  County  Commissioners,  1 ;  Drainage,  10 ;  Office  and  Officer,  1, 

2 ;  Recognizance  ;  School  Fund,  1. 

CONTINUANCE. 
See  Criminal  Law,  24. 

1.  Suffijeieney  of  Affidavit. — Sickness. — A  pstrty  who  desires  the  postpone- 
ment of  a  case  which  he  knows  is  set  for  trial,  should  make  applica- 
tion in  due  season,  fully  setting  forth  the  causes  upon  which  he 
asks  the  delay ;  and  the  trial  court  is  not  bound  to  continue  a  cause 
upon  the  general  and  indefinite  statement  in  an  affidavit  that  a  party's 
absence  is  caused  by  sickness  in  his  family.       McBride  v.  Stramey,  465 

2.  Same. — New  Trial. — Affidavits  filed  subsequent  to  the  ruling  on  the 
application  for  a  continuance  can  not  be  considered,  except  perhaps 
upon  a  motion  for  a  new  trial.  tb, 

CONTRACT. 

See  Common  Carrier,  1  to  4;  Married  Woman;  Mechanic's  Lien; 
Mortgage,  1 ;  Partition,  1 ;  Promissory  Note  ;  Railroad,  8, 9, 
16,  17;  Real  Estate,  1  to  3;  Subrogation;  Town;  Trust  and 
Trustee,  1,  3  to  5;   Vendor  and  Pt^RCHASER. 

1.  iVesumption.— Contracts,  not  alleged  to  be  in  writing,  will  be  deemed 
to  have  been  by  parol.  W3kt  v.  Fleming^  105 

2.  Same. — Lease. — Statute  of  Frauds. — Considerali/m. — Where,  as  part  of 
the  consideration  of  the  sale  and  transfer  of  a  lease,  for  ten  years,  of 
real  estate,  the  assignee  agreed  "  to  assume  the  covenants,  and  pay 
the  rent,  agreed  in  said  lease,''  such  contract  is  not  a  promise  to 
answer  for  the  default  of  another,  within  the  statute  of  frauds,  but 
is  an  independent  undertaking,  founded  upon  a  new  and  valuable 
consideration,  for  the  benefit  of  a  third  person,  and  is  valid.  lb, 

3.  Same. — Part  Perfannance. — The  doctrine  of  part  perfonnance  has  no 
application  to  contracts  that  can  not  be  performed  by  either  party 
within  a  year.  Jb. 

4.  Same. — Qiuintum  Meruit^ Qmnium  Fa/e6a/.— Where  a  person  has  ren- 
dered services,  or  transferred  property,  under  a  contract   voidable 
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under  the  statute  of  frauds,  he  may  recover  the  value  of  the  services 
or  property  under  the  quantum  mei^it  or  quantum  vcUebcU,  lb. 

6.  Same, — Possession. — Performance, — Where  possession  has  been  given 
under  a  contract,  and  there  has  been  full  performance  on  one  side, 
such  contract  is  not  within  the  statute.  /6. 

6.  /Sxme. — PaH  Performance, — Qutwe,  whether  the  doctrine  of  part  per- 
formance does  not  apply  to  leases  of  real  estate,  so  as  to  take  such 
contracts  out  of  the  statute  of  frauds.  Ih, 

7.  Pregumplum  that  Parties  Entering  Into  are  Adults. — When  nothing  appears 
to  the  contrary,  it  will  be  presumed  that  persons  entering  into  an 
agreement  are  adults,  and  competent  to  contract.      Foltz  v.  Wert^  404 

8.  Lease, — Contract  to  Sell  at  Expiration  of  Term. — Specific  Performance. — 
Mutuality. — Equity, — A  comnlaint  by  H.  alleged  that  on  a  certain  date 
B.,  the  defendant,  leased  to  nim  certain  real  estate  for  the  term  of  five 
years,  with  the  agreement  in  the  lease  that  B,  would  sell  and  convey 
by  warranty  deed,  and  II.  should  have  the  right  to  buy  such  real 
estate  at  the  expiration  of  such  lease,  the  price  to  be  fixed  by  three 
appraisers,  one  to  be  chosen  by  each,  and  the  third  by  the  two  so 
chosen ;  that  under  such  contract  H.  took  possession  and  in  good 
faith  placed  valuable  improvements  on  the  property  which  could  not 
be  removed  without  total  loss ;  that  at  the  expiration  of  such  lease 
H.  notified  B.  of  his  election  to  buy  such  real  estate,  selected  his  ap- 

E raiser,  and  in  all  respects  was  ready  to  comply  with  the  contract  on 
is  part,  but  B.  wholly  refused  to  comply  with  the  same.    Prayer 
for  specific  performance,  etc. 
Held,  that  the  complaint  states  a  case  for  equitable  relief,  and  is  good  on 
demurrer.  Herrman  v.  Baocockj  4^1 

9.  New  Promise. — Revival  (jf  Debt  Discharged  by  Banh^ptcy. — The  promise, 
by  which  a  debt  discharged  by  bankruptcy  proceedings  is  revived, 
must  be  express,  clear,  distinct  and  unequivocal,  in  contradistinction 
to  a  promise  implied  from  an  acknowledgment  of  the  justness  or 
existence  of  the  debt.  Meeeh  v.  Lamon,  515 

10.  Same, — A  promise,  in  these  words:  "I  do  not  intend  you  shall  lose 
it,  I  will  make  it  all  right,"  is  not  a  sufficient  new  promise  to  revive 
a  debt  discharged  by  bankruptcy.  Hubbard  v.  Farrell,  87  Ind.  215, 
criticised.  lb, 

11.  Acceptance. — Performance. —  Consideration.  —  Mutuality,  —  Where  a  con- 
tract is  signed  by  one  only  of  the  contracting  parties,  but  is  ac- 
cepted by  the  other  party,  and  affirmative  acts  constituting  the  con- 
siaeration  thereof  are  performed  by  the  latter,  it  is  the  mutual  and 
binding  contract  of  both.  Oiieago,  ete.,  R.  W.  Co,  v.  Derkes^  520 

12.  Payment  of  Less  than  Whole  Debt, — Consideration. — W^here  one  who  is 
neither  the  debtor,  nor  under  any  legal  or  moral  obligation  to  pay 
the  debt  represented  by  a  judgment,  agrees  to  pay  a  sum  less  than 
the  whole,  in  consideration  of  the  promise  of  another  to  pay  the 
balance,  such  agreement  is  not  within  the  rule  that  a  debtor  can  not 
satisfy  an  uncontroverted  debt,  whjch  is  due,  by  the  payment  of  a 
sum  less  than  the  whole  amount;  nor  is  it  within  the  rule  that  a 

gromise,     the  consideration  of  which   is  that  another  will  do  what 
e  is  already  by  law  or  contract  bound  to  do,  is  without  considera- 
tion. Laboyteattx  v.  Swigartj  596 

13.  Same. —  Married  Woman, —  Hufhand!s  Debt. —  Estoppel. —  Subrogation. — 
Right  of  Action.— Rescission.— Election, — L.,  a  surety  on  a  judgment 
against  S.,  who  was  insolvent,  agreed  that  if  S.'s  wife  would  sell  her 
separate  real  estate,  at  a  stipulated  price,  to  M.,  the  owner  of  an 
encumbrance  thereon,  and  apply  the  excess  over  the  encumbrance  to 
the  payment  of  the  judgment,  he  would  pay  the  balance.    S.  and 
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wife,  in  putsuance  of  the  contract,  conveyed  the  real  estate  to  M.  and 
paid  over  to  L.  the  excess.  L.  failed  and  refused  to  pay  off  the  bal- 
ance of  the  judgment.    Suit  by  S.  and  wife  to  recover  such  balance. 

Hddj  that  the  consideration  upon  which  S.'s  wife  agreed  to  jsell  her  real 
estate  was,  that  the  purchase-money  should  discharge  the  encumbrance 
and  the  judgment. 

Heldf  also,  that  L.,  having  received  all  the  consideration  he  contracted  for, 
is  estopped  to  say  there  was  no  consideration  for  his  agreement. 

Heldj  also,  that  the  fact  that  the  balance  of  the  judgment  was  paid  by  a 
co-surety  will  not  release  L.  from  the  performance  of  his  contract, 
such  co-surety  being  subrogated  to  the  rights  of  the  judgment  creditor. 

Held  J  also,  that  L.  having  refused  to  perform  his  contract,  S.'s  wife  could 
elect  to  treat  the  contract  as  rescinded  to  the  extent  of  its  non-per- 
formance, and  the  bringing  of  suit  to  recover  such  balance  was  such 
an  election.  lb. 

CONTRIBUTORY  NEGLIGENCE, 

See  Neqliqence;  Railroad,  2,  4  to  6;  Telegraph  Company,  II  to  13. 

CONVEYANCR  . 

See  Contract,  8;  Deed;  Easement;  Judicial  Sale;  Mortgage,  3; 

Real  Estate  ;  Vendor  and  Purchaser. 

CORPORATION. 

See  City  ;  County  Commissioners,  3,  5,  6, 16 ;  Dedication  ;  Drainage, 
13;  Life  Insurance  ;  Mechanic's  Lien  ;  Promissory,Note,  7 ;  Rail- 
road; Telegraph  Company  ;  Town;  Trus^  and  Trustee,  3. 

COSTS. 
See  Office  and  Officer,  4 ;  Supreme  Court,  20. 

Counter-Clavm. — Breach  of  Warraidy. — Promissory  Note. — Comideration. — Ac- 
tion in  Circuit  Court. — Recovery  of  Less  than  f50. — In  an  action  in  the 
circuit  court  on  a  proniissorjr  note  for  $125,  the  defendant  pleaded 
in  defence  that  the  consideration  of  the  note  was  the  price  of  a  horse, 
and  that,  by  reason  of  a  breach  of  the  warranty  under  which  the 
sale  was  made,  he  was  damaged,  etc.  There  was  judgment  for  the 
plaintiff  for  less  than  $50. 

Heldj  that  the  defendant's  pleading  was  a  counter-claim  (section  350,  R. 
S.  1881),  and  that  under  section  591,  R.  S.  1881,  the  plaintiff  was 
entitled  to  recover  costs.  Mills  v.  iZoMsiiotim,  I5S 

COUNTER-CLAIM. 
See  Costs  ;  Pleading,  4 ;  Real  Estate,  6. 

COUNTY  AUDITOR. 
See  Mandate,  1 ;  School  Fund  ;  Taxes,  2,  3. 

COUNTY  CLERK. 
See  Office  and  Officer,  1  to  5. 

COUNTY  COMMISSIONERS. 

See  Gravel  Road  ;  Highway  ;  Injunction,  2 ;  Mandate,  1 ;  School 

Fund. 

1.  Animals  Running  at  Large. — Police  Regulaiion. — ConsiihUional  Law. — ^The 
act  of  May  31st,  1852,  authorizing  county  boards  to  determine  what 
animals  shall  be  allowed  to  run  at  large  and  pasture  on  the  public 
commons  and  uninclosed  lands,  is  not  an  infringement  of  section  21, 
art.  1,  of  the  Constitution,  in  regard  to  the  taking  of  the  property 
of  others  without  just  compensation  first  paid  or  tendered,  but  confers 
a  power  in  the  nature  of  a  police  regulation.  Welch  v.  Boweny  £5S 
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"2.  Same. — Power  to  Change  or  Repeal  Order  Continuing. — The  power  to 
pasi<  orders  or  regulations  in  respect  to  the  running  at  lai^  of  ani- 
mals, conferred  on  countj  boards  by  the  act  of  1852,  is  administra- 
tive in  character,  is  continuing,  and  is  not  exhausted  by  being  exer- 
cised once,  and  such  boards  may  chan^,  modify  or  repeal  an  order 
when  once  made,  as  often  as  the  public  interest  may  demand.         lb. 

3.  Same. — Municipal  Corporation. — Power  to  Oiange  or  Repeal  By-Laws. — 

Vested  Right. — The  power  to  pass  b^-laws,  ordinances,  or  regulations 
affecting  the  government  of  a  municipal  corporation  carries  with  it 
by  implication  the  power  to  modify  or  repeal  such  by-laws,  ordinances 
and  regulations,  unless  the  power  is  restricted  in  the  law  conferring 
the  right,  or  unless  sucji  change  or  repeal  would  affect  a  vested  right 
under  an  order  or  regulation  lawfully  adopted.  76. 

4.  Negligence. — Physician  for  Poor, — Where  it  does  not  appear  that  a 
board  of  commissioners  did  not  exercise  care  and  diligence  in  the  se- 
lection of  a  physician  for  the  poor^  there  can  be  no  negligence. 

Summers  v.  Board,  etc.y  262 

5.  Same. — Qovemmental  Duties. — Principal  and  Agent. — Respondeat  Superior. 
— Where  the  duties  delegated  to  officers  elected  by  public  corpora- 
tions are  political  or  governmental,  the  relation  oi  principal  and 
agent  does  not  exist,  and  the  maxim  of  respondeat  superior  does  not 
govern.  lb. 

6.  Same, — Police  Power. — Counties  are  instrumentalities  of  government, 
and  are  not  liable  for  injuries  caused  by  the  negligence  of  the  commis- 
sioners in  the  selection  of  an  unskilful  or  incompetent  physician  for 
the  care  of  the  poor.  lb. 

7.  Power  to  Change  Location  (/  County  Institutions. — The  board  of  county 
commissioners  has  power  to  chan^  the  location  of  county  institutions 
and  to  do  all  acts  necessary  to  efiect  the  change,  and  such  power  is  a 
continuing  one,  not  exhausted  by  a  single  exercise. 

Platter  v.  Boards  etc.,  S60 

S.  Same. — Order  cf  Viseoniinuante  B^ore  Selling  County  Poor  Asylum. — It  is 
not  necessary  for  the  board  to  pass  an  order  formally  discontinuing 
the  county  asylum  for  the  poor  prior  to  selling  such  asylum,  for  the 
purpose  of  locating  it  elsewhere.  lb. 

9.  Same, — Power  to  Sell  County  Pi^operty. — Such  board  may  sell  propertv 
when  in  its  judgment  it  is  no  longer  required  for  county  purposes.    lb. 

10.  Same, — Ministerial  Act — IHseretionary  Pouter. — Special  Session, — An  order 
for  the  sale  of  county  property  is  a  ministerial  act,  calling  into  exer- 
cise the  discretionary  powers  of  the  board,  and  such  order  may  be  made 
at  a  special  session  and  executed  when  the  board  is  not  in  session.    lb, 

11.  Same, — Delegating  to  Agent  Power  to  Sell. — The  mere  act  of  selling  may 
be  done  by  the  county  auditor  at  the  direction  of  the  board.  lb. 

12.  Same, — No  Appeal  from  Ministerial  Act, — Where  the  board  exercises  ju- 
dicial functions  in  adversary  proceedings,  involving  private  rights, 
there  is  a  right  of  appeal,  but  such  right  does  not  exist  where  such 
board  acts  in  a  purely  ministerial  or  administrative  capacity.        76. 

13.  Same. — Eocereise  of  Statutory  Power. — Where  the  statute  prescribes  the 
mode  of  exercising  a  power,  that  mode  must  be  adopted.  lb. 

14.  Same.  —Notice  of  Sale. — Terms. — Price  of  Property  Must  be  Fixed  by  Board. 
— Under  the  statute  providing  for  the  sale  of  county  property  by  the 
board  of  commissioners,  the  notice  of  sale  will  be  insufficient  as  to 
the  terms  upon  which  it  is  to  be  made,  if  it  does  not  name  the  mini- 
mum price  which  it  is  the  duty  of  the  board  to  fix  upon  such  prop- 
erty, lb. 

Vol.  103.— 39 
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15.  Kind  of  Security  Must  be  Specified.-^**  Aimroved  Seeuriiy.** — The  notice  of 
sale  must  also  specifically  state  the  kind  of  security  which  the  pur- 
chaser will  be  required  to  ^ive.  It  is  not  sufficient  to  designate  it  as  a 
note  with  "  approved  security."  76. 

16.  Same. — RatiJuxUion, — An  act  performed  bv  a  public  corporation  in  vi- 
olation ofHhe  terms  of  a  statute  can  not  oe  ratified.  lb. 

17.  Same, — Estappd  of  PuJbiie  Officers, — One  who  deals  with  public  officers 
with  limited  statutory  powers  is  bound  to  ascertain  the  scope  of  their 
authority,  and  he  can  not  found  an  estoppel  upon  acts  done  by  theiu 
in  excess  of  their  authority.  lb, 

18.  Same. — AcHon  by  Board  to  AnntU  Sale  Made  by  Previous  Board. — An  ac- 
tion may  be  maintained  by  a  board  of  commissioners  to  set  aside  an 
invalid  sale  of  county  property  made  by  a  previous  board.  Jb. 

19.  Term  of  Office. — The  term  of  office  of  a  county  commissioner  consists  of 
a  period  of  three  -years,  and,  regardless  of  the  time  when  the  officer 
commenced  service,  the  term  expires  with  the  expiration  of  such 
period;  State f  ex  re/.,  v.  Barlow,  66S 

20.  Same. — Expiration  of  Term. — Qualifying. — Owing  to  the  change  in  1865> 
from  annual  to  biennial  elections,  a  county  commissioner  wnose  term 
expired  in  August,  1869,  held  over  until  October,  1870.  From  1870  till 
1882  the  commissioners  successively  elected  held  three  years,  each  hold- 
ing one  year  in  his  successor's  term.  The  defendant  was  elected,  and 
after  qualif ving  took  the  office,  in  1882.  His  successor,  elected  in  1884, 
after  qualifying,  in  March,  1885,  demanded  admission  into  the  office^ 
but  was  refused.  On  quo  voarranto  proceedings  by  the  prosecuting  at- 
torney, against  defendant. 

Held,  that  defendant's  term  expired  in  August,  1884,  and  his  right  to  con- 
tinue in  the  office  ceased  when  his  successor  qualified.  lb. 

21.  Same.^8taiute  Construed.— The  act  of  March  7th,  1885,  Acts  1885,  p. 
69,  regulating  the  term  of  office  of  county  commissioners,  is  merely 
declaratory  of  what  the  law  has  been,  except  in  fixing  the  first  Mon- 
day in  December  as  the  commencement  of  the  term.  /6. 

COUNTY  SUPERINTENDENT. 
See  Office  and  Officer,  6  to  9. 

COUNTY  TREASURER. 
See  Taxes,  1,  2. 

COURTS. 
See  Supreme  Court. 

CRIMINAL  LAW. 

See  Abatement,  1 ;  Damages,  4 ;   Habeas  Corpus,  1 ;  Intoxicating 
Liquor  ;  Office  and  Officer,  2 ;  Recognizance. 

1.  IndictmenL  —Endcrmnent  by  Foreman  in  Wrong  Place. — Motion  to  Quash. 
— It  is  error  to  quash  an  indictment  merely  because  the  name  of  the 
foreman  is  endorsed  in  the  wrong  place,  viz.,  preceding  the  words  "A 
true  bill,"  instead  of  on  a  line  witli  the  word  "  foreman." 

State  v.  Bowman,  69 

2.  Motion  for  Discharge. — Bill  of  Exceptions. — Practice. — Supreme  Court. — 
A  motion  by  a  defendant  to  be  discharged  from  custody,  the  affidavit 
supporting  it,  and  the  ruling  of  the  court  thereon,  not  being  broujs^ht 
into  the  record  by  bill  of  exceptions  or  order  oi  court,  no  question 
in  relation  thereto  is  presented  for  the  decision  of  the  Supreme  Court. 

State  V.  Cooper,  75 

3.  iSbflie. —  When  Bill  of  Exceptions  not  Necessary. — It  is  only  where  ail  the 
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essential  facts,  necessary  to  show  the  ground  upon  which  a  ruling  of 
the  trial  court  was  made,  appear  upon  the  face  of  the  le^al  record, 
that  no  bill  of  exceptions  is  required  to  present  such  ruling  for  re- 
view on  appeal.  76. 

4.  Same, — Copying  Pttpen  into  ^Vavwrnp/. — The  mere  copying  of  papers 
into  the  transcript  by  the  clerk  does  not  make  tnem  part  of  the 
record.  Ih, 

6.  Winning  Money  upon  Game  or  Wage:r, —  Pod, — Indictment. — Under  sec- 
tion 2081,  B.  S.  1881,  an  indictment  charging,  in  substance,  that  the 
defendant  did  unlawfully  play  for  money,  to  wit,  ten  cents,  at  and 
upon  a  certain  game  of  pool,  played  by  him  with  two  named  per- 
sons upon  a  billiard  and  pool  table,  and  did  unlawfully  win  from 
one  01  such  persons,  naming  him,  the  sum  of  ten  cents,  etc.,  is 
sufficient.  Middaugh  v.  SkaU,  78 

6.  Same, — Insufficiency  of  Evidence  to  Sustain  Conviction, — Evidence  that  the 
defendant  and  two  other  persons  had  played  a  game  of  pool  in  the 
defendant's  saloon,  that  the  amount  played  for  was  ten  cents,  and 
that  one  of  such  persons  lost  the  game  and  paid  for  it,  but  not  show- 
ing to  whom,  is  not  sufficient  to  sustain  a  conviction.  /6. 

7.  Same, —  Winning  upon  Game  Inwliea  Wager. — Winning  at  or  upon  a 
game  implies  a  wager  of  some  kind.  lb. 

8.  Indictment, —  Signing  by  Prosecuting  Attorney, —  Printed  Signajtwre, — 
Where  the  name  of  the  prosecuting  attorney,  with  the  title  of  hb 
office  annexed,  is  printed  at  the  bottom  of  an  indictment  with  his  con- 
sent, express  or  implied,  instead  of  being  written,  it  is  a  sufficient 
signing  within  the  meaning  of  the  statute,  section  1669,  B.  S.  1881. 

Hamilton  v.  State,  96 

9.  Same, — I\-esumption  thai  Proseeutot^s  Name  is  Appended  to  IndUtmeirit  by 
AvihorUy. — When  the  name  of  the  prosecuting  attorney  is  found  ap- 
pended to  an  indictment,  the  presumption  is  that  it  was  so  append^ 
by  his  authority.  /6. 

10.  Same. — Quoerey  whether  the  failure  of  the  prosecuting  attorney  to  si  en 
an  indictment  would  constitute  such  a  aefect  as  would  tend  to  the 
prejudice  of  the  substantial  rights  of  the  defendant  upon  the  merits 
of  the  cause  ?   Section  1756,  B.  S.  1881.  lb. 

11.  Killing  Dogs, — Repeal  of  Statute, — Reviwr, — So  far  as  section  2646,  B.  S. 
1881  (enacted  in  1852),  allowed  the  killing  of  all  dogs  found  off  the 
premises  of  their  owners,  it  was  repealed  by  the  act  of  1881  (Acts 
1881,  p.  395),  and  it  was  not  revived  by  the  repeal  of  the  latter  act  by 
the  act  of  1883  (Acts  1883,  p.  148).  Dinwiddie  v.  State,  101 

12.  Same. — Act  of  188S, —  When  Dogs  May  Lawfully  be  Killed. — Under  sec- 
tion 5  of  the  act  of  1883  (Acts  1883,  p.  149),  a  dog  listed  for  taxation 
can  not  be  lawfully  killed  except  while  engaged  in  committing  damage 
to  the  property  of  others  than  its  owner,,  or  is  known  to  be  a  dog  that 
will  kul  or  maim  sheep.  lb. 

13.  Same, —  Value  of  Dog. — Evidence. — In  a  prosecution  under  such  statute, 
the  value  of  the  dog,  if  any,  is  not  material.  lb, 

14.  Exclusion  of  Evidence. — Error  Compensatory, — A  party  can  not  make 
available  for  the  reversal  of  a  judgment  the  exclusion  of  evidence^ 
where,  upon  his  objection,  like  evidence  was  excluded  when  offered 
by  the  other  party.  lb, 

1 5.  Embezzlement, — Indictment, — Lottery  TickeL — Basis  of  Proseculion, — An  in- 
dictment for  embezzlement,  charging  that  the  defendant  was  the 
agent  and  employee  of  a  certain  person  "  for  the  purpose  of  collect- 
ing money  on  a  certain  lottery  ticket,"  and  then  properly  charging 
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the  embezzlement  of  such  money,  bnt  not  more  particularly  deecribinflr 
the  lottery  ticket,  is  sufficient  on  motions  to  quash  and  in  arrest  ot 
judgment,  as  such  ticket  is  not  the  basis  of  the  prosecution. 

WoodvxLrd  v.  SUiUj  1B7 

16.  Same, — Embezding  Money  ColUeUd  on  Lottery  Ticket. — JDefenee, — In  such 
case,  it  is  no  defence  to  the  charge  of  embezzlement  that  the  money 
feloniously  converted  was  collected  on  a  lottery  ticket  issued  in  the 
transaction  of  an  unlawful  business.  76. 

17.  Same, — IndidmerU. — Certainty. — Under  section  1755,  R.  S.  1881,  the  in- 
dictment is  sufficient  if  the  offence  charged  is  stated  with  such  a  de- 
gree of  certainty  that  the  court  may  pronounce  judgment,  upon  a 
conviction,  according  to  the  right  of  the  case.  lb. 

18.  Murder. — Sufficiency  of  Indictment. — An  indictment  for  murder,  which 
charges  that  the  killing  was  done  by  the  defendant  with  a  club,  is  not 
bad  for  failing  to  charge  that  the  defendant  held  the  club  "  in  his 
hands."  Dennis  v.  Stau,  14^ 

19.  Same. — Formal  Charge  of  AeaauU  not  Necessary  in  Indictment  for  Murder. — 
An  indictment  for  murder  may  be  sufficient  without  charging  the  de- 
fendant  in  formal  terms  with  the  commission  of  an  assault  or  an 
assault  and  battery  on  the  body  of  the  deceased.  76. 

20.  Same. — Bill  of  Exceptions. — Omission  of  Caption. — Reporter's  Manuscript 
of  Evidence. —Where  a  bill  of  exceptions,  containing  the  official  re- 
porter's long-hand  manuscript  of  the  evidence,  has  no  caption  or 
preliminary  statement,  but  it  appears  from  the  statement  signed  by 
the  judge  and  from  a  memorandum  of  the  clerk  preceding  and  his 
certificate  following,  that  such  manuscript  was  properly  incorporated 
in  a  bill  of  exceptions,  such  evidence  is  a  part  of  the  record.  Jb. 

21.  Same. — SvpolemenUil  Motion  for  New  Trial  After    Final    Judgment. — 

When  Shoma  be  Entertained. — Discretion  of  Court. — It  is  within  the  dis- 
cretion of  the  trial  court  during  the  term  to  entertain  a  supplemental 
motion  for  a  new  trial  after  final  judgment;  and  in  any  case  of  fel- 
ony, involving  the  life  or  liberty  of  the  aefendant,  such  motion, 
when  founded  upon  matters  occurring  after  final  judgment,  bearing 
strongly  upon  the  guilt  or  innocence  of  the  defendant  and  supported 
by  affidavits  filed  therewith,  should  be  heard.  lb. 

22.  JSame, — Material  New  Evidence. —  What  Sufficient  for  New  Trial. — Confes- 
sions.— Where  a  conviction  for  murder  rests  on  the  evidence  of  one 
jointly  indicted  with  the  defendant,  a  subsequent  confession  by 
such  witness  which  destroys  his  previous  evidence,  and  differs  widely 
from  his  previous  confessions,  and  materially  affects  the  question  of 
guilt,  is  a  sufficient  cause  for  a  new  trial.  lb. 

23.  Perjury. — Indictment. — Language  of  Statute. —  Words  q^  Eqfuivakni  Mean* 
ing. — An  indictment  for  perjury  is  not  bad  for  omitting  the  word 
"falsely,"  as  used  in  the  statute  in  connection  with  the  swearing,  if 
words  conveying  the  same  meaning  are  used.        Stale  v.  Andersen^  170 

24.  Same. — Affidavit  for  Continuance. — Fads  Sworn  to  Must  be  Material. — An 
indictment  for  perjury,  under  section  2006,  R.  S.  1881,  predicated  upon 
an  affidavit  for  a  continuance  of  a  })ending  cause,  must  show  by  a  spe- 
cific averment  or  by  the  statement  of  the  facts,  that  the  swearing  was 
touching  matters  material  to  the  point  in  question.  76. 

25.  Same. — Description  of  Cause  in  Which  Affidavit  is  Filed. — Motion  to  Quash. 
— Where  the  indictment  does  not  allege  the  materiality  of  the  facts 
stated  in  the  affidavit,  and  does  not  describe  the  cause  in  which  such 
affidavit  was  made  with  sufficient  certainty  to  show  such  materiality, 
it  is  bad  on  motion  to  quash.  76. 

26.  Obtaining  Goods  by  False  Pretences. — Indictment. — In  an  indictment  for 
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obtaining  goods  by  false  pretences,  it  is  sufficient  to  charge  the  owner- 
ship of  the  goods  so  obtained  to  be  in  a  partnership  by  its  firm  name, 
unaer  section  1753,  B.  S.  1881,  and  that  the  false  pretences  were  made 
to  the  partnership  by  its  firm  name.  Stale  v.  WiUiami^  335 

27.  Same, — BdW  in  Faite  MepreaenUUions, — Where  the  indictment  in  such 
case  avers  that  said  firm  ^*  relying  on  said  false  representations,"  etc., 
it  sufficiently  appears  that  the  representations  were  believed  to  be 
true.  /&. 

28.  Same, — Goods  must  be  Obtained  by  Faiae  Pretences, — An  indictment  aver- 
ring that,  for  the  purpose  of  obtaining  **  credit,"  certain  false  repre- 
sentations were  made,  and  that  by  means  of  the  representations  tnus 
made,  the  defendant  did  then  and  there  obtain  from,  etc.,  "  on  credit," 
certain  goods,  etc.,  does  not  sufficiently  show  that  the  goods  were  de- 
livered in  pursuance  of  the  alleged  false  representations,  as  the  con- 
nection between  the  false  pretences  and  the  obtaining  of  the  goods  on 
credit  is  not  shown.  1 6. 

29.  Malicious  Trespass. — Beat  Estate, — Title. — Evidence. — Where,  in  a  prose- 
cution for  malicious  trespass  to  real  estate  in  tearing  down  and  remov- 
ing a  fence  thereon,  there  was  no  evidence  tending  to  prove  that  the 
real  estate  upon  which  the  fence  stood  belonged  to  the  person  named 
in  the  affidavit  as  owner,  a  conviction  can  not  be  sustained. 

Hughes  v.  State,  344 

30.  Same, — Claim  of  Title. — Intent. — Where  the  evidence  shows  that  the 
trespass  complained  of  consisted  in  the  removal,  by  the  employees  of 
a  railroad  company,  of  a  fence  from  real  estate  claimed  by  the  com- 
pany, to  protect  its  rights,  a  charge  for  malicious  trespass  can  not  be 
rightfully  prosecuted,  in  the  absence  of  any  malicious  intent.  Ib» 

31.  Same. — Private  Wrongs. — The  machinery  of  the  criminal  law  can  not 
be  properly  invoked  for  the  redress  of  merely  private  grievances..  lb, 

32.  Sending  Obscene  Letter,^** Pyoer  "  Includes  LeUer.^The  word  "  paper," 
as  used  in  section  1997,  B.  6, 1881,  prescribing  the  offence  of  sending 
lewd  and  obscene  matter  by  mail,  or  otherwise,  includes  letters. 

Thomas  v.  Stajte,  4i9 

33.  Same. — Affidavit  and  Information. — Setting  Out  Letter. — Omission  of  Part. — 
An  affidavit  and  iniormation  charging  the  sending  of  a  lewd  and 
obscene  letter  is  not  bad  because,  in  setting  out  the  letter,  a  few  words 
are  omitted,  if  the  omission  is  explained  by  alleging  that  the  words 
were  illegible.  lb, 

34.  Same. — Copying  Paper  in  Hoc  Verba, — QucsrSy  whether,  under  section 
1751,  B.  S.  1881,  it  is  necessary  in  a  prosecution  of  this  character  to 
set  out  the  obscene  paper  in  hcee  verba  f  lb, 

35.  Same. — Evidence. — Handwriting. — In  the  absence  of  direct  evidence  of 
the  sending  of  the  letter,  proof  that  it  and  the  address  upon  the  en- 
velope are  in  the  handwriting  of  the  accused  is  proper.  lb. 

36.  Same. — Knowledge  of  Handwriting  by  Correspondence. — Production  of  Lei- 
ters. — One,  by  correspondence  with  another,  may  become  so  well  ac- 
quainted with  the  latter's* handwriting  as  to  be  competent  to  tes- 
tify as  to  the  genuineness  of  a  writing  claimed  to  be  his;  and  to 
show  the  qualitication  of  such  witness  the  letters  received  by  him  in 
the  course  of  the  correspondence  may  be  produced  and  identified.  lb. 

37.  Same, — Corroborative  Evidence. — As  corroborative  of  such  witness  the 
genuineness  of  the  signature  to  a  letter  received  by  him  in  such  corre- 
spondence may  be  testified  to  by  anotlier.  lb, 

38.  Same. — Refreshing  Memory  of  Handwriting  by  Reference  to  Other  Papers. — 
A  witness  who  is  shown  to  be  acquainted  with  another's  handwriting 
may,  before  or  at  the  trial,  refer  to  papers  in  his  possession  which  he 
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knows  to  be  in  the  handwriting  of  the  other,  to  refresh  his  memory 
before  testifying.  1  h. 

39.  Same. — QuiJUy  Knowledge, — For  the  purpose  of  showing  guilty  knowl- 
edge on  the  part  of  the  accused,  another  letter  of  similar  character, 
shown  to  be  in  his  handwriting,  received  by  the  same  person  in  like 
manner,  is  competent  evidence.  lb, 

40.  Same, — Haitnlem  Variance, — Praetiee. — Immaterial  and  harmless  vari- 
ances between  the  original  letter  as  read  in  evidence,  and  the  copy 
set  out  in  the  atiidavit  and  information,  are  not,  in  a  case  of  this 
kind,  available  for  the  reversal  of  the  judgment.  lb, 

41.  Same. — Defendant  cw  Witness, — Qross-Examinaiion. — Where  the  defend- 
ant goes  upon  the  stand  as  a  witness  in  his  own  behalf,  and  denies 
the  offence  charged  against  him,  he  may  be  cross-examined  upon 
all  facts  relevant  and  material  to  that  issue.  lb. 

42.  Sam^, — Ejmeri  Witness, — Comparison  of  Handwriting, —  Testing  Accumey  of 
Erpeti. — To  test  the  accuracy  of  an  expert  witness,  who  gives  an  opinion 
as  to  handwriting  upon  a  comparison  of   a  genuine  with  the  dis- 

fmted  writing,  he  may  be  asked  on  cross-examination  whether  the 
atter  and  another  writing  not  admitted  to  be  genuine  are  in  the  same 
handwriting.  /6. 

43.  Punishment  of  One  Guilty  of  Murder  in  Fir$t  Degree  Must  be  Fixed  by  Jury. 
— Supreme  (hurt, — Appeal, — Pra^ice. — In  cases  of  murder  in  the  first 
degree,  if  the  court  fixes  the  punishment  without  the  intervention  of  a 
jury,  it  is  erroneous,  but  even  when  the  error  is  presented  on  ap- 
peal, the  Supreme  Court  can  only  reverse  the  judgment,  and  remand 
the  cause  with  instructions  to  submit  the  question  of  punishment  to 
the  discretion  of  a  jury.  Lowei'y  v.  Howard,  440 

44.  False  Pretences, — Evidence. — An  indictment  for  obtaining  a  loan  of 
money  by  false  pretences  charged  that  the  defendant  falsely  rep- 
resented that  he  was  the  owner  of  a  certain  amount  of  stocic  in  a 
manufacturing  company;  that  he  was  solvent  and  able  to  pay  all 
his  debts,  which  did  not  exceed  a  certain  sum ;  that  he  was  largely 
indebted  to  certain  named  persons  in  specified  amounts,  and  also 
'^owed  other  debts,  the  amount  of  which,  and  the  persons  to  whom 
they  were  due,  were  to  the  grand  jurors  unknown."  The  indictment 
did  not  negative  the  representations  of  solvency,  nor  charge  that  the 
defendant,  in  direct  terms,  represented  that  such  stock  was  unpledged. 

Hddi  that  it  was  not  error  to  exclude  evidence,  ofiered  by  the  State,  that 
the  stock  was  pledged  to  secure  an  indebtedness,  due  and  unpaid, 
exceeding  its  value. 

Heldy  also,  that  under  the  general  averment  of  an  indebtedness  not  specifi- 
cally set  out,  the  testimony  of  one  not  named  in  the  indictment, 
that  the  defendant  owed  him  a  certain  sum  at  the  time  the  repre- 
sentations were  made,  was  admissible.  Stale  v.  Long,  4^1 

46.  Same, — Previous  Statements  to  Third  Person, — Admission, — In  such  case 
evidence  that  not  long  prior  to  the  making  of  the  representations  com- 
plained of,  the  defendant  made  similar  representations  to  a  third 
person,  and  afterwards  admitted  their  falsity,  was  admissible,  as 
tending  to  prove  the  untruth  of  the  statements  charged.  lb. 

46.  Conviction  of  Simple  Mayhem  or  Assault  and  Battery,  Under  Indidment  for 
Malicious  Mayhem, — Under  an  indictment  for  malicious  mayhem, 
the  defendant  may,  if  the  evidence  warrant  it,  be  convicted  of  sim- 
ple mayhem,  or  of  an  assault  and  battery.  Sections  1834  and  1835, 
k  S.  1881.  Slate  v.  Fisher,  5S0 

47.  Felonious  Intent, — Evidence, — The  State  is  not  required  to  sustain  a 
charge  of  felonious  intent  by  direct  evidence.    It  is  suflicient  if  the 
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evidence  is  such  as  will  satisfy  the  triers,  beyond  a  reasonable  doobt, 
of  such  intent.  BntdgeU  y.  State,  550 

48.  SaxM. — SwacetM  CowtL — Weighi  qf  EmdtfnM, — The  Supreme  Ck>urt  will 
not  disturo  a  finding  on  the  weight  of  the  evidence.  Ih. 

49.  Scant. — Arreat  cf  Jvdgtn/enL — The  second  statutory  cause  for  arrest  of 
judgment  (section  1843,  R.  S.  1881)  presents  no  question  as  to  the 
failure  of  the  grand  jury  to  return  the  indictment  into  open  court.  lb, 

60.  Same. — Return  of  Indictment  into  Open  Court. — The  record  shows  that 
the  grand  fury  returned  into  open  court  seven  indictments,  each 
signed  by  the  prosecuting  attorney  and  properly  endorsed  by  the 
foreman,  and  numbered  1740,  1743,  etc.,  and  that  they  were  duly  ex- 
amined and  filed.  Indictment  No.  1743  is  set  out,  with  all  its  endorse- 
ments,  as  the  indictment  against  appellant. 

Heidy  that  a  return  is  sufficiently  shown.  lb. 

DAMAGES. 

See  Action;  Attachmjent,  1 ;  City,  1  to  9;  Common  Carrier;  Estop- 
pel, 1;  Evidence,  2,  6;  Negligence;  Office  and  Officer,  2; 
Parent  and  Child  ;  Railroad,  13  to  15 ;  Telegraph  Company,  16. 

1.  Statutory  Damage$  for  Death. — Action  by  Personal  RepreaenUUive. — Com- 
plainL — A  complaint  by  an  administrator  against  a  railroad  com- 
pany, to  recover  damages  for  the  death  of  his  intestate,  must,  to  show 
a  cause  of  action,  allege  that  the  latter  left  surviving  him  either  a 
widow  or  children,  or  next  of  kin. 

Stewart  v.  Terre  Haute f  etc*,  R.  R.  Co»,  44 

2.  Same, — Arrest  of  Judgment, — In  the  absence  from  the  complaint  of  such 
allegation,  the  judgment  will  be  arrested  on  motion.  lb, 

2.  Transfer  of  Claim. — Injuria  sine  Damno, — The  transfer  of  a  just  debt  to 
the  jurisdiction  of  another  State,  where,  by  appropriate  judicial  pro- 
ceedings, its  collection  was  enforced  with  greater  facility  and  more 
efiectually  than  could  have  been  done,  if  at  all,  in  this  State,  is  not 
an  injury  for  which  damages  may  be  recovereii. 

Uppinghoivse  v.  Mundel,  2S8 

4.  Same. — Statute  Construed. — The  statute  declaring  such  a  transfer  to  be  a 
misdemeanor,  R.  S.  1881,  section  2163,  was  enacted  to  promote  the 
public  welfare,  and  not  to  redress  merely  private  grievances.  lb, 

6.  AsaauU  and  Battery, — Measure  of  Damages. — Insti'uction, — In  an  action 
by  a  woman  for  damages  resulting  from  an  indecent  assault  and  bat- 
tery, it  is  not  error  to  instruct  the  jury,  that  while  exemplary  dam- 
ages can  not  be  given,  the  jury,  in  arriving  at  compensatory  dam- 
ages, are  not  necessarily  restricted  to  the  naked  pecuniary  loss,  but 
may  allow  such  damages  as  are  the  direct  result  of  the  act  com- 
plained of,  and  for  injury  to  reputation,  social  position,  physical  suf- 
ering,  mental  anguish,  sense  of  shame,  humiliation  and  loss  of  honor. 

Wdf  V.  TrinkU,  S55 

^.  Same. — In  such  case  a  new  trial  will  not  be  granted  for  excessive  dam- 
ages unless  they  are  so  clearly  excessive  as  to  indicate  that  the  jury 
acted  from  prejudice,  partiality  or  corruption,  or  were  misled  as  to 
the  measure  of  damages.  1  b. 

7.  Action  for  Personal  ^njuiy^  Does  not  Surtfive. — Malprojciice, — Cases  Limited' 
Under  section  282,  K.  ».  1881,  an  action  against  a  surgeon  for  mal- 
practice to  recover  for  an  injury  to  the  person,  in  whatever  form  it 
may  be  brought,  does  not,  on  the  death  of  the  defendant,  survive 
against  his  personal  representative.  Staley  v.  Jarneson,  46  Ind.  159, 
and  Bums  v.  Barenfield,  84  Ind.  43,  limited.  Boor  v.  Lowrey,  4^8 
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DECEDENTS'   ESTATES. 
See  Parent  and  Child,  2;  Practice,  17;  Taxes,  1. 

1.  Sale  cf  Real  EaUUe  by  Adndnixlraior, — AppeaL — The  proceeding  for  the 
sale  of  real  estate  by  an  administrator  is  regulated  exclusively  by 
the  act  for  the  settlement  of  decedents'  estates,  and  an  appeal  by  an 
aggrieved  party  must  be  taken  under  the  provisions  of  such  act 

Rmehart  v.  VaiL159 

2.  Same, — Filing  Appeal  Band  and  TranaeripL — T\me, — Diemissal, —  Prac' 
ti4^ — Under  sections  2454  and  2455,  R.  S.  1881,  and  the  amendment 
of  1885  (Acts  1885,  p.  194),  an  appeal  bond  must  be  filed,  except 
where  the  administrator  appeals,  within  ten  days  from  the  date  of 
the  decision,  and  the  transcript  must  be  filed  within  thirty  day» 
from  the  filing  of  the  bond,  unless,  for  good  cause  shown,  the  Su- 
preme Court  shall  direct  such  appeal  to  be  granted,  on  the  filing  of  a 
Dond,  within  one  year;  otherwise  the  appeal  will  be  dismissed.       lb, 

3.  Jurisdietion  to  Orant  Letters  of  Adminietratinn  Statutory. — The  jurisdic- 
tion of  a  court  to  grant  letters  of  administration  on  a  decedent's 
estate  is  derived  from  the  statute,  and  can  only  be  exercised  in  the 
cases  provided  for  thereby.  Oroxion  v.  Benner,  J.*S 

4.  Same, — Diaereticn  of  Court. —  Pmuer  to  Revoke  Letters  Wrongfully  Issued. — 
Whenever  a  court  has  issued  letters  of  administration  which  are  not 
authorized  by  the  express  provisions  of  the  statute,  such  court  may^ 
of  its  own  motion,  upon  the  application  of  any  person  interested,  or 
upon  the  suggestion  of  an  amicus  eurios,  revoke  or  set  aside  the  letters 
80  issued,  such  issue  being  coram  non  judice  and  void.  I K 

5.  Same, —  Administrator  de  bonis  Non, —  Statute  Oonstrued.'^^  Final  Settle- 
'  ment, — Sections  2240  and  2254,  K.  S.  1881,  only  authorize  the  courts  to 

issue  letters  of  administration  de  bonis  non  where  a  vacancy  occurs  in 
the  administration  of  an  estate  before  the  final  settlement  thereof ;  and 
so  long  as  the  final  settlement  of  an  estate  remains  in  full  force,  let- 
ters of  administration  de  bonis  non  can  not  be  issued.  Jb^ 

DECLARATIONS. 
See  Evidence,  3  to  5. 

DEDICATION. 

1.  Passive  AcquiesceneCj  with  Knowledge^  in  Use  of  Uninelosed  Lot  in  2Wn  for 
Street  Purposes, — Mere  passive  acquiescence,  with  knowledge,  by  the 
owner  of  an  uninelosed  and  unimproved  lot  in  a  town  or  city,  in  its 
use  by  the  public  for  street  or  hignway  purposes,  until  such  time  a» 
he  may  be  able  and  willing  to  improve  the  same,  does  not  constitute 
a  dedication.  Tueka-  v.  Conradj  34^ 

2.  Same. — Evidentiary  Facts,  —  Intended  Dedication.  —  Evidentiary  facts, 
tending  to  prove  an  intended  dedication,  or  from  which  it  might 
possibly  be  presumed,  are  not  themselves  such  an  intended  dedica- 
tion. /6. 

3.  Same, —  User. — General  Highway  Law. — It  seems  that  the  provisions  of 
section  5035,  R.  S.  1881,  in  relation  to  highways  by  user,  are  not  ap- 
plicable to  the  public  streets  of  a  town  or  city.  Ib» 

DEED. 

See  Real  Estate  ;  Vendor  and  Purchaser, 

Delivery. — Acceptance.. — Quieting  Title. — Conveyance  of  Parent  to  Infant  OiiYrf. — 
Presumption. — Where,  in  an  action  by  a  father  against  his  daughter  to  set 
aside  a  deed  and  quiet  title,  the  facts  undiisputed  are,  that  the  father, 
without  any  money  consideration,  and  without  the  knowledge  of  the 
grantee,  conveyed  to  his  daugliter,  a  child  six  and  one-half  years 
old,  living  with  her  father,  by  deed  in  fee  simple,  the  real  estate  in 


INDEX.  617 

controversy,  and  shortly  thereafter  caused  said  deed  to  be  recorded, 
it  will  be  presumed  that  the  deed  was  delivered  to,  and  accepted  by,  the 
grantee.  Vaughan  v.  Godman,  4^9 

DELIVERY. 

See  Deed. 

DEMAND. 
See  Statute  of  Limitations,  5,  6 ;  Taxes,  7. 

DEPOSITOR. 
See  Banks  and  Banking. 

DESCRIPTION. 
See  Judgment,  10 ;  Mortgage,  2. 

DEVISE. 
See  Trust  and  Trustee,  2  to  5. 

DILIGENCE. 
See  Telegraph  Company,  8. 

DISCRETION. 

See  City,  11;  County  Commissioners,  10;  Criminal  Law,  21;  Dece^ 

dents'  Estates,  4 ;  Instructions  to  Jury,  2. 

DOGS. 
See  Criminal  Law,  11  to  13. 

DOMESTIC  RELATIONS. 

See  Guardian  and  Ward;  Habeas  Corpus,  2;  Married  Woman  ;  Neg- 
ligence ;  Parent  and  Child. 

DRAINAQE. 

1.  Dismmal  of  Feiyivm. — /^dicc.— To  present  any  question  as  to  a  ruling 
upon  a  motion  to  dismiss  the  petition  in  a  drainage  proceeding,  such 
motion  must  be  made  part  of  the  record.         Wxllioirm  v.  ^Sifevenaan,  24S 

2.'  SaiM, — AmmdiMinJL  of  Petition  after  Filing  Beport. — Under  section  4276, 
R.  S.  1881,  the  circuit  court  had  authority  to  allow  an  amendment  of 
the  petition  after  the  filing  of  the  report  of  the  drainage  commission- 
ers, lb, 

3.  Same, — Practice. — Supreme  Covrt. — To  save  any  question  for  decision 
in  the  Supreme  Court  as  to  the  proposed  amendment,  the  objecting 
party  should  require  its  nature  to  be  shown  at  the  time  leave  to  amend 
IS  asked.  *  lb. 

4.  Same. —  Waiver, — Where  an  amended  petition  is  filed  without  objection^ 
an  assignment  of  error  in  the  Supreme  Court,  that  the  trial  court  erred 
in  permitting  it  to  be  filed,  presents  no  question.  lb. 

6.  Same. — Notice. — Affidavit. — Omission  of  Jurat. — Power  of  Court  to  Hear  Ev" 
idenoe  and  Order  Officer  to  Affix  Jurat. — Where  no  jurat  is  attached  to 
the  affidavit  as  to  the  posting  of  notices  in  a  drainage  proceeding,  the 
trial  court  may  subsequently  hear  evidence  that  such  affidavit  was  in 
fact  sworn  to  at  the  proper  time  before  the  clerk,  and  order  that  of- 
ficer to  affix  his  jurat  thereto  as  of  that  date.  lb. 

6.  Same, —  Weight  of  Evidence. — The  Supreme  Court  will  not  reverse  a  judgr- 
ment  upon  the  weight  of  the  evidence.  lb. 

7.  Pleading. — Complaint  to  Enforce  Ditch  Assesimient, — Notice. — A  complaint 
to  enforce  the  collection  of  a  ditch  assessment,  which  fails  to  allege 
that  defendant  had  notice  of  the  proceedings,  or  that  any  notice  what- 
ever was  given,  is  bad  on  demurrer;  and  the  filing  of  a  copy  of  the 
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proceed iiiffB  as  an  exhibit,  from  which  it  appears  that  dae  notice  was 
given,  will  not  make  the  complaint  good.         Jackson  v.  StaUy  etc^  S50 

6.  SaiM, — ExkHbiU, — Instruments  which  are  not  the  foundation  of  a  plead- 
ing should  not  be  made  exhibits,  and,  if  they  are,  they  can  not  be 
deemed  a  part  of  the  pleading.  Jb. 

9.  Notice  qfPelition. — Injundum, — PUading» — An  averment  in  a  complaint 
to  restrain  the  construction  of  a  ditch  and  the  collection  of  an  assess- 
ment, that  the  plaintiff  ^'  never  had  any  notice  whatever  of  the  pro- 
posed drainage,  or  of  any  proceedings  under  said  petition,  and  never 
nad  any  opportunity  afforded  it  to  appear  and  contest  the  same,"  is 
not  a  sufficient  averment  of  the  failure  to  give  the  statutory  notice  re- 
quired in  sudh  proceedings.  BaUimort,  elc,  K  B.  Co.  v.  Ncrth^  486 

10.  Same, — QmstitutumalUy  cf  Act  of  1881, — ^The  drainage  act  of  1881  is  a 
valid  and  constitutional  exercise  of  legislative  power.  76. 

11.  Same. — Appropriaiing  Land  Taken  for  One  Public  Use  to  Another. — Lands 
once  taken  for  a  public  use  can  not,  under  general  laws,  without  an 
express  act  of  the  Legislature  for  that  purpose,  be  appropriated  by 
proceedings  in  invUum  to  a  different  public  use.  lb. 

12.  Same. — Legislative  Intent. — A  legislative  intent  to  subject  lands  devoted 
to  a  public  use,  already  in  exercise,  to  one  which  may  thereafter  arise, 
will  not  be  implied  from  a  grant  of  power,  made  in  general  terms,  aj» 
in  the  drainage  laws  of  this  State,  without  special  reference  to  an  ex- 
isting necessity  for  the  subsequent  use,  where  it  appears  that  both  uses 
can  not  stand  together,  and  the  latter,  if  exercised,  will  greatly  en- 
danger the  exercise  of  the  former.  lb. 

13.  Same. — Railroad. — Bight  of  Way. — Power  to  Establish  Drain  Upon. — The 
circuit  court  has  no  power  to  establish  and  order  the  construction  of  a 
ditch  upon  the  right  of  way  of  a  railroad  company.  lb. 

14.  Notice. — Where  notice  of  an  intention  to  file  a  petition  for  drainage  is 
of  the  character  prescribed  by  the  statute,  it  is  sufficient. 

Carr  v.  State,  efc.,  S48 

15.  Same. — Need  not  be  Formally  Approved  by  Court. — Where  the  court  acts 
upon  the  notice,  no  formal  order  approving  it  is  necessary.  lb. 

16.  Same. — Sufficiency  of. — Ordinarily,  it  is  sufficient  to  serve  notice  on  the 
person  who  is  described  in  the  petition  and  is  named  on  the  tax  du- 
plicate as  the  owner.  lb. 

17.  Same. — Docketing. —  Waiver. — Practice. — A  failure  to  note  on  the  petition 
the  day  for  docketing  the  same  is  a  mere  irregularity,  and  if  not  ob- 
jected to  within  three  days  after  it  is  docketed,*  the  objection  is 
waived.  .  lb. 

EASEMENT. 

See  Beal  Estate,  4,  6. 

1.  Servitude  Imposed  by  Owner. — Severance.— Continuance  of  Use  by  Implioa- 
tion  of  Law. — Where  the  owner  of  an  estate  imposes  upon  one  part 
of  it  an  apparently  permanent  and  obvious  servitude  in  favor  of 
another,  and  at  the  time  of  severance  of  ownership  such  servitude  is 
in  use  and  is  reasonably  necessary  for  the  fair  enjoyment  of  the 
other,  then,  whether  the  severance  is  by  voluntary  alienation  or  by 
judicial  proceedingfs,  the  use  is  continued  by  operation  of  law.  AliUTf 
where  the  arrangement  is  merely  temporary  or  provisional. 

John  Hancock  M.  L.  Ins.  Co.  v.  PUierson,  5SS 

2.  Same. — Mortgage. — Foreclosure. — One  who  takes  a  mortgage  on  a  lot 
upon  which  there  is  a  house  and  appurtenances  resting  parti v  upon 
an  adjoining  strip  of  ground  owned  by  the  mortgagor,  and  wnich  is 
fenced  in  with  and  forms  a  part  of  the  same  enclosure,  but  is  not 
described  in  the  mortgage,  such  mortgagee,  on  acquiring  title  by 
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foreclosure  and  sale,  takes  by  implication  of  law  an  easement  to  the 
use  of  so  much  of  such  strip  of  ground  as  is  made  reasonably  neces^ 
sary  by  the  character  of  the  servitude.  lb. 

EJECTMENT. 
See  Beal  Estate,  Action  to  Bsx^over. 

ELECTION. 
See  County  Commissioners,  19  to  21 ;  Town,  1. 

EMBEZZLEMENT. 
See  Criminal  Law,  15,  16. 

EQUITY. 

See  Contract,  8;  Judgment,  13,  14;  Mortgage,  1;  Partition,  1,  2; 
Partnership,  2;  Practice,  9,  10;  Beal  Estate,  1;  Trust  and 
Trustee,  5 ;  Vendor  and  Purchaser,  2. 

ESTOPPEL. 

See  Contract,  13 ;  County  Commissioners,  17 ;  Highway,  9 ;  Married 
Woman,  7;  Promissory  Note,  2;  School  Fund,  4. 

1.  Adjoining  Building, — Damages, — Where  the  owner  of  a  building  ex- 
tends his  building  over  onto  an  adjoining  lot,  on  which  a  house  is 
already  standing,  such  owner  will  not  be  heard  to  complain  that  his 
neighbor's  house  is  too  close,  or  in  injurious  proximity  to  his  build- 
ing. Lotz  V.  8coU,  155 

2.  Where  both  the  parties  to  a  transaction  have  equal  knowledge,  or 
means  of  knowleage  of  all  the  facts,  there  can  be  no  valid  estoppel. 

PlaUei'  V.  Board,  etc.,  360 
EVIDENCE. 

See  Appeal  Bond;  Attorney  and  Client;  Criminal  Law,  6,  13, 14, 
22,  29,  30,  35  to  42,  44,  45,  47,  48;  Habeas  Corpus,  3j  Highway,  6, 
8*  Intoxicating  Liquor,  5,  7;  Judgment,  2,  10:  Negligence,  2; 
New  Trial,  5 ;  Practice,  5, 11, 13;  Promissory  Note,  6;  Supreme 
Court,  1  to  3,  10,  12  to  15,  17,  19. 

1.  Expert. — Hypothetical  Case. — Where  a  hypothetical  case,  covering  the 
leading  facts  testified  to,  and  practically  admitted,  is  stated  to  a  wit- 
ness shown  to  be  an  expert,  his  opinion,  based  on  such  hypothetical 
case,  is  proper  evidence.  Lotz  v.  ScoU^  155 

2.  Damages. — Adjoining  Oivnera. — In  an  action  for  damage  to  the  wall 
of  a  building,  caused  by  the  drippings  from  the  eaves  of  an  adjoin- 
ing house,  evidence  that  the  bad  condition  from  dampness,  if  such 
was  their  condition,  of  other  brick  walls  in  the  immediate  vicinity, 
against  which  there  were  no  drippings  from  the  eaves  of  adjoining 
houses,  is  admissible.  lb. 

3.  Declaraiiona  of  Partner. —  When  Admissible. — To  make  the  declarations 
of  one  partner  admissible  against  the  firm,  they  must  have  been 
made  in  the  course  of  the  partnership  business  and  with  respect  to  a 
transaction  pertaining  thereto.  Boor  v.  Lowreyy  4^8 

4.  Same. —  When  not  Admissible. — Res  QestcB, — The  admissions  and  declara- 
tions of  one  partner,  made  after  the  event  to  which  they  relate  has 
transpired,  are  not  admissible  against  the  other  unless  part  of  the 
res  geslcB.  lb. 

6.  Same. —  When  Opinion  of  Physician  as  to  Ti-eaiment  of  Oase  not  Binding  on 
Partner. — Opinions  expressed  by  one  physician,  in  the  absence  of  his 
partner,  after  the  employment  is  at  an  end,  as  to  the  propriety  of  the 
treatment  or  the  results  attained,  are  not  binding  on  the  latter.      lb. 

6.   Same. — Expert. — Hypothetical  Question. — Province  of  Jury. — In  an  action 
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'^  against  a  surgeon  for  malpractice,  a  hypothetical  question  which 
asks  a  witness  to  assume  that  statements  made  bj  the  defendant  as 
to  the  cause  of  certain  depressions  and  enlargements  about  a  dislo- 
cated  joint,  with  all  the  other  facts  supposed,  are  true,  and  upon  the 
whole  question  give  his  opinion  as  an  expert  whether  a  reduction  of 
the  joint  was  accomplished,  is  within  the  rule.  lb, 

EXECUTION. 
See  Mortgage,  3 ;  Replevin,  3,  4. 

EXECUTORS  AND  ADMINISTRATORS. 

See  Action,  3;  Damages,  1, 7 ;  Decedents'  Estateb  ;  Parent  and  Child, 

2 ;  Partition,  1 ;  Practice,  17 ;  Taxes,  1. 

EXEMPTION. 
See  Replevin,  3. 

EXHIBITS. 
See  Drainage,  8 ;  Pleading,  2,  5. 

EXPERT. 
See  Criminal  Law,  42 ;  Evidence,  1,  6. 

FALSE  IMPRISONMENT. 
See  Town,  2. 

FALSE  PRETENCES. 
See  Criminal  Law,  26  to  28,  44,  45. 

FENCE. 
See  Railroad,  7. 

FINES  AND  PENALTIES. 
See  Office  AND  Officer,  2 ;  Recognizance;  Telegraph  CoMPAinr. 

FIXTURES. 
See  Landlord  and  Tenant. 

FORBEARANCE  TO  SUE. 
See  Promissory  Note,  2. 

FORECLOSURE. 

See  Easement,  2 ;  Married  Woman,  6 ;  Mechanic's  Lien  ;  Mortgage  ; 
Real  Estate,  6 ;  Vendor  and  Purchaser,  2. 

FORFEITURE. 
See  Recognizance. 

FORMER  ADJUDICATION. 

See  City,  7 ;  Judgment,  2. 

Different  Oatuea  of  Action. — There  can  be  no  former  adjudication  where  the 
causes  of  action  are  different.  Boards  etc.,  v.  StaUf  ex  reL,  497 

FRAUD. 
See  Common  Carrier,  1 ;  Promissory  Note,  12, 13. 

GARNISHMENT. 
See  Attachment,  3. 

GRAVEL  ROAD. 

1.   De/ay  m  Acting  upon  Petition. — Mere  delay  of  the  board  of  commission- 
ers in  taking  action  upon  a  petition  for  the  establishment  of  a  free 
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gravel  road  does  not  render  proceedings  afterwards  had  thereunder 
void.  Hobbsv.  Board,  etc,  675 

2.  «Soiii«. —  Viewers  Must  Meet  at  Time  DesignaUd. —  Noike, — Juriadietion, — 
Where  the  viewers  appointed  under  a  petition  for  a  free  gravel  road 
do  not  meet  at  the  time  designated  in  the  order  appointing  them,  and 
in  the  notice  given  pursuant  thereto,  they  can  exercise  no  jurisdiction, 
and  their  acts  are  void.  76. 

3.  Same, — Taxes. — Injunction. — Injunction  will  lie  to  restrain  the  collec- 
tion of  taxes  where  the  proceedings  of  the  board  of  commissioners 
are  void.  lb. 

GUARDIAN  AND  WARD. 

Action  for  Waste  Must  be  Brought  by  Ward  and  not  by  Ouardian. — Under  sec- 
tion 287,  R.  S.  1881,  which  provides  that  ''A  person  seized  of  an  es- 
tate in  remainder  or  reversion  may  maintain  an  action  for  waste  or 
trespass,  for  injury  to  the  inheritance,  notwithstanding  an  intervening 
estate  for  life  or  years,"  a  guardian  can  not  maintain  such  action  for 
his  ward,  but  it  must  be  brought  by  the  ward  in  his  own  name,  by 
next  friend,  as  provided  by  sections  255  and  256,  R.  8. 1881. 

Wilson  V.  Galey,  257 
HABEAS  CORPUS. 

1.  Erroneous  Judgment. — Oriminal  Law. — A  judgment  of  conviction  by  the 
circuit  fiourt,  upon  a  plea  of  guilty,  of  murder  in  the  first  degree,  and 
the  fixinff  of  punishment^  without  the  intervention  of  a  jury,  are  er- 
roneous, out  not  void,  and  can  not  be  attacked  collaterally  on  habeas 
corpus.    Section  1119,  R.  S.  1881.  Lowery  v.  Howard^  440 

2.  (Justody  of  In/anL — Interest  of  Chiid  Paramount  Consideration, — In  a  habeas 
corpus  proceeding  by  a  father  to  obtain  the  custody  of  his  infant  child 
from  its  maternal  grandparents,  the  welfare  of  such  child  is  the  par- 
amount consideration,  and  the  order  of  the  court  must  be  made  ac- 
cordingly.  Jones  v.  DamaU,  569 

3.  Same. — Supreme  Court, —  Weight  of  Evidence. — Excepiion  to  Rule. — When 
a  habeas  corpus  case  is  before  the  Supreme  Court  on  the  evidence,  the 
sufficiency  of  such  evidence  to  sustain  the  finding  will  be  passed  upon. 

lb. 
HANDWRITING. 

See  Criminal  Law,  35  to  39,  42. 

HARMLESS  ERROR. 
See  Intoxicatinq  Liquor,  2 ;  Practice,  7, 11, 14 ;  Supreme  Court,  15, 18. 

HIGHWAY. 
See  Dedication,  3 ;  Gravel  Road. 

1.  Petition  to  Bmter  of  Record. — Notice. — Practice. — CouTity  Commissioners. — 
A  question  as  to  notice  of  the  pendency  of  a  petition  to  have  a  high- 
way described,  and  entered  of  record,  must  be  made  at  the  first  oppor- 
tunity before  the  board  of  commissioners.    Washington  Ice  Co.  v.  Xoy,  4^ 

2.  Same. — Ajopearanee. —  Waiver  of  Defect  in  Notice. — An  appearance  before 
the  boara  of  commissioners,  without  objecting  to  the  notice,  is  a 
waiver  of  any  defect  therein,  and  objection  can  not  afterwards  be 
made  on  appeal.  76. 

3.  Same. — Petition. — Jurisdictional  Fact. — The  highway  law  does  not  re- 
quire that  the  qualifications  of  the  petitioners  for  the  recording  of  a 
highway  shall  appear  upon  the  face  of  the  petition.  Whether  or  not 
it  is  signed  by  qualified  persons,  is  a  question  for  the  decision  of  the 
county  board  before  taking  further  action  upon  it.  lb. 

4.  Same. — Objection  to  Qitalificaiion  of  Petitioners. —  Wait^er. — Objeotions  to 
the  qualifications  of  the  petitioners  should  be  made  at  the  first  oppor- 
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tunity  before  the  county  board,  and  if  not  so  made  they  will  be 
deemed  as  waived.  lb, 

6.  Same, — Appearance  to  Defective  Petition, — Practice, — The  judgment  will 
not  be  reversed  because  the  petition  does  not  give  the  names  of  the 
persons  over  whose  land  the  highway  passes,  when  it  appears  that  ail 
such  persons,  without  objecting,  voluntarily  appeared  to  such  peti- 
tion. Ih. 

6.  Same. — Evidence, — The  petition  is  a  paper^in  the  case,  and  need  not  be 
introduced  in  evidence.  Ih, 

7.  Same, — Order  Entering  of  Record, — In  ordering  the  highway  entered  of 
record,  the  county  board  and  the  circuit  court,  on  appeal,  are  confined 
to  the  road  as  described  in  the  petition.  /6. 

8.  Same, — Immaterial  Variance. — An  immaterial  variance  between  the  pe- 
tition and  the  evidence,  as  to  the  beginning  of  the  highway,  will  not 
overthrow  the  proceeding.  lb, 

9.  Same. — Estoppel. — The  refusal  of  the  county  commissioners  to  order  a 
highway  opened  and  established  upon  the  line  of  an  existing  highway 
does  not  estop  the  board  or  others  from  having  the  existing  highway 
entered  of  record.  lb. 

10.  Same. —  User, — Public  Utility. — When  a  way  has  become  a  public  high- 
way by  user,  it  is  such  regardless  of  any  question  of  public  utility.    i6« 

HUSBAND  AND  WIFE. 
See  CoiTTBACT,  13 ;  Judicial  Sale  ;  Married  Woman. 

IMPOUNDING  ANIMALS. 

See  Animai^ 

INDICTMENT. 
SeeCBiHiNAL  Law;  Intoxicating  Liquor. 

INFANT. 

See  Contract,  7;  Deed;  Guardian  and  Ward;  Habeas  Oorptjb,  2; 

Parent  and  Child;  Pleading,  10, 11. 

INJUNCTION. 
See  City,  10,  11 ;  Drainage,  9;  Gravel  Boad,  3 ;  Railroad,  14, 15. 

1.  WUt  Lie  to  Prevent  Cbud  Being  Chd  Uwm  Title.— The  owner  of  real 
estate  may,  by  injunction,  prevent  a  cloud  being  cast  upon  his  title. 

Thomas  v.  oimmonsy  6S8 

2.  Taxes. — Injunction  will  lie  to  restrain  the  collection  of  taxes  where 
the  proceedings  of  the  board  of  commissioners  are  void. 

Hobbe  V.  Board,  etc,  5^5 

INSTRUCTIONS  TO  JURY. 

See  Bill  of  Exceptions  ;    Damages,  5 ;   Intoxicating  LiquoR,  2,  8 ; 
Life  Insurance,  2;  Supreme  Court,  13, 15. 

1.  When  Error  Oured, — An  erroneous  instruction  is  not  cured  by  the  sub- 
sequent giving  of  a  correct  one  unless  the  former  be  withdrawn:  but 
where  the  court  substitutes  and  reads  to  the  jury  another  series  of 
instructions  for  the  series  first  read,  in  which  substituted  series  the 
error  is  corrected,  this  fact  is  equivalent  to  a  withdrawal  of  the  first 
series.  McOrory  v.  AnderaoUy  IS 

2.  Discretion  cf  CourL — Practice. — At  the  close  of  the  evidence,  and  before 
argument,  the  granting  of  time  to  prepare  special  instructions  to  the 
jury  is  a  matter  in  the  sound  discretion  of  the  trial  court,  and  un- 
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less  the  record  affirmartively  shows  an  abuse  of  such  discretion,  the 
Supreme  Court  will  not  review  the  ruling  of  the  trial  court. 

PhiUips  V.  2%om€,  275 
INSURANCE. 

See  Life  Insurance. 

INTENT. 

.    See  Criminal  Law,  30,  47. 

INTOXICATING  LIQUOR. 

1.  SdLing  Without  License. — Quantity. — "Drink.^* — Where,  in  a  prosecution 
for  sellingintozicatingliquorwithout  a  license  in  a  less  quantity  than 
a  Quart,  the  evidence  shows  that  the  quantity  sold  was  a  ^' drink,'' 
ana  the  amount  paid  for  it  was  ten  cents,  the  jury  may  find  that  the 
quantity  sold  was  less  than  a  quart.  Jlamilton  y.  State,  96 

2.  Scone. — Instruetion. — Harmless  Error. — In  such  case,  an  instruction  that 
to  a  fine  the  juir  might  add  imprisonment  for  not  less  than  twenty 
days,  instead  of  Utirly  days,  as  provided  by  statute,  is  not  an  available 
error,  imprisonment  not  being  added  as  a  part  of  the  punishment,  i  6. 

3.  Selling  to  Intoxieated  Person. —  Indictment. —  Quantity. — Under  section 
2092,  R.  8.  1881,  an  indictment  charging  a  sale  of  intoxicating  liquor 
to  a  person  who  is  in  a  state  of  intoxication  is  not  bad  because  it 
fails  to  specify  the  quantity  of  liquor  so  sold.  Brow  t.  Slate,  13S 

4.  Samt. — Excuse  for  Sale  is  MaUer  of  Defence. — If  a  sufficient  excuse  ex- 
isted for  making  ^ch  sale,  it  is  a  matter  of  defence.  lb. 

6.  Same. — Knowledge  of  Intoxioation. — Evidence. — I^-esumption. — Draetiee. — 
In  such  case,  when  the  State  proves  the  «ale,  and  that  the  purchaser 
was  at  the  time  in  a  state  oi  intoxication,  the  case  is  prima  facie 
made  out,  without  showing  that  the  defendant  knew  the  purchaser  was 
intoxicated,  as  the  law  will  presume  that  he  did  know  it.  lb. 

6.  Same. — Notice. — Persons  entrusted  with  the  sale  of  intoxicating  liquor 
must  take  notice  of  the  condition  of  those  who  apply  for  it.  lb. 

7.  Same. — Evidence. — For  the  purpose  of  fixing  the  time  of  the  sale  and 
to  show  the  condition  of  the  prosecuting  witness,  it  is  not  error  to  allow 
him  to  testify  that  he  lost  his  money  on  the  occasion  of  the  sale.    lb. 

8.  Same. — Misconduct  of  Counsel  in  ArgumenL — Where,  in  a  prosecution 
for  selling  intoxicating  li(][uor  to  a  person  in  a  state  of  intoxication, 
the  prosecuting  attorney,  in  addressms;  the  jury,  states,  among  other 
remarks  of  doubtful  propriety,  that  '*  he  knew  personally  the  saloon- 
keeper  in  this  case,  and  that  he  was  guilty  of  this,  and  he  was  sure 
of  other  crimes,"  it  is  error  for  the  court,  upon  request,  to  fail  to  in- 
struct the  jury  to  disregard  such  improper  remarks.  lb. 

JEOPARDY. 
See  Office  and  Officer,  1. 

JUDGMENT. 

See  Contract,  13;  Criminal  Law,  21,  49;  Damages,  2;  Habeas  Cor- 
pus,!, 2;  Judicial  Sale;  Mandate,!;  Mortgage,  3;  Partition, 
! ;  Practkb,  !7 ;  Subrogation  ;  Vendor  and  Purchaser,  2. 

1.  Non-Resident. — Notice  by  Publication. — Defective  Affidavii, — Review. — Ap- 
peal — Where  a  judgment  has  been  rendered  upon  notice  by  publi- 
cation, founded  on  an  insufficient  affidavit,  the  remedy  of  a  party  to 
such  judgment  is  by  a  complaint  for  review  or  bv  appeal. 

Varrico  v.  Tarwaier,  86 

2,  Same. — Former  Adjudication. — Evidence. — In  a  subsequent  suit  covering 
the  same  subject-matter,  and  between  the  same  parties,  the  record  of 
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such  judgment  is  competent  evidence  for  the  purpose  of  sbowinff  a 
former  aajudication  of  the  matter  in  controversy.  26. 

S.  Collateral  AUack. — Appeal. — Beview. — A  judgment  which  is  erroneous, 
but  not  void,  is  good  as  against  a  collateral  attack.  The  remedy  is  by 
appeal  or  complaint  for  review.  State,  ex  rel.,  v.  Morris,  161 

4.  Review, — FoJIm  Representations. — Excuse  for  Non-Appearance  to  Action. — In 
an  action  to  review  a  judgment,  it  is  not  a  reasonable  excuse  for  not 
appearing  to  and  defending  the  original  action,  that  the  plaintiff 
therein  and  his  attorney  assured  the  defendants  therein,  the  present 
plaiiitiffs,  that  such  action  was  only  to  recover  the  possession  of  the 
lands  in  suit,  on  which  assurance  they  relied,  where  the  original 
complaint  averred  that  the  plaintiff  was  the  owner  in  fee  and  en- 
titled to  the  possession  of  such  lands ;  and  the  fact  that  the  plaintifl 
therein,  without  actual  notice  to  the  defendants,  filed  a  second  para- 
graph of  complaint,  charging  that  certain  deeds,  under  which  defend- 
ants claimed  title  to  said  lands,  were  void,  will  not  be  ground  for  re- 
view. Rosa  V.  PratheTf  191 

5.  Same. — Statute  of  LimUation. — The  statutory  method  provided  for  ob- 
taining the  review  of  a  judgment  is,  by  the  terms  of  its  creation,  a 
special  proceeding,  to  which  the  various  statutes  of  limitation  affect- 
ing other  actions  and  proceedings  have  no  application.  lb. 

^.  Same. — Non- Residents. — No  reservation  in  favor  of  non-residents  is 
contained  in  sections  615  and  616,  B.  S.  1881,  limiting  the  time  for 
review  of  a  judgment.  76. 

7.  Review. — Amended  Supersedes  Original  Complaint. — It  is  not  necessary, 
in  a  complaint  to  review  the  proceedings  and  judgment  in  an  action, 
to  set  out  the  original  where  an  amended  complaint  was  filed  therein. 

Funk  V.  DaviSy  281 

S.  Same. — Record, — Practice. — No  more  of  the  record  of  the  case  to  be 
reviewed  is  required  to  accompany  the  complaint  or  bill  for  review 
than  is  necessary  to  present  the  question  upon  which  error  is  predi- 
cated. Ih. 

9.  Same. — Demurrer. — A  complaint  properly  assigning  one  good  cause  for 
review  will  not  be  bad  because  others  are  not  well  assigned.  Ih. 

10.  Same, —  Will. — Mistake  in  Deseriftion  of  Land  Devised. — Evidenee. — An 
alleged  mistake  in  the  description  of  land  devised  can  not  be  corrected 
by  the  admission  of  extrinsic  evidence,  unless  the  langua^  of  the 
will  itself  furnishes  the  basis  of  the  correction ;  and  where,  in  viola- 
tion of  this  rule,  a  judgment  is  rendered  so  correcting  a  description 
in  a  will,  a  complaint  to  review  will  lie.  Ih. 

11.  Same. — Demurrer. — Where  a  complaint  to  review  a  judgment  does  not 
show  on  its  face  that  it  was  not  filed  within  a  year  from  its  rendi- 
tion, such  defect  can  not  be  reached  by  demurrer.  Ih. 

12.  Rights  of  Assignee. — The  assignee  of  a  judgment  takes  merely  the  rights 
held  by  his  assignor.  FoUm  v.  Weriy  4O4 

13.  Same. — Lien  of  Stibjeet  to  Prior  Eouities. — The  general  lien  of  a  judg- 
ment creditor  upon  the  lands  ol  his  debtor  is  subject  to  all  e<]uitie9 
existing  against  such  lands,  in  favor  of  third  persons,  at  the  time  of 
the  recovery  of  the  judgment.  Ih. 

14.  Same. —  WiU  be  Restricted  to  Actual  Interest  of  Judgment  Debtor. — CJourts 
of  chancery  will  restrict  the  lien  of  a  judgment  to  the  actual  inter- 
est of  the  judgment  debtor,  so  as  to  protect  the  rights  of  those  hav- 
ing prior  equities  in  the  property  or  its  proceeds.  Ih. 

15.  Complaint  to  Impeach  for  Want  of  Notice  of  Pendency  of  Action, — Collateral 
Attack. — Where  a  party,  by  complaint  in  another  suit,  seeks  to  im- 
peach the  judgment  of  a  court  of  superior  jurisdiction  upon  the 
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ground  that  he  had  no  legal  notice  of  the  pendency  of  the  suit  in 
which  such  judgment  was  rendered,  he  must  allege  what,  if  anything, 
is  shown  by  the  record  in  relation  to  notice  to  him. 

Baltimorey  etc.,  R.  R.  Co.  v.  Noi'th^  4^6 

JUDICIAL  SALE. 

See  MoBTOAOE,  1,  3. 

Inehoaie  InUrest  of  Wife,  —  Remainder.  —  Under  sections  2483  and  2508,  R. 
S.  1881,  when*a  judicial  sale  is  made  of  any  land  in  which  the  hus- 
band has  a  Heritable  interest,  the  inchoate  one-third  of  the  wife, 
where  the  judgment  does  not  bar  her  rights,  vests  and  becomes  abso- 
lute in  her.    A  remainder  in  fee  is  such  an  interest.    FoUz  y.  Wertf  40 A 

JURISDICTION. 
See  Decedents'  EflTATES,  3;  Gravel  Road,  2;  Highway,  3,5;  Pabt- 

KEBSHIP,  2.  ' 

1.  JuriadieHon  of  Mayor, — Within  the  city  limits,  a  mayor  has  the  juris- 
diction and  powers  of  a  justice  of  the  peace;  but,  as. a  general  rule, 
an  action  may  be  brought  before  him  upon  a  contract  made  or  for  a 
tort  committed  without  the  city,  if  the  defendant  lives  in  the  city. 

Wabaah,  ete.,  R,  W.  Co.  v.  Lash,  80 

12.  Same, — Appearance, —  Waiving  Objection  to  Jurisdiction, — By  entering  a 
full  appearance,  without  objecting  to  the  jurisdiction  of  the  court, 
such  oDJection  is  waived.  Ih. 

JURY. 

See  Cbimikal  Law,  43 ;  Evidence,  6 ;  Habeas  Cobpus,  1 ;  Instbuctions 
TO  Jury;  Partnership,  2;  Practice,  9, 10;  Set-Off. 

Act  of  April  16 f  188 ly  Ooncei-ning. — Construction  of, — The  act  of  April  15th, 
1881,  concerning  juries,  only  fully  repealed  previous  statutes  on  the 
same  subject,  when,  from  the  lapse  of  time,  or  other  kindred  causes, 
all  of  its  provisions  became  inconsistent  with  its  declared  object  and 
purposes;  and  a  jury  drawn  under  the  former  law  continued  in  ex- 
istence until  superseded  by  one  drawn  under  the  new  law,  unless  its 
term  of  service  had  previously  expired.  McOrory  v.  Anderson,  12 

JUSTICE  OF  THE  PEACE. 
See  Appeal  Bond  ;  Jurisdiction,  1. 

LANDLORD  AND  TENANT. 

1.  Right  of  Tenant  to  Remove  Buildings  Erected  by  Him, — A  tenant  who, 
for  the  better  enjoyment  of  the  premises,  erects  buildinss  thereon, 
ifiay  remove  them  at  any  time  before  his  tenancy  ceases,  if  the  removal 
can  be  accomplished  without  permanent  injury  to  the  freehold. 

Hedderich  v.  Smith,  £03 

2.  Same. — Failure  to  Remove  During  Tenancy, — Where  a  tenant,  while 
rightfully  in  possession,  neglects  to  remove  buildings  erected  by  him, 
he  is  presumed  to  have  abandoned  them,  unless  his  right  to  remove 
them  afterwards  is  reserved  by  agreement  with  the  landlord.  lb. 

3.  Same, — Accepting  New  Lease  Without  Reserving  Fixtures, —  Waiver, — Al- 
though a  tenant  continues  in  possession  after  the  expiration  of  his 
original  term,  yet,  if  he  holds  under  a  new  lease,  in  which  no  pro- 
vision for  the  removal  of  the  fixtures  is  made,  he  is  treated  as  hav- 
ing abandoned  his  right  thereto.  lb. 

LEASE. 
See  Contract,  2  to  6,  8 ;  Landlord  and  Tenant;  Trust  and  Trustee. 

Vol.  103.— 40 
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LEGISLATURE. 
See  Drain AGB,  10  to  12;  Office  and  Officer,  2. 

LICENSE. 
See  Intoxicating  Liquor,  1. 

LIEN. 

See  Juixjment;  Mechanic's  Lien;  Mortqaqe;  Partition,   1;  Reai^ 
Estate,  1  to  3 ;  Subrogation  ;  Vendor  and  Purchaser. 

LIFE  INSURANCE. 

1.  Mutual  Aid  Asaoeiaticn.  —  Action  on  Cerlificaie  of  Membenhip. —  Com- 
plaint.— Matter  of  Defence. — In  an  action  upon  a  certificate  of  mem- 
bership iBsued  by  a  mutual  insurance  company  holding  no  reserve 
fundy  entitling  the  beneficiary  to ''one  thousand  dollars,  or  so  much 
thereof  as  may  be  realized  from  one  assessment,''  it  is  not  necessary 
to  aver  in  the  complaint  the  number  of  the  members  of  the  associa- 
tion against  whom  assessments  might  be  made,  and  unless  it  be  shown 
in  defence  that  one  assesi^pent  would  not  produce  the  full  amount  of 
the  certificate,  the  plaintiff  is  entitled  to  recover  the  maximum  in- 
sured. Elkhartf  ete.f  Au^n  v.  Houghton^  28S 

2.  Same, — Inmrable  Interent,— Grandfather  and  Grandson.— Instruction, — An 
instruction,  that  "  a  grandson,  with  whom  a  grandfather  resides,  ha» 
an  insurable  interest  in  the  life  of  the  p;randf ather,  and  a  policy  of  in- 
surance laken  out  by  the  grandfather  in  favor  of  the  grandson,  in  the 
absence  of  fraud,  is  valid  and  binding  on  the  company  issuing  it/' 
considered  as  a  whole,  is  not  an  erroneous  statement  of  law.  lb. 

LIMITATION  OF  ACTIONS. 
See  Statute  of  Limitations. 

LOTTERY. 
See  Criminal  Law,  16. 

MALICIOUS  PROSECUTION. 

IVMUe  Cause. — Proceeding  at  Law. — To  constitute  a  proceeding  at  law  a 
malicious  prosecution,  it  must  not  only  be  prosecuted  maliciously, 
but  without  probable  cause.  Uppinghouse  v.  Mundely  CJS 

MALICIOUS  TRESPASS. 
See  Criminal  Law,  29,  30. 

MALPRACTICE. 
See  Action,  3 ;  Damages,  7 ;  Evidence,  3  to  6 ;  Partnership,  3. 

MANDATE. 
See  Office  and  Officer,  6,  9. 

1.  Eetum. — County  Auditor. — Allowance.— To  an  alternative  writ  of  man- 
date directed  to  a  county  auditor,  requiring  him  to  show  cause  why 
he  should  not  draw  a  warrant  on  the  county  treasury  for  the  amount 
of  an  allowance  made  by  the  circuit  court,  it  is  a  good  return  that 
the  order  of  such  court  directed  that  such  allowance  should  be  paid 
by  another  person  out  of  another  fund,  and  that  the  claim  had 
never  been  presented  to  and  allowed  by  the  board  of  county  commis* 
sioners.  State,  ex  ret.,  v.  Morris,  161 

2.  Same. — Retum  Need  nol  he  Verified. — Pleading. — Practice. — The  return  to 
a.  writ  of  mandate  nee<l  not  be  verified,  as,  under  section  1171,  R.  S. 
1881,  issues  of  law  and  fact  may  be  joined  and  trial  had  as  in  civil 
actions.  lb. 
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MARRIED  WOMAN. 
See  Contract,  13;  Judicial  Sale. 

1 .  Mortgage  upon  her  SepartUe  Real  Estate  to  Secure  Husband* s  Debt, — Omirud 
of  Suretyship, — Under  section  5119,  R.  S.  1881,  a  mortgage  executed  by 
a  married  woman  upon  her  separate  real  estate  to  secure  her  hus- 
band's debt,  is  void.  Brown  v.  Will^  71 

2.  "Legal  DisabilUies." — Coverture. — Married  women  are  not  persons  "  un- 
der legal  disabilities  "  within  the  meaning  of  the  statute,  section  615, 
R.  S.  1881 ;  nor  is  coverture  any  longer  a  legal  disability  in  this  State 
except  in  special  cases.  Rosa  v.  Jh-ather,  191 

3.  Mortgage  of  Separate  Land  to  Secure  Husband^ a  Debt, — Omtraet  of  Surety- 
ship. — Under  section  5119,  R.  S.  1881,  a  mortgage  executed  by  a  wife 
upon  her  separate  land  to  secure  her  husband's  debt,  is  a  contract  of 
suretyship,  and  void.  Oupp  y.  CampbeUy  SIS 

4.  Same, — Mortgage  to  fhy  Prior  Encumbrance. — Where  a  part  of  the 
money  secured  by  the  mortgage  is  applied  to  the  payment  of  a  valid 
prior  encumbrance  on  the  wife's  land,  to  that  extent  she  is  principal 
and  the  mortgage  binding.  Aliter^  if  the  prior  encumbrance  is  void, 
e.  g,,  where  the  land  was  acquired  by  the  wife  by  devise  and  was 
mortgaged  to  secure  her  husband's  debt  while  the  act  of  1879,  making 
void  an  encumbrance  of  land  so  acquired,  for  such  purpose,  was  in 
force.  76. 

5.  Same.  —  Inchoate  Interest. — Where  a  wife  joins  in  a  mortgage  of  her 
husband's  real  estate,  it  is  not,  as  to  her  inchoate  interest,  a  con- 
tract of  suretyship  within  the  meaning  of  section  5119,  R.  S.  1881.    lb, 

6.  Same.  —  Foreclosure, — Burden  of  Issue. — Where  it  is  sought  to  fore- 
close a  mortgage  or  enforce  a  contract  against  the  separate  property 
of  a  married  tiroman,  the  plaintiff  must  aver  and  prove  that  the 
mortgi^  or  other  contract  was  one  which  she  had  the  power  to  make. 
As  to  the  mortgage,  it  is  prima  facie  a  sufficient  answer  for  the  wife 
to  aver  her  coverture,  and  that  the  real  estate  is  her  separate 
property,  and  that  the  debt  is  her  husband's.  lb, 

7.  Same. — Estoppd. — A  married  woman  may  be  bound  by  an  estoppel  in 
pais,  but  in  the  absence  of  fraud,  misrepresentation  or  conceidment, 
she  is  not  estopped  by  the  mere  form  of  a  contract  which  she  had  no 
power  to  make.  76. 

8.  Same.-'  Duty  of  Mortgagee  to  Inquire  as  to  Consideraiion. — One  contracting 
an  encumbrance  on  the  property  of  a  married  woman  is  bound  to  in- 
quire concerning  the  consideration,  whether  it  is  for  her  benefit  or  for 
the  benefit  of  another,  and  unless  misled  by  her  conduct  or  misrep- 
resentations he  will  be  held  to  have  acquired  a  knowledge  of  the  facts 
which  prudent  inquiry  would  have  disclosed.  76. 

9.  Same. — Protection  of  Inchoate  Interest. — SembUf  that  the  protection  of  her 
inchoate  interest  m  her  husband's  land  is  such  a  benefit  as  will  up- 
hold a  mortgage  on  her  separate  estate  to  raise  money  for  that  pur- 
pose; but  it  must  appear  that  she  contracted  with  that  object  in  view, 
or  that  the  benefit  actually  resulted.  76. 

10.  Lialnlityfor  Toit. — A  married  woman,  for  a  tort  committed  by  the  vio- 
lation of  any  duty  imposed  upon  her  by  law  with  respect  to  her  sepa- 
rate property,  is  liable  to  the  same  extent  as  if  she  were  unmarried. 

Mayhew  v.  Bums,  SS8 

11.  OontrojcL — Coverture, — Where,  to  an  action  on  contract  against  a  mar- 
ried woman,  she  pleads  coverture,  the  plaintiff  must  reply  the  facts 
which  show  that  the  contract  declared  on  is  one  which  she  had  power 
to  execute.  Arnold  v.  Engleman^SlJ 

12.  SaiM.^Exeeuiory  ContracL— Statute  Construed.— Vndtr  section  5115,  R. 
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S.  1881,  a  married  woman  has  general  power  to  make  executory  con- 
tracts except  in  certain  specified  cases ;  and  the  provision  of  section 
5117,  that  she  may  make  contracts  concerning  her  separate  personal 
property,  is  not  a  limitation  upon  such  general  power.  lb. 

13.  Same. —  Wearing  AppareL — Promissory  Notes, — A  married  woman  may 
purchase  wearing  apparel  for  herself,  and  notes,  executed  by  her  for 
the  price  which  she  agreed  to  pay  therefor,  are  valid,  and  may  be  en- 
forced. /6. 

MASTER  AND  SERVANT. 

See  Railboad,  10  to  12. 

MAYHEM. 

See  Criminal  Law,  46. 

MAYOR 
See  Jurisdiction;  Practice,  4;  Railroad,  7. 

MEASURE  OF  DAMAGES. 
Common  Carrier,  2  to  4 ;  Damages. 

MECHANICS  LIEN. 

1.  Belioiaus  Society. —  Contract. — Foreclosure, —  Complaint. —  A  complaint 
against  the  trustees  of  a  religious  society  to  foreclose,  a  mechanic's 
lien  for  work  and  labor  done  and  materials  furnished,  which  charges 
that  the  services  performed  bv  the  plaintiff  were  rendered  under  the 
order  and  at  the  request  of  the  society  assembled  as  a  congregation, 
with  the  knowledge  and  implied  consent  of  the  defendants,  is  suffi- 
cient to  create  an  obligation  upon  the  society  as  an  organization, 
and,  therefore,  sufficient  against  its  trustees. 

GortemiUer  v.  Boeengam,  4^4 

2.  Same. — Knowledge  of  Contractor  that  Society  Relies  on  Voluntary  Conti'ilmr 
tions  to  Pay  for  improvement. — A  majority  of  the  members  of  a  relig- 
ious society,  including  its  trustees,  believing  that  the  necessary  funds 
could  be  raised  by  voluntary  contributions,  voted  to  have  improve- 
ments made  to  its  church  building,  and  appointed  a  committee  to 
make  a  contract  for  and  superintend  the  work;  G.,  with  knowledge 
that  voluntary  contributions  were  relied  on  to  pay  for  the  same,  un- 
dertook to  do  the  work  for  a  certain  sum,  relying  upon  obtaining  his 
pay  through  the  agency  of  the  society.  No  other  arrangement  was 
made  for  paying  G.  for  his  services. 

Hddi  that  G.,  naving  performed  the  work,  became  entitled  to  enforce  a 
lien  upon  the  building.  lb. 

MERGER 

See  MoRTOAOE,  3;  Vendor  and  Purchaser,  2. 

MISNOMER. 

See  Abatement. 

MISTAKE. 

See  Abatement;  Judgment,  10. 

MORTGAGE. 

See  Easement,  2 ;  Married  Woman,  1,  3  to  9;  Real  Estate,  1  to  3,  6; 

Subrogation  ;  Vendor  and  Purchaser. 

1.  Contract. — Equitable  Mortgage.  —  Foreclosure.  —  Payment  when  Time  not 
Fixed  by  ContracL — An  instrument  designated  "memoranda  of  con- 
tract," signed  by  S.  B.  and  wife  and  E.  B.,  provided  that  S.  B.  had  pre- 
viously obtained  $3,000  from  E.  B.,  with  which  he  purchased  certain 
described  land,  "the  use  and  control  of  which  we  do  hereby  turn  over 
to  the  said  "  E.  B.  "  until  sold,  and  when  sold  the  $3,000  above  named. 
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and  one-half  of  the  advance  over,  together  with  the  $3,000  that  may 
be  obtained  on  the  sale  of  said  land,  we  will  pay  to  "  KB.  It  was 
stipulated  that  S.  B.  should  put  $200  worth  of  improvements  on  the 
land,  and  that  £.  B.  should  pay  the  taxes  and  keep  the  farm  in  as  good 
repair  as  when  received ;  that  in  case  £.  B.  should  die  "  before  the  sale 
of  the  farm  and  the  cancelling  of  this  paper,'*  then  the  $3,000  should 
be  a  gift  to  S.  B.,  and  the  paper  should  be  void.  8.  B.  died  without 
making  the  improvements  or  selling  the  land.  Action  by  E.  B.  on  the 
contract,  with  a  prayer  that  the  land  be  ordered  sold  and  his  claim 
paid  out  of  the  proceeds. 

Held,  that  the  instrument  set  out  is  an  equitable  mortgase,  and  that  £.  B. 
is  entitled  to  have  the  land  sold  to  pay  the  debt  evidenced  by  it. 

Held,  also,  that  as  no  time  was  fixed  for  the  payment  of  the  money,  the 
law  made  it  the  obligation  of  S.  B.  to  pay  it  within  a  reasonabl€lime. 

Brown  v.  Brown,  2S 

2.  Description. — The  office  of  a  description  is  to  furnish  means  of  identi- 
fication, and  a  mortgage  which  does  this  is  in  that  respect  sufficient. 

Thomson  v.  Madison,  etc,,  Ass^n,  279 

3.  Merger, — Assignment  of  Decree. — Execution  Over  for  Balance  After  Sale. — 
Where  a  junior  mortgagee,  after  obtaining  a  decree  of  foreclosure  and 
a  personal  judgment  with  right  to  execution  over  for  any  balance  af- 
ter sale,  receives  a  sheriff's  deed  as  assignee  of  the  certificate  of  pale 
under  a  senior  mortgage,  and  then  conveys  the  land  by  warranty  deed 
to  a  third  person,  his  decree,  in  the  absence  of  any  intervening  equi- 
ties, merges  in  the  title  so  derived ;  and,  there  having  been  no  sale 
thereunder,  and  hence  no  ascertained  balance,  execution  could  not, 
under  section  634  of  the  code  of  1852,  be  had  against  other  property  of 
the  mortgagor,  either  in  favor  of  himself  or  one  who  took  it  by  as- 
signment after  the  merger  became  complete.       Ihmias  v.  Simmons,  5S8 

MUNICIPAL  CORPORATION. 
See  City;  County  Comhisstonebs;  Town;  Trust  and  TRusTEk,  3, 

MURDER. 
See  Criminal  Law,  18  to  22,  43 ;  Habeas  Corpus,  1. 

MUTUAL  AID  ASSOCIATION. 

See  Life  Insurance.  • 

NEGLIGENCE. 

See  City,  1  to  9;  Common  Carrier,  1 ;  County  Commissioners,  4  to  6; 
Damages,  1, 2,  7 ;  Evidence,  2,  6;  Railroad,  1  to  6, 10  to  12 ;  Real 
Estate,  1;  Telegraph  Company,  8,  U  to  13. 

1.  Excavation  Causing  Pitfall  upon  Adjoining  Lot. — Parent  and  Child. — One 
who  makes  an  excavation  upon  his  lot  in  such  a  manner  as  to  cause  a 
pitfall  upon  an  adjoining  lot  is  liable,  in  the  absence  of  contributory 
negligence,  to  one  who  resides  upon  the  latter,  for  the  death  of  his 
child  caused  by  falling  into  such  pit.  Mayhew  v.  Bums,  ^t8 

2.  Sam/c — Evidence, —  Care  of  Children. — Pecuniary  ConditUm  of  Father, — 
ContrilnUory  Negligence, — ^Where  one  is  suing  for  the  death  of  his  child 
alleged  to  have  been  caused  by  the  negligence  of  another,  evidence 
that  the  plaintiff  is  poor,  and  not  able  to  employ  any  one  other  than 
his  houscKeeper  to  take  care  of  his  children,  is  not  admissible  upon  the 
question  of  contributory  negligence.  Ih, 

3.  Same, — Knowledge  of  Danger. — Duly  to  Avert, — Where  one  knows  of  dan- 
ger which  threatens  injury  to  himself  or  those  to  whom  he  is  bound 
to  afford  protection,  and  he  can  by  reasonable  exertion  avert  it,  his 
negligent  failure  to  do  so  will  prevent  a  recovery.  Ih, 
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NEW  TRIAL. 

See  CoNTiKUANCE,  2;  Cbdcinal  Law,  21,  22;  Practicb,  8;  Supbemb 

Court. 

1.  Motion  foTy  After  Term.— A  motion  for  a  new  trial  made  after  the  term 
can  not  be  considered  where  it  appears  that  there  was  no  agreement  or 
order  of  court  extending  the  time  for  filing  the  motion,  and  that  the 
finding  was  not  made  on  the  last  day  of  the  term. 

City  qf  EvansvilU  v.  Mariin,  SOS 

2.  Ajjplication  for,  as  of  RigkL— Pending  Appeal. — The  fact  that  an  appeal 
has  been  taken,  and  is  pending  undisposed  of  in  the  Supreme  Court, 
will  hot,  in  an  action  for  the  recovery  of  real  estate,  prevent  the  ap- 
pealing party  from  taking  a  new  trial  as  a  matter  of  right,  as  pro- 
vided by  section  1064,  B.  S,  1881. 

Indiana,  etc.,  IL  W.  Co.  v.  MeBroom,  SJO 

8.  Some, — Supreme  OourL — Dismissal  of  AppeaL — Where  the  jud^ent  has 
been  vacated  by  the  granting  of  a  new  trial  as  a  matter  of  right,  upon 
certification  of  such  action  to  the  Supreme  Court,  the  appeal  will  be 
stricken  from  the  docket.  lb. 

4.  Same. — Statute  Granting  New  Trial  as  of  Right  Mandatory, — When  the 
application  for  a  new  trial  as  of  right  is  made  within  one  year  as 
provided  by  statute,  the  trial  court  has  no  discretion — it  must  vacate 
the  judgment  and  grant  such  new  trial.  lb. 

5.  Impeaching  aTid  OumvJative  Evidence. — As  a  general  rule,  a  new  trial  will 
not  be  granted  simply  to  let  in  newly  discovered  impeaching  evidence ; 
nor  will  the  discovery  of  merely  cumulative  evidence  b^  sufficient 
ground  for  a  new  trial.  Marshall  v.  Mothers,  4^ 

NON-RESIDENT. 
See  Judgment,  1,  2,  6. 

NOTICE. 

See  City,  1,  3 ;  County  Commissionebs,  14, 15 ;  Drainage,  6,  7, 9, 14  to 
16;  Gravel  Road,  2;  Highway,  1,2;  Intoxicating  Liquor,  6; 
Judgment,  1,  4,  6, 15;  Married  Woman,  8;  Mechanic's  Lien,  1; 
Negligence,  3;  Office  and  Officer,  7;  Promissory  Note,  2, 11, 
12,  14;  Vendor  and  Purchaser,  2. 

NUISANCE. 
See  City,  9 ;  Trespass. 

OBSCENE  LITERATURE. 
See  Criminal  Law,  32  to  42. 

OFFICE  AND  OFFICER 

See  Attachment, 5 ;  City,  11;  County  Commissioners;  School  Fund, 
2,  4 ;  Statute  op  Limitations,  1 ;  Taxes,  1  to  3 ;  Town. 

1.  County  CUrk, — Action  on  Bond  to  Recover  Illegal  Fees. — Constitutional  Lam. 
— Ticicc  in  Jeop^.rdy. — That  part  of  section  6031,  R.  S.  1881,  which 
provides  that  "Any  officer  who  shall  charge,  demand,  or  take"  any 
unauthorized  fee  for  tlie  performance  of  any  official  act,  shall,  in  addi* 
tion  to  being  deemed  guilty  of  a  misJemeanor,  **  be  liable  on  his  offi- 
cial bond  to  the  party  injured  for  five  times  the  illegal  fees  charged, 
demanded,  or  taken,"  is  not  unconstitutional,  as  being  within  the  pro- 
hibition of  that  part  of  the  Bill  of  Rights  which  declares  that  "  No 
person  shall  be  put  in  jeopardy  twice  for  the  same  offence." 

State,  ex  rel.^  v.  Stevens,  55 

2.  Same.  —  Criminal  and  Civil  Liability  for  Same  Act.  —  Exemplary  Dam- 
ages.— Legislative  Power. — The  legislature  has  the  power  to  prescribe 
fines  and  penalties  against  certain  acts,  and  at  the  same  time  fix  or 
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limit  the  civil  liability  for  the  same  acts,  but  not  to  authorize  the 
recovery  of  unrestricted  exemplary  damages.  lb, 

3.  Same. — lAabilUy  on  Bond  for  Failure  to  DMiar^  Duty  Bequired  bySubae- 
auent  Law. — Under  section  5528,  B.  8.  1881,  a  permanent,  continuing 
liability  is  created  against  an  officer  and  his  sureties  for  the  failure 
to  discharge  any  duty  imposed  by  existing  law,  and  for  the  failure  to 
discharge  any  duty  required  under  laws  subsequently  enacted.       lb. 

A.  Same, — Motion  to  Be-  Tax  Costs. — Collateral  Attack. — The  failure  of  a  party 
to  move  to  re-tax  costs  can  not  relieve  an  officer  from  his  statutory 
liability  if  he  has  in  fact  charged  illegal  fees ;  nor  is  an  action  on  his 
bond  for  such  fees  a  collateral  attack  on  the  judgment  for  costs,  of 
which  such  officer  can  take  advantage.  J6. 

•5.  Same. — Statute  of  LimitaHone. — Under  the  second  clause  of  section  293, 
R.  S.  1881,  an  action  on  the  bond  of  a  county  clerk  to  recover  fees 
charged  ille^lly  may  be  brought  within  five  years  from  the  time  the 
cause  of  action  accrued.  lb. 

€.  Mandate  to  Compel  Predecessor  to  Swrender  Records. — EligibilUy. — Plead- 
ing,— Mandamus  is  the  proper  remedy  to  compel  a  retiring  officer  to 
turn  over  to  his  successor  the  records  and  furniture  pertaining  to 
the  office,  and  it  is  not  necessary  to  allege  in  the  application  that 
such  successor  is  eligible  to  the  office,  as  is  the  case  in  quo  vxtrranto 
to  try  title.  McGee  v.  State^  ex  rel^  444 

7.  Same. — Resignation. — Accf^ptance.—  Title  to  Office.-  -Where,  without  notice 
of  the  withdrawal  of  a  resignation  previously  made,  the  time  arrives 
for  it  to  take  effect,  and  a  successor  to  the  incumbent  is  duly  ap- 
pointed, no  formal  acceptance  of  such  resignation  is  necessary  to  de- 
prive such  incumbent  of  title  to  the  office.  lb. 

-8.  Same. — Beqularity  of  Appointment. — Refusal  to  Swrender  Records. — One 
can  not  contest  the  regularity  of  the  appointment  of  a  successor,  who 
has  become  invested  with  an  apparent  title,  by  refusing  to  surren- 
der the  records  of  the  office.  lb. 

9.  Same. — County  Superintendent. — Appointment  q^.  — Without  regard  to 
whether  the  votes  of  a  majority  of  all  the  school  trustees  are  neces- 
sary to  the  valid  appointment  of  a  county  superintendent  of  schools, 
where  such  trustees  recognize  the  appointment  as  valid,  and  the  ap- 
pointee qualifies  and  enters  upon  the  duties  of  the  office  with  the 
acquiescence  of  all  others,  the  latter  may  compel  his  predecessor  bv 
mandamus  to  deliver  to  him  the  records  of  the  office.  lb. 

OPINION. 
See  Evidence,  1,  5, 6. 

PARENT  AND  CHILD. 
See  Deed  ;  Habeas  Corpus,  2 ;  Neolioence. 

1.  When  Father  May  Maintain  Action  in  His  Own  Right  for  Death  cfChild.-^ 
Cases  Modified  and  Approved, — Under  section  266,  K.  S.  1881,  a  father, 
during  the  continuance  of  the  relation  of  parent  and  child,  may  main- 
tain an  action  in  his  own  right  for  damages  caused  by  the  death  of  his 
child.  Qann  v.  Wormany  69  Ind.  458,  modified,  and  Pennsylvania  Co.  v. 
Lilly,  73  Ind.  252,  approved.  Mayhew  v.  Bums,  3£8 

2.  Same.— When  Action  Must  be  Brought  by  Personal  Representative, — Where 
the  relation  of  parent  and  child  does  not  exist,  the  action,  under  sec- 
tion 284,  R.  8.  1881,  must  be  brought  by  the  personal  representative, 
regardless  of  the  age  of  the  person  whose  deatli  has  been  caused,     lb, 

PARTIES. 
See  Partition,  2 ;  Pleading,  8 ;  Promissory  Note,  10. 
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PARTITION. 

1 .  WUL  —  Advaneoments.  —  Contract,  —  Lien,  —  TruBt,  —  StatttU  of  Frauds, — 
Review  of  Judgment. — A  testator  devised  a]l  of  his  real  and  personal 
property  to  his  wife  for  life,  and  at  her  death  what  remained  was  ta 
be  diviaed  equally  between  his  children.  While  acting  as  executrix  of 
the  will,  the  widow,  in  consideration  of  an  oral  agreement  between 
herself  and  such  children,  that  the  amount  received  by  each  should 
be  charged  against  his  share  in  the  final  partition  of  the  real  estate,, 
surrendered  the  personal  estate  to  the  children,  each  receiving  a  por- 
tion differing  in  amount  from  that  received  by  the  others.  This 
distribution  was  reported  to  and  approved  by  the  court  After  the 
death  of  the  widow  there  was  partition  accordingly.  On  a  com- 
plaint by  the  assignee  of  a  judgment  against  one  of  the  sons,  for  a 
review  of  the  judgment  in  the  partition  proceeding, 

Held,  that  it  was  competent  for  the  mother  and  children  to  agree  to  the 
distribution  so  made. 

Heldy  also,  that,  under  the  agreement,  the  sum  received  by  each  child  will 
be  regarded  in  equity  as  an  advancement. 

Heldy  also,  that  the  agreement  was  not  the  creation  of  a  lien  upon  or  the 
declaration  of  a  trust  in  the  real  estate. 

Heldf  also,  that  the  rights  of  the  others  in  the  common  estate  could  not  be 
impaired  by  liens  acquired  on  the  interest  of  one  without  their  con- 
sent, nor  could  they  be  deprived  of  any  right  incident  to  partition. 

Heldf  also,  that  the  agreement  having  been  so  far  executed  as  that  tiie 
personal  property  was  distributed  under  it,  it  is  too  late  for  the 
plaintiff  to  interpose  the  statute  of  frauds,  even  if  the  agreement  were 
within  its  terms.  FoUz  v.  Werly  404 

2.  Sale  by  Commissioner. — Rights  of  Surety. — I^rtiea. — Re-Sale. — One  who  is. 
surety  for  the  payment  of  purchase-money,  upon  a  sale  of  real  estate 
by  a  commissioner  in  partition,  becomes  a  party  to  the  proceeding,, 
as  also  does  the  purchaser,  and,  upon  the  failure  of  the  latter  to 
pay,  the  surety  may  petition  for,  and  the  court  in  the  exercise  of 
its  chancery  powers  may  grant,  a  re-sale  of  the  property. 

Rout  V,  King,  65S 
PARTNERSHIP. 

See  Crimikal  Law,  26,  27 ;  Evidence,  3  to  6. 

1.  Agreement  to  Pay  for  Services  of  Partner, — Pleading. — A  partner  can  not 
recover  for  services  rendered  a  firm  of  which  he  is  a  member,  unless 
there  is  an  agreement  that  he  shall  recover  therefor;  and  a  pleading^ 
alleging  that  the  services  were  rendered  at  the  special  instance  and  re- 
quest 01  the  members  of  the  firm,  is  bad  on  demurrer. 

McBinde  V.  Stradleyy  465 

2.  Same. — Equity. — AccomUing. — Under  the  code  of  1881,  a  suit  between 
partners  for  an  accounting  is  one  of  equitable  jurisdiction,and  not 
triable  as  of  right  by  a  jury.  lb. 

3.  Abaiement  of  Artian  Against  One  Partner, — Qucere,  whether,  upon  the 
death  of  one  of  two  partners  sued  jointly  for  malpractice  and  the 
conseqiient  abatement  of  the  action  as  to  him,  the  action  also  abates 
as  to  the  other?  In  any  event,  however,  a  plea  is  necessary. 

Boor  V.  Lowreyt  -^65" 

PAYMENT. 
See  Contract,  12;  Mortgage,  1. 

PERJURY. 
See  Criminal  Law,  23  to  25. 

PERPETUITIES. 
See  Trust  and  Trustee,  2. 
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PERSONAL  PROPERTY. 

See  Replevin  ;  Taxes,  4,  6.         / 

.     PLEADING. 

See  Abatement;  Attachment;  City,  1,  2,  8;  Common  Carbi£r,5: 
Contract,  1;  Costs;  Criminal  Law;  Damages,  1,  2;  Drainage; 
Highway,  3,  5,  6;  Judgment,  7  to  9,  11,  15;  Life  Insurance,  1 ; 
Mandate;  Married  Woman,  6, 11;  Mechanic's  Lien,  1 ;  Office 
AND  Officer,  6;  Partnership,  1,3;  Practice;  Promissory  Note, 
1,  4,  8  to  10, 14 ;  Railroad,  1, 6. 7, 9, 13, 14 ;  Real  Estate,  6 ;  Real 
Estate,  Action  to  Recover;  Replevin,  1,  4;  Special  Finding,  1 ; 
Supreme  Court,  6  to  9 ;  Taxes,  1 ;  Telegraph  Company,  2,  4  to  6. 

1.  Specific  SlalementB  Control  General  ^cerme/ite.— Specific  statements  of 
facts  in  a  pleading  control  general  averments  therein. 

Ivens  V.  Oincimiaiif  etc.,  R.  W.  Co.,  S7 

2.  Eihihil. — fVaciicc— An  exhibit,  attached  to  an  answer,  which  is  not 
the  foundation  of  the  defence,  does  not  become  part  of  it,  and  can  not 
be  looked  to  in  determining  its  sufficiency. 

Westei-n  Union  Tel.  Co,  v.  Fen-is,  91 

3.  Demurrer. — Where  the  facts  pleaded  entitle  a  plaintiff  to  some  re- 
lief, the  complaint  will  repel  a  demurrer.  Woi/cc  v.  Fleming,  105 

4.  Counter-Qaim. — When  the  facts  averred  in  an  answer  present  a  counter- 
claim, the  fact  that  it  is  not  formally  pleaded  as  sucii  is  not  material. 

Mills  V.  Moser^urn,  152 

5.  Exhibit. — Practice. — Where  an  instrument  is  set  forth  in  a  complaint, 
or  made  an  exhibit  thereto,  it  is  sufficient  to  refer  to  it  in  the  answer 
without  again  making  it  an  exhibit.  Grubbs  v.  Morris,  166 

6.  Bad  Reply  Sufficient  for  Bad  Answer. — A  bad  reply  is  sufficient  for  a  bad 
answer.    -  Cupp  v.  Campbell,  218 

7.  Demurrer  for  Fifth  Came  Coils  in  Question  Sufficiency  of  Facts  and  Right  of 
Action  in  Plaintiff. — A  demurrer  to  a  complaint  for  the  fifth  statutory 
cause  (section  339,  R.  S.  1881,)  calls  in  question  not  only  the  suffi- 
ciency of  facts  stated  to  constitute  a  cause  of  action,  but  also  a  cause 
or  right  of  action  which  the  plaintiff  in  his  own  name  may  sue  upon 
and  enforce.  Wilson  v.  Galey,  257 

8.  Defect  of  Parties  to  Answer. —  Waiver. — Practice. — A  defect  of  parties  to 
an  answer  which  presents  a  set-off  or  other  claim  which  might  consti- 
tute an  independent  cause  of  action,  must  be  taken  by  demurrer  when 
apparent,  or  by  plea  when  not  apparent,  or  it  will  be  deemed  waived. 

Talmage  v.  Bierhause,  270 

9.  Uncertainty. — Pra^etice, — The  remedy  for  uncertainty  in  a  pleading  is 
by  motion,  and  not  by  demurrer.       Thomson  v.  Madison,  etc.,  Ass^n,  279 

10.  Minors, — The  fact  that  a  complaint  fails  to  aver  that  some  of  the  plain- 
tiffs are  minors,  suing  by  their  next  friend,  will  not  make  it  bad  on  de- 
murrer. Funk  V.  Davis,  281 

11.  Same. — Caption  of  Complaint — Averment  as  to  Infancy. — Naming  plain- 
tiffs in  the  caption  of  a  complaint  as  minors  suing  by  next  friend  is 
not  a  sufficient  averment  of  minority.  lb, 

12.  Construction  of, — Pleadings  are  to  be  judged  by  their  general  scope  and 
tenor,  and  not  by  detached  and  isolated  statements  thrown  into  them. 

City  of  North  Vernon  v.  Voegler,  314 

13.  Amendment,— Supreme  Court. — Practice, — The  decision  of  the  trial  court 
granting  or  refusing  leave  to  amend  a  pleading,  where  cause  is  shown, 
is  not  conclusive,  and  may  be  reviewed  in  the  Supreme  Court. 

Chicago,  etc.,  R,  W,  Co,  v,  Jones,  3S6 
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14.  Evidence^ --The  sufficiency  of  a  complaint  must  be  determined  by  the 
facts  pleaded,  and  the  court  can  not  look  to  the  evidence  to  ascertain 
whether  any  injury  resulted  from  a  rulingQU  demurrer. 

Fienngylvania  Co,  ▼.  Poor,  55S 

POLICE  REGULATION. 
See  CouKTY  Commissionebs,  1  to  3,  6. 

PRACTICE. 

See  Abatement  ;  Appeal  Bond;  Attachment;  Attorney  and  Client; 
Bill  of  Exceptions;  ,City,  1,  8;  Continuance;  Costs;  C&iminal 
Law  ;  Damages,  2, 6 ;  'Decedents'  Estates  :  Drainage  ;  Evidence, 
1,6;  Gravel  Road;  Guardian  and  Ward;  Habeas  Corpus; 
Highway;  Injunction;  Instructions  to  Jury;  Intoxicating 
Liquor;  Judgment;  Jurisdiction;  Mandate,  2;  New  Trial; 
Office  and  Officer,  4,  6;  Pleading  ;  Promissory  Note,  8, 10, 12; 
Railroad,  6, 13  to  15;  Replevin,  1 ;  Set-Off;  Special  Finding; 
Supreme  Court;  Taxes,  1 ;  Telegraph  Company,  4,  6, 13. 

1.  Motion  to  Strike  Out. — Bill  of  Exceptions — A  motion  to  strike  out  a  plead- 
ing must  be  made  part  of  the  record  by  bill  of  exceptions  or  oraer.of 
court.  Lang  y.  Clapp<,  17 

2.  Arrest  of  Judgment — A  motion  in  arrest  of  judgment,  because  of  a  fa- 
tally defective  complaint,  may  be  properly  sustained,  notwithstand- 
ing the  fact  that  a  demurrer  to  sucii  complaint  had  been  previously 
overruled.  Stewart  v.  Terre  HauJte^  etc.,  R.  R,  Cb.,  44 

3.  Motion  to  Dianias  Appeal  from  Oounly  Ommimoniern, — BiUqfExeeptums, — 
A  motion  in  the  circuit  court  to  dismiss  an  appeal  from  the  board  of 
county  commissioners  must  be  made  part  of  the  record  by  bill  of  ex- 
ceptions or  order  of  court  Washington  lee  Co.  v.  Ijay,  iS 

4.  Pleading  and  Pixictiee  Before  Mayor. — Appeal. — Where  a  cause  is  com- 
menced before  a  mayor,  the  rules  of  pleading  and  practice  before  that 
tribunal  must  be  observed  in  the  circuit  court  on  appeal,  and  a  com- 
plaint sufficient  before  a  mayor  is  sufficient  in  the  circuit  court 

Wahash,  etc,  R.  W.  Co.  v.  Lash,  SO 

■5.  Objections  to  Admission  of  Etfidence. — BUI  of  Exceptions. — Objections  to  the 
admission  of  evidence  must  be  specific,  and  the  grounds  upon  which 
they  are  based  set  forth  in  the  bill  of  exceptions.     Grubps  v.  Morris,  166 

6.  Suffieieney  of  Answer. — Supreme  Court. — ^The  sufficiency  of  an  answer  must 
be  primarily  questioned  in  the  trial  court,  and  the  overruling  of  a 
demurrer  to  the  reply  is  not  available  for  this  purpose. 

Oupp  V.  Oampb^  21$ 

7.  Evidence. — Harmless  Error. — The  subsequent  offier  by  the  trial  court  to 
admit  excluded  evidence,  made  while  the  parties  and  their  witnesses 
were  present  in  court  and  before  argument,  which  offer  was  declined, 
will  make  the  error,  if  any,  in  the  exclusion  of  such  evidence,  a 
harmless  one.  Phillips  7.  2%om<,  ^7J> 

8.  Motion  for  New  TriaL — A  party  can  not  by  statements  in  a  motion  for 
a  new  trial  get  evidence  or  objections  thereto  into  the  record. 

I%onison  V.  Madison,  etc.,  As^n,  S79 

9.  Finding  hy  Jury  in  Equity  Case. —  Fenine  dt  Novo.  —In  cases  of  equity  ju- 
risdiction, properly  triable  by  the  court,  the  finding  of  the  jury  will  be 
treated  as  advisory  unless  it  appears  that  the  parties  and  the  court 
treated  the  case  as  an  action  at  law,  and  its  form  and  contents  are  not 
material  unless  adopted  by  the  court,  and  a  motion  for  a  venire  de  novo 
is  not  proper.  Platter  v.  Board,  etc^  36(1 


INDEX.  635 

10.  Same,—PioinMX  qf  OouarL — Although  a  finding  has  been  made  by  a  jurv 
in  a  caf»e  properly  triable  by  the  coart,  the  ultimate  decision  of  all 
questions  of  tact,  as  well  as  of  law,  must  be  made  by  the  court,  and 
where  it  renders  judgment  according  to  the  merits  of  the  case,  there 
can  be  no  reversal.  lb. 

11.  Samc—Evidtnoe, — Harmleu  Error, — The  admission  of  incompetent  but 
harmless  evidence  is  not  available  for  the  reversal  of  a  judgment.   lb. 

1 2.  Pleading. — Motion  to  Strike  OiU  will  not  Perform  Office  of  Demurrer. — Where 
the  matter  alleged  is  pertinent,  and  the  pleading  is  not  a  sham,  it  is 
error  to  sustain  a  motion  to  strike  out  an  answer  for  the  alleged  want 
of  facts  to  constitute  a  defence  to  the  action.  Such  motion  will  not 
perform  the  office  of  a  demurrer.  Burk  v.  TayloTf  399 

13.  Evidenee. — issues. — Evidence,  incidentally  given,  but  not  applicable  to 
any  issue  formed  on  the  pleadings,  can  not  be  takeft  into  consider- 
ation in  determining  whether  the  finding  was  riffht  upon  the  evidence. 

Marshall  v.  MaiherSj  4^8 

14.  Pleading. — Harmless  Error, — Where  the  general  denial  is  pleaded,  it  is 
a  harmless  error  to  sustain  a  demurrer  to  an  argumentative  denial. 

McBiide  v.  Stradiey,  4^5 

15.  Abalemeni. — Arrest  of  JudgmenL — Where  the  action  has  abated  as  to  one 
of  two  persons  sued  jointly,  no  judgment  can  be  properly  pronounced 
on  a  verdict  against  both,  over  a  motion  in  arrest. 

Boor  V.  Lowrey,  4^8 

16.  Same. — A  judgment  should  be  arrested  where  such  error  appears  on 
the  face  oi  the  record  as  vitiates  the  proceedings.  lb. 

17.  Appeal.^AcHon  Commenced  by  Party  and  Continued  by  Administfaior. — OivU 
Code  GovemSf  and  not  Decedents^  Estates  Act, — Where  an  action  is  com- 
menced by  one  in  his  lifetime,  to  annul  and  enjoin  the  collection  of  a 
judgment,  and  prosecuted  to  final  hearing  after  his  death  by  his  ad- 
ministrator, substituted  as  plaintiff,  the  right  of  appeal,  and  the  man- 
ner and  time  of  taking  it,  are  governed  by  the  civil  code  of  practice, 
and  not  by  the  statute  regulating  the  settlement  of  decedents'  estates. 

Heller  v.  Clark,  691 

PRESUMPTION. 

See  Attachment,  6;  Ck)MMON  Carrier,  6;  Contract,  1,  7j  Criminai* 
Law,  9;  Deed;  Intoxicating  Liquor,  5;  Principal  and  Agent, 
1 ;  Supreme  Court,  13,  22. 

PRINCIPAL  AND  AGENT. 
See  Attachment,  5 ;  County  Commisbioners,  5, 11. 

1.  Agenl^s  Authority  to  Warrant. — Preaumption.  —  An  agent,  upon  whom 
general  authority  to  sell  is  conferred,  will  be  presumed  to  have  au- 
thority to  warrant  unless  the  contrary  appears. 

Talmage  v.  BierhausCf  270 

2.  Same. — Sale  of  Commodity  not  Present. — It  will  be  presumed,  in  the  ab- 
sence of  a  showing  to  the  contrary,  that  a  warranty  is  not  an  unusual 
incident  to  a  sale  by  an  agent  for  a  dealer  in  a  commodity,  where  the 
thing  sold  is  not  present  and  subject  to  the  inspection  of  the  pur- 
chaser, lb, 

3.  Same. —  When  Principal  Liable  NotmihgUmding  Instructions  to  Agent. — 
Though  the  authority  of  the  asent  be  restricted  by  instructions  from 
his  principal,  the  latter  will  be  Dound  by  a  warranty  attending  a  sale 
by  tne  agent  unless  the  purchaser  knew  of  such  restriction.  lb. 

PRINCIPAL  AND  SURETY. 

See  Contract,  13 ;  Married  Woman,  1  to  9 ;  Office  and  Officer,  3 ; 
Partition,  2;  Promissory  Note,  14;  Recognizance. 
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PROMISSORY  NOTE. 
See  Costs;  Married  Woman,  1  to  9, 11  to  13. 

1.  Not  Payable  in  Bank. — Action  by  Assionee, — Defence  by  Maker,  of  Breach 
of  Warranty  by  Payee, — Answer. — In  an  action  by  the  assignee  of  a  note 
not  payable  in  bank  against  the  maker,  an  answer  that  the  consider- 
ation of  the  note  was  part  of  the  purchase-price  of  real  estate,  con- 
veyed to  the  maker  by  the  payee,  with  full  covenants  of  warranty ; 
that  to  protect  his  title  he  had  been  compelled  to  buy  in  the  real  estate 
at  a  sheriff's  sale  made  in  satisfaction  of  a  judgment  against  the  payee, 
which  was  a  lien  on  the  property  at  the  time  of  his  purchase;  that 
the  amount  so  paid  was  greater  than  the  balance  due  on  the  note,  and 
that  the  payee  was  insolvent,  is  good.  Henry  v.  GUlilandf  177 

2.  Same. — Forbearance  to  Sue. — EstoppeL — Where  the  holder  of  such  promis- 
sory note  gratuitously  permits  it  to  run  more  than  a  year  after  matu- 
rity, and  then,  upon  the  payment  of  a  part  of  it  by  the  maker,  the 
holder,  at  the  request  of  the  maker,  and  without  losing  any  right  or 
changing  his  situation,  agrees  to  wait  until  the  latter  can  collect 
money  with  which  to  discharge  the  balance,  such  maker  is  not  estop- 
ped to  set  up  a  defence  then  existing,  or  which  might  thereafter  arise, 
of  which  neither  such  maker  nor  the  holder  had  notice  at  the  time  of 
such  agreement.  76. 

3.  Same. — Extension  Mud  be  for  Definite  Time  and  on  Valid  Omsideraiion. — 
Performance. — To  defeat  the  right  to  a  clear  defence  to  a  note,  not  pay- 
able in  bank,  in  the  hands  of  an  assignee,  on  the  ground  of  a  subse- 
quent contract  to  pay  in  consideration  of  an  extension  of  time,  the 
plaintiff  must  show  a  contract  of  extension  for  a  definite  time,  upon  a 
valid  consideration.  Performance  of  his  part  is  not  sufficient  to  bind 
the  maker.  lb. 

4.  Title. — Pleading. — In  a  complaint  against  the  maker  of  a  promissory 
note,  it  is  sufficient  to  show  title  in  the  plaintiff,  and  this  may  be  done 
by  alleging  that  it  was  sold  and  assigned  to  him. 

Thomson  v.  Madison,  etc.,  Abs\  279 

6.  Same. — Assignment  tf  Note  Carries  Mortgage. — Where  the  note  secured 
by  a  mortgage  is  assigned,  the  assignment  carries  the  mortgage.     76. 

6.  Same. — Assignment  in  Blank. — Evidence  of  Title. — The  assignment  of  a 
promissory  note  in  blank  is  sufficient  to  prove  title  in  the  holder.   76, 

7.  Same. —  Ultra  Vires. — Defence. — If  a  corporation  had  no  power  to  pur- 
chase a  note  and  mortgage  upon  which  it  brings  suit,  that  fact 
should  be  pleaded  as  a  defence.  76. 

8.  Action  by  Endorsee. — Complaint. —  Copy  cf  Endorsement — It  is  necessary 
in  a  complaint  against  the  endorser  of  a  promissory  note,  upon  the 
endorsement,  to  set  out  a  copy  of  the  endorsement,  but  not  necessary 
where  the  action  is  against  tne  maker. 

Eichelherger  v.  Old  NafllBank,  401 

9.  Same, — AvermejU  of  Title. — The  plaintiff  may  show  title  in  himself  by 
an  averment  that  the  note  was  endorsed  to  him.  76. 

10.  Same. — Sufficieneij  of  Endorsement. — Defect  of  P[irties. — Assignment  of  Er* 
rors.  -Practice. — If  an  endorsement  is  not  sufficient,  the  question  must 
be  presented  by  demurrer  for  defect  of  parties ;  it  can  not  be  raised 
by  an  attack  upon  the  complaint  in  the  assignment  of  errors.         76. 

11.  Same. — Bona  fide  Holder  not  Affected  by  Notice  to  Endorser. — Where  the 
holder  of  a  promissory  note  payable  in  bank  acquires  it  in  good  faith, 
for  value,  before  maturity  and  without  notice,  his  rights  are  not  af- 
fected by  notice  to  his  endorser  of  a  defence  thereto.  76. 

12.  Same. — Fraud. — Burden  of  Proof . — Where  the  maker  of  a  promissory 
note  shows  that  it  was  obtained  from  him  by  fraud,  tiie  burden  is 
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upon  the  party  seeking  to  enforce  its  payment  to  show  that  he  ac- 
quired it  lor  value,  before  maturity  and  without  notice.  76. 

13.  Same, — Signing  Note  in  Blank, — Where  one  signs  a  note  in  blank,  leav- 
ing the  principal  debtor  to  fill  in  the  amount  that  may  be  found 
due  the  payee  on  a  settlement,  theamount  justly  due  the  latter,  al- 
though greater  than  represented,  may  be  inserted  without  fraud.     /6. 

14.  Diaeharge  of  Surety. — Notice  to  Sue, — Pleading. — To  a  complaint  on  a 
promissory  note,  an  answer  by  a  surety,  alleging  that  after  the  note 
oecame  due  he  notified  the  plaintiff  to  institute  suit  thereon,  but 
failing  to  allege  that  the  plaintiff  did  not  bring  suit  as  required,  and 
not  averring  any  other  fact  as  a  reason  for  the  defendant's  release 
from  liability,  is  bad  on  demurrer,  an  averment  that  the  defendant 
was  so  released  being  a  mere  conclusion  of  law. 

MarBhaU  v.  Mather8f  4&8 

PROSECUTING  ATTORNEY. 
See  Criminal  Law,  d  to  10 ;  Intoxicahno  Liquob,  8. 

QUIETING  TITLE. 
See  Deed;  Injunction. 

QUO  WARRANTO. 
See  County  Commissioners,  20;  Office  and  Officer,  1. 

RAILROAD. 

See  Common  Carrier;  Damages,  1,  2;  Drainage,  9  to  13;  Real  Es- 
tate, 4,  5. 

1.  NegHgenee. —  Wiyul  Injury. — Pleading. — Where  the  specific  facts  set  out 
in  a  paraffraph  of  complaint  do  not  make  a  case  of  wilful  injury,  it  will 
be  treated  as  one  charging  negligence  merely,  notwithstanding  gen- 
eral allegations  of  wilfulness.        ivens  v.  Oincinnati,  etCy  R,  W,  Cb.,  27 

2.  Same, — Contributory  Negligence, — Trespasier. — Signals, — Where  a  person 
goes  upon  a  railroad  track  between  stations,  at  a  place  where  he  has 
no  right  to  be,  without  looking  or  listening  for  approaching  trains,  and 
is  injured,  he  can  not  recover  against  the  company  in  the  absence  of  wil- 
fulness, notwithstanding  a  failure  to  give  the  signals  required  by 
law.  lb. 

8.  Negligence, — Railroad  Cfromng. — Degree  of  Oare. — One  who  attempts  to 
cross  a  railroad  track  must  exercise  care  proportioned  to  the  probable 
danger.  Oincinnatiy  etc.,  R.  R.  Go,  v.  Butler^  SI 

4.  Sam^, —  Personal  Injury,  —  Contributory  Negligence,  —  Statutory  Signals.  — 
Excessive  Speed, — City  Ordinance. — One  who  is  injured  by  a  train  while 
crossing  the  track  of  a  railroad  company  will  not  be  exonerated  from 
the  presumption  of  contributory  negligence,  because  of  the  failure  of 
those  in  charge  of  the  train  to  give  the  statutory  signals,  or  because 
the  train  was  run  at  a  rate  of  speed  prohibited  by  a  city  ordinance,  if 
it  appears  that  by  the  exercise  of  proper  diligence  he  might  have 
avoided  the  injury.  lb. 

6.  Same. — Negligence  per  se. — The  failure  to  give  signals  at  a  public  cross- 
ing of  the  approach  of  a  train  is  negligence  per  se,  and  fixes  the  liabil- 
ity of  the  railroad  company  to  one  who,  without  concurring  negli- 
gence, is  injured  thereby.  lb. 

6.  Same. — Plaintiff  Must  Affirmatively  Shmo  Injury  not  to  be  ResuU  of  Contribu- 
tory Negligence. — Contributory  negligence  is  not  a  matter  of  defence  in 
this  State,  and  the  plaintifi*  must  show  affirmatively,  by  pleading  and 
proof,  that  his  fault  or  negligence  did  not  contribute  to  his  injury,  be- 
fore he  is  entitled  to  recover  therefor.  lb. 
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7.  Killing  AnimoUs. — Fences. — Action  Before  Mayor. — Jbssetsion  qf  Road.^^ 
Compkiint. — A  complaint  against  a  railroad  company  before  the  mayor 
of  a  city,  to  recover  damages  for  animals  killed  on  the  track  of  the 
railroad  at  a  point  where  the  same  was  not  securely  fenced,  alleging 
that  sach  animals  "entered  upon  the  said  railway,  and  were  then  and 
there,  by  the  locomotive,  cars  and  carriages  of  the  said  defendant^ 
killed,"  etc.,  sufficiently  shows  that  the  defendant  was  in  possession 
of  the  road  and  operating  the  train.    Wabash,  etc.,  R.  W.  Co.  v.  XcuA,  80 

8.  Bin  of  Lading. — QmlracL — One  who  sues  upon  a  contract  contained  in 
a  bill  of  lading  must  recoTer,  if  at  all»  upon  that  contract. 

Fry  V.  LomafnUe,  etc.,  R.  W.  Co.,  265 

9.  Same. — Gommon  Oarrier. — Shipment  at  Reduced  Rates, — AtHrn  fof  Over^ 
charge,  —  Answer,  —  A  bill  of  lading  for  a  car  load  of  freight  frooL 
Crawfordsville,  Indiana,  to  Jamestown,  Dakota,  contained  a  guaranty 
that  the  rate  should  not  exceed  that  specified  in  the  bill,  but  it  was 
stipulated  that  the  rate  was  to  be  $120  per  car,  and  that  the  articles 
shipped  were  "  for  farm  purposes."  At  the  place  of  destination,  which 
was  on  a  connecting  railroad  owned  by  another  company,  the  latter 
demanded,  and  was  paid  under  protest,  $235  before  delivering  the 
property  to  the  shipper.  To  a  complaint  against  the  contracting  com- 
pany on  the  contract,  and  for  money  had  and  received,  to  recover  the 
overcharge,  it  was  answered  that  by  an  arrangement  with  the  company 
owning  the  connecting  road,  the  latter  would  carry  freight  for  farm 
purposes  at  the  reduced  rate  given,  and  that  the  shipper  Uilsely  repre- 
sented the  property  to  be  for  farm  purposes,  upon  discovering  which 
fact  the  usual  rate  was  charged. 

Heldf  that  the  answer  is  sufficient  on  demurrer.  76. 

10.  Master  and  Servant, — Delegation  of  Master^s  Duties  to  Agent. — Nedigenee. — 
lAahiiity  of  Master. — Where  a  master  delegates  duties  which  the  law 
imposes  upon  him  to  an  agent,  the  latter,  whatever  his  rank,  in  per- 
forming such  duties  acts  as  the  master,  and  for  an  injury  to  an  em- 
ployee caused  by  the  negligence  of  such  agent,  the  master  is  liable. 

Capper  v.  LouisviUe,  etc.,  R.  W,  Ob.,  305 

11.  Same, — Foreman, — Fellow  Servants. — A  foreman,  or  other  like  agent,  ex- 
cept where  the  master's  duties  are  delegated  to  him,  is  a  fellow  servant 
with  those  under  his  immediate  supervision,  and  for  his  negligence 
the  master  is  not  liable  to  a  servant  engaged  in  the  same  general  ser- 
vice. 76. 

12.  Same, — Tunnel  Repairer  and  Trainmen  Fellow  Servants. — One  engaged  in 
the  work  of  constructing  and  repairing  tunnels  upon  the  line  of  a 
railroad,  who  is  injured  while  being  carried  from  one  point  to  another 
upon  the  line  of  the  road,  is  a  fellow  servant  with  the  engineer  and 
other  persons  in  charge  of  the  train.  76. 

13.  Appropriation  of  Land. — AmeTidment  (^  Instrument  of  Appropriatum. — 
Damages. — In  a  proceeding  by  a  railroad  company  to  appropriate  land 
for  a  right  of  way,  it  has  the  right,  upon  cause  shown,  to  amend  the 
instrument  of  appropriation  after  the  filing  of  the  report  of  the  ap- 
praisers and  the  joining  of  issues  on  exceptions  thereto,  by  addine 
stipulations  as  to  the  maintenance  by  the  company  of  fences  and 
crossings  calculated  to  reduce  the  amount  of  consequential  damages. 

Chicago,  etc,,  R,  Vl^.  Co,  v.  Jones,  SS6 

14  Same. — Injunction, — Pleading, — Prcuctice. — An  application  for  an  order 
restraining  a  railroad  company  from  further  proceedings  in  the  matter 
of  appropriating  land  for  railroad  purposes,  must  be  based  upon  a 
complaint  making  a  proper  case  for  such  relief.  76. 

16.  Same, — Appeal  from  Award  of  Appraisers, — Judgment  for  Damages. — 
Statute  Omstrued—Under  section  3907,  B.  8. 1881,  on  appeal  from  the 
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award  of  damages  made  by  the  api>rai8ei8  in  a  proceeding  to  appro- 
priate land  for  a  right  of  way,  the  circuit  court  can  only  render  judg- 
ment for  the  amount  of  compensation  found  due  the  owner,  and  a 
judgment  enjoining  the  railroad  company,  on  its  failure  to  pay  such 
amount  within  a  certain  time,  from  going  upon  or  using  such  land 
until  the  same  is  paid,  is  erroneous.  I  h. 

16.  C(miract. — Cotrnderation. — Where  parties,  in  consideration  of  the  bene- 
fits which  will  accrue  to  them  by  the  construction  of  a  railroad  through 
a  certain  county  and  town,  bind  themselves  in  a  sum  sufficient  to  pav 
for  the  right  oi  way  across  the  county,  they  can  not,  after  the  road 
is  so  constructed,  claim  want  or  inadequacy  of  consideration  to  de- 
feat the  contract.  Chicago^  elc^  R,  W,  Co.  v.  Derkes,  6S0 

17.  Saine, —  Ultra  Fires.  —  One  who  has  received  from  a  corporation  the 
full  consideration  of  his  agreement  to  pay  money,  can  not  avai|  him- 
self of  the  objection  that  the  contract  is  ultra  vires.  lb, 

RATIFICATION. 
See  County  Commissioners,  16. 

REAL  ESTATE. 

See  CJiTY,  6  to  9;  Contract,  1  to  6,  8, 13;  Criminal  Law,  29,  80;  De- 
cedents' Eotates,  1 ;  Deed;  Easement;  Estoppel,  1 ;  Evidence, 
2;  Guardian  and  Ward;  Injunction;  Judgment,  10,  13,  14; 
Judicial  Sale  ;  Landlord  and  Tenant  ;  Married  Woman,  1  to 
9;  Mechanic's  Lien;  Mortgage;  Nuisance;  Partition;  Real 
Estate,  Action  to  Recover;  Subrogation;  Taxes;  Trust  and 
Trustee;  Vendor  and  Purchaser. 

1.  Judgments^ — Conveyance. — Affreemeni  to  Pay  lAens. —  Mortgage, —  Sher- 
iff^n  Sale,  —  Merger.  —  Subrogation.  —  Equity. —  Contract,  —  Negligence, — 
The  owner  of  real  estate,  against  which  existed  judgment  liens,  sold 
it  to  B.,  who  assumed  the  payment  of  such  judgments  as  a  part  of  the 
purchase^price.  Without  paying  such  liens,  B.  quitclaimea  the  land 
to  C,  who  did  not  assume  them.  C.  mortgaged  the  land  to  X.,  and 
after  the  mortgage  was  recorded  he  conveyed  it  by  warranty  deed  to 
W.,  who  had  no  actual  knowledge  of  the  X.  mortgage,  and  who 
assumed  the  payment  of  the  judgments.  Subsequently,  W.  discovered 
the  mortgage,  and  instead  of  paying  the  judgments  he  allowed  the 
land  to  go  to  sale  on  them  and  obtained  sheriff's  deeds. 

Held,  that  by  the  assumption  W.  became  the  principal  debtor  and  pri- 
marily liable  to  pay  the  judgments. 

Held  J  also,  that  W.  could  not  acquire  title  as  against  X.  through  the  sales 
made  on  the  judgments,  nor  will  they  be  kept  alive  for  the  purpose  of 
protecting  the  title  which  he  acquired  from  his  grantor. 

Heldf  tilso,  that  a  court  of  equity  will  not  relieVe  W.  from  an  injudicious 
contract,  negligently  made  and  fully  executed  with  knowledge  of  all 
the  facts.  Birke  v.  Abbott,  1 

2.  Same, — Agreement  of  Orantee  to  Ihy  Encumbrances. — ^The  liability  of  a 
grantee,  who  assumes  prior  encumbrances,  depends  upon  his  contract, 
and  not  upon  the  liability  of  his  grantor.  lb. 

3.  Same. — Std)rogalion. — A  purchaser  can  not  be  subrogated  to  the  bene- 
•       fit  of  an  encumbrance  which  he  has  agreed  to  pay.    Peet  v.  BeerSf  4 

Ind.  46,  and  Ayertt  v.  Adams,  82  Ind.  109,  are  distinguished.  lb. 

4.  Deed. — Easement.— Right  (/  Way. — Railroad. — Title. — A  deed  executed 
prior  to  May  6th,  18o3,  conveying  to  a  railroad  company  "the  right 
of  way,''  of  an  undefined  width,  over  certain  real  estate,  such  deed 
containing  a  stipulation  that  such  companv  was  to  "  have  and  hold 
the  said  rights  and  privileges  to  the  use  of  said  company  so  long  as 
the  same  shall  be  required  for  the  uses  and  purposes  of  said  road,'' 
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conveys  nothing  more  than  an  easement  in  or  right  of  war  over  the 
land,  and  not  the  fee  simple.  DouglcLss  v.  ThomaSj  187 

5.  Same, — Encumbrance, — A  right  of  way  in  favor  of  a  railroad  company 
constitutes  an  encumbrance  on  the  land  so  occupied.  lb. 

6.  Same, — Pleading. — (hunter-Claim, — To  an  action  to  foreclose  a  mort- 
gage given  for  the  purchase-money  of  certain  land,  a  counter-claim, 
alleging  a  failure  of  title,  is  not  sustained  by  proof  of  the  existence  of 
an  easement  or  right  of  way  over  the  land.  lb. 

REAL  ESTATE,  ACTION  TO  RECOVER. 
See  New  Tkial,  2. 

1.  Right  to  PosMsgiim,  —  Complaint.  —  Under  sections  1050  and  1054,  R.  8. 
1881,  a  complaint  to  recover  the  possession  of  real  estate,  which  fails 
to  allege  that  the  plaintiff  is  entitled  to  the  possession,  or  facts  show- 
ing such  right,  is  bad  both  before  and  after  verdict. 

McLTuur  V,  Streightf  S58 

2.  Same, — Defect  not  Cured  by  Verdict, — ^The  omission  from  the  complaint 
of  a  fact  essential  to  the  plaintiff's  cause  of  action  is  not  cured  by 
verdict.  lb, 

RECOGNIZANCE. 

1.  Forfeiture. — Surrender  (^  Principal  by  Bail  before  Final  Judgment. — OoMti- 
tuiional  Law. — Case  DistinguialCed. — Section  1718,  R.  S.  1881,  which  pro- 
vides that  "  The  bail,  at  any  time  before  final  judgment  against  nim 
upon  a  forfeited  recognizance,  may  surrender  his  principal  in  open 
court  or  to  the  sheriff  and,  upon  payment  of  such  costs  as  the  court 
may  adjudge  to  be  paid  by  him,  may  thereupon  be  discharged  from  any 
further  liability  upon  the  recognizance,"  is  constitutional.  Butler  v. 
State,  97  Ind.  373,  distinguished.  State  v.  Rowe,  118 

2.  Saitie, — Remimon  of  Fines  and  Forfeitures  by  Oovemor. — Section  17,  of 
article  5,  of  the  State  Constitution,  investing  in  the  Governor  "power 
to  remit  fines  and  forfeitures,"  has  reference  to  fines  and  forfeitures 
which  have  been  adjudged,  while  section  1718  relates  to  the  dischan;e 
of  liability  before  judgment.  lb, 

RELIGIOUS  SOCIETY. 
See  Mechanic's  Lien. 

REMAINDER. 
See  GuABDiAN  and  Ward;  Judicial  Sale. 

REPEAL  OF  STATUTE. 
See  Criminal  Law,  11 ;  Jury. 

REPLEVIN. 
See  Supreme  Court,  5. 

1.  Complaint. — Affidavit.— Practice. — In  actions  for  the  possession  of  per- 
sonal property,  the  complaint,  if  it  contains  the  statutory  requisites 
and  is  verified,  may  subserve  the  two-fold  purpose  of  complaint  and 
affidavit,  and  its  sufficiency  as  a  cause  of  action  may  be  tested  by  de- 
murrer, and  as  an  affidavit  by  motion  to  quash  the  order  or  writ  is* 
sued  thereon.  Louisville,  etc,  R,  W,  Co,  v.  Payne,  183 

2.  Same. — Detention. — An  affidavit  for  the  possession  of  personal  prop- 
erty which  alleges  that  the  property  is  wrongfully,  instead  of  unlavfulty, 
detained,  as  required  by  the  statute,  and  does  not  charge  that  the  de- 
tention is  by  the  defendant,  seems  to  be  bad.  lb. 

3.  Same. — Property  Ileld  Undei^  Execution, — Exemption. — An  execution  de- 
fendant can  not  maintain  an  action  for  the  recovery  of  personal  prop- 
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erty  held  under  the  execution,  except  where  the  property  is,  by  stat- 
ute, exempt  from  execution.  lb. 

4.  Same, —  Void  ExeeuHon  and  Judgment, — Pleading, — A  naked  averment 
in  the  complaint,  without  more,  that  the  execution  and  judgment  are 
void  is  a  mere  conclusion.  lb. 

RES  ADJUDKJATA. 
See  City,  7 ;  Fobmeb  Adjudication  ;  Judgment,  2. 

RESCISSION. 
See  Contract,  13. 

RESIGNATION. 
See  Office  and  Officer,  7. 

RESPONDEAT  SUPERIOR. 
See  County  Commissionebs,  6 ;  Railroad,  10. 

REVIEW  OF  JUDGMENT. 
See  Judgment  ;  Partition,  1. 

REVIVAL. 
See. Contract,  9, 10;  Criminal  Law,  11. 

SALE. 

8ee  CouNTT  Commissioners,  8  to  11, 14, 15, 18 ;  Decedents'  Estates,  1 ; 
Judicial  Sale;  Mortgage,  1,  3;  Partition,  2;  Principal  and 
Agent  ;  Vendor  and  Purchaser,  2. 

SCHOOL  FUND. 

1.  EasptfMt  of  Management, — ^The  Constitution  requires  the  counties  to 
bear  the  expense  of  managing  the  school  fund. 

Board,  efc.,  v.  StaU,  ex  rd,,  497 

2.  SQme,^Acti(m  Againxt  ChwnJty, — An  action  will  lie  against  a  county 
for  money  paid  out  of  the  school  fund  to  its  officers  for  managing 
such  fund.  lo, 

Z.  Same, — Direct  Tmst. — Statuie  of  Limitaiiom. — The  county  in  receiving 
and  disbursing  the  school  fund  acts  as  the  trustee  of  a  direct  trust, 
and  against  such  a  trust  the  defence  of  the  statute  of  limitations  can 
not  be  interposed.  lb. 

4.  Same. — Settlement  Between  Board  of  Commieaioners  and  County  Officer  Does 
not  Conclude  State, — A  settlement  between  the  board  of  commission- 
ers and  a  county  auditor,  or  other  county  officer,  does  not  conclude 
the  State  from  maintaining  an  action  to'recover  school  funds  unlaw- 
fully paid  to  an  officer  by  the  board.  lb. 

SET-OFF. 

See  Pleading,  8. 

Demands  Must  be  Mutual. — Finding  by  Jury. — To  make  one  demand  a  set- 
off against  another,  both  must  mutually  exist  between  the  same  par- 
ties ;  but  where  the  mutuality  is  disputed,  and  there  is  evidence  from 
which  the  jury  may  find  that  the  transactions  were  between  the  same 
parties,  its  nnding  of  such  fact  will  not  be  disturbed. 

Talmage  v.  BierhauaCf  S70 

SHERIFFS  SALE. 

See  Judicial  Sale;  Mortgage, 3;  Real  Estate^  1;  Vendor  and 

Purchaser,  2. 

Vol.  103.— 41 
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SHORT-HAND  REPORTER. 
See  Criminal  Law,  20. 

SIGNATURE. 
See  CjEUOiiKAL  Law,  8  to  10,  37. 

SITUS. 
See  Taxes,  4,  6. 

SPECIAL  FINDING. 

1.  Senunium  AUegaia  et  Probata, — I\uelice,-— Pleading, — A  plaintiff  can 
recover  only  upon  the  case  stated  in  his  complaint;  and  where  the 
court  specially  finds  in  his  favor  facts  showing  a  cause  of  action  sub- 
stantially different  from  that  stated  in  the  complaint,  he  can  not  re- 
cover in  that  suit.  Broum  v.  WiU,  71 

2.  General  Ferdicf.— Special  findings  of  facts  by  the  jury  not  irreconcila- 
bly inconsistent  with  their  general  verdict  will  not  overcome  the 
latter.  Perry  v.  Makemsouy  SOO 

SPECIFIC  PERFORMANCE. 
See  Contract,  8. 

STATUTE. 

See  Abatement,  1;  Action,  3;  Animals,  1,  2;  Assignment  for  Bens- 
fit  of  Creditobs  ;  Attorney  AND  Client;  Costs;  County  Commis- 
sioners, 1,  2, 13, 14, 16 ;  Criminal  Law.  5,  8, 10  to  12, 17,  23.  24,  26, 
32,  34,  46.  49,  60 ;  Damages,  1, 4,  7 ;  Decedents*  Estates;  Dedica- 
tion, 3;  Drainage,  2, 10;  Guardian  and  Ward;  Habeas  Corpus,  1; 
Intoxicating  Liquor,  3;  Judgment,  6,  6;  Judicial  Sale;  Jury; 
Mandate,  2:  Marrieit  Woman,  1  to  5, 12;  Mortgage,  3;  New 
Trial,  2  to  4;  Parent  and  Child;  Real  Estate,  Action  to  Re- 
cover, 1 ;  Recognizance;  Taxes,  1  to  3;  Telegraph  Company,  1, 
2, 14  to  16 ;  Trust  and  Trustee,  2. 

STATUTE  CONSTRUED. 

See  Attachment,  5;  County  Commissioners,  21;  Damages,  4;  Dece- 
dents' Estates,  5;  Jury;  Married  Woman,  12;  Bailboad,  16; 
Taxes,  1  to  3 ;  Telegraph  Company,  10;  Town,  1. 

STATUTE  OF  FRAUDS. 
See  Contract,  2,  3,  6 ;  Partition,  1. 

STATUTE  OF  LIMITATIONS. 
See  Judgment,  5, 6 ;  Office  and  Officer,  6 ;  School  Fund,  3 ;  Taxes,  6. 

1.  Money  Received  by  Public  Offieers, — Trusts. — The  mere  receipt  of  money 
under  claim  and  color  of  right  bj  public  officers,  does  not  constitute 
them  trustees  in  such  a  sense  as  to  bar  the  defence  of  the  statute  of 
limitations.  Newsom  ▼.  Boardj  «te.,  626 

2.  Sanve, — Taxes  IlUgaUy  Collected. — An  ordinary  action  may  be  maintained 
to  recover  taxes  illegally  assessed  and  collected.  lb. 

3L  Same. —  When  StaitUe  of  LimitalioTis  a  Valid  Defence.—  Where  money  can 
be  recovered  in  an  ordinary  action,  the  statute  of  limitations  is  a  valid 
defence.  lb. 

4.  Same, — Can  not  be  Made  to  Direct  Trusts. — Equity. — It  is  only  to  direct 
trusts,  exclusively  cognizable  by  courts  of  equity,  that  tiie  defence  of 
the  statute  of  limitations  can  not  be  made.  lb. 

5.  Same. — Demand. — Where  a  demand  is  necessaxy  to  mature  a  cause  of 
action,  it  must  be  made  before  the  statute  of  limitations  has  ran,  to  be 
available.  /6. 
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6.  Same, — A  demand  is  not  essential  to  create  a  cause  of  action  for  taxes 
illegally  collected.  lb. 

STREET. 

See  City  ;  Dedication  ;  Town,  1. 

SUBMISSION  OF  CAUSES. 
See  Supreme  Court,  23. 

SUBROGATION. 
See  Contract,  13 ;  Real  Estate,  1,  3 ;  Vendor  and  Purchaser.  2. 

A  purchaser  can  not  be  subrogated  to  the  benefit  of  an  encumbrance  which 
he  has  agreed  to  pay.  Peel  y.  ^eers,  4  Ind.  46,  and  Ayen  v.  AdaniSy  82 
Ind.  109,  are  distinguished.  hirht  y.  Abbott^  1 

SUPREME  COURT. 

See  City,  1 ;  Criminal  Law,  2,  3, 14,  43,  48 ;  Decedents'  Estates,  2 ; 
Drainage,  1,  3, 4,  6 ;  Habeas  Corpus,  3 ;  Instructions  to  Jury,  2; 
New  Trial,  2,  3;  Pleading,  13;  Practice,  6, 10, 11;  Telegraph 
Company,  13. 

1.  Terms  of  Courts. — The  Supreme  Court  takes  judicial  knowledge  of  the 
terms  of  the  circuit  courts  of  this  State.  MeOrory  v.  Andersaiif  12 

%  Praelice, — Record, — Objeetions  to  Testimony, — The  record  must  set  forth 
the  objections  to  testimony  that  were  stated  to  the  trial  court,  and 
only  these  objections  can  be  urged  in  the  Supreme  Court. 

Shafer  v,  Ferguson^  90 

3.  Same, — Objections  Must  be  Specifically  Slated, — Objections  must  be  spe- 
cifically stated,  to  be  available.  76. 

4.  Practice, — Brief, —  Waiver. — A  question  not  made  in  the  original  brief 
of  appellant,  nor  until  the  brief  of  the  appellee  has  been  filed  and 
the  case  taken  up  for  consideration  by  the  court,  may  be  considered 
as  waived.  Western  U,  Tel,  Co,  v.  Ferris^  91 

h.  Practice, — Cause  for  New  Trial,— Assignment  of  Error. — A  ruling  upon 
a  motion  to  quash  a  writ  of  replevin  is  not  a  cause  for  a  new  trial, 
and,  to  present  a  question  as  to  such  ruling  to  the  Supreme  Court, 
an  independent  assignment  of  error  is  necessary.      Nafe  v.  heiter^  138 

6.  Complaint. — Assignment  of  En-or, — A  question  as  to  the  sufficiency  of  a 
complaint  will  not  be  considered  by  the  Supreme  Court  unless  properly 
presented  by  an  assignment  of  error. 

Indiana,  etc.,  R,  W,  Co.  v.  Maddy,  200 

7.  Objections  to  Pleadings, — Practice, — General  Rule, — It  Is  the  rule  that  if 
the  sufficiency  of  a  pleading  is  not  questioned  in  the  trial  court,  it 
can  not  be  assailed  on  appeal.  City  of  EvansmUe  v.  Martin,  206 

8.  Same, — Statutory  Exception, — Complaint, — An  objection  may  be  made 
to  a  complaint  for  the  first  lime  in  the  Supreme  Court  only  because 
the  statute  so  provides.  lb, 

9.  Same, — Answer  Must  be  Objected  to  in  Trial  Court, — The  sufficiency  of 
an  answer  can  not  be  questioned  for  the  first  time  by  an  assignment  of 
error  in  the  Supreme  Court.  lb. 

10.  Weight  of  Evidence, — The  Supreme  Court  will  not  disturb  a  verdict  on 
the  weight  or  preponderance  of  the  evidence.      Phillips  v.  Thorne,  275 

11.  Joint  Assignment  of  Error, — A  joint  assignment  of  error  must  be  good 
as  to  all  or  it  is  not  good  as  to  any.       ThoTnson  v.  Madison,  etc,  Ass\  279 

12.  Same, — Objections  to  Evidence, — Prcuiice. — Objections  to  evidence  which 
are  not  stated  in  the  bill  of  exceptions  can  not  be  considered  on  lu)- 
peal.  tb. 
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13.  Instructions  to  Jury. -^Aheence  of  £kndenoe  from  Reeord. — PreaumpHon,^^ 
Where  the  evidence  is  not  in  the  record,  the  judgment  will  not  be 
reversed  on  account  of  an  instruction  if  the  latter  would  be  correct 
upon  any  state  of  the  evidence  which  might  have  been  properly  be- 
fore the  jury,  as  in  such  case  it  will  be  presumed  that  the  instruction 
was  applicable.  Elkmrtf  etc.,  Asa'n  v.  Houghton,  286 

14.  Weight  of  Evidence. — The  Supreme  Court  will  not  disturb  the  general 
verdict  of  the  jury  upon  the  weight  of  the  evidence. 

Perry  v.  Makemaon,  SOO 

15.  Same, — Instruetiona. — Harmless  Error. — Error  in  any  one  or  more  in- 
structions given  by  the  trial  court  is  not  sufficient  ground  for  the 
reversal  of  a  judgment  which  is  right  on  the  evidence.  Ih. 

16.  Joint  Assignment  of  Error. — iVoe^toe. — An  alleged  separate  error  against 
one  of  several  appellants  is  not  presented  on  appeal  by  a  joint  assign- 
ment of  error  by  all.  Tuckir  ▼.  Conradf  349 

17.  Weiaht  of  Evidence. — Ihuctioe. — ^A  judgment  will  not  be  reversed  upon 
conlicting  evidence.  Eichelberger  v.  Old  NalH  Bank^  401 

18.  Harmless  Error. — Practice. — A  harmless  error  is  not  available  for  the 
reversal  of  the  judgment.  McOee  ▼.  States  ex  reL,  444 

19.  Practice. —  Weight  of  Evidence. — The  Supreme  Court  will  not  reverse  a 
judgment  upon  the  weight  of  the  evidence  where  there  is  evidence 
tending  to  sustain  the  finding  of  the  lower  court. 

Vaughan  y.  Qodmafij  4^^ 

20.  Appeal,-— Costs. — One  who  resists  the  granting  of  a  new  trial,  and  takes 
a  final  decree  upon  a  defective  finding  of  facts  and  erroneous  conclu- 
sions of  law,  will,  on  appeal  by  the  other  party,  be  taxed  with  the  costa 
of  the  same,  although  on  such  appeal  he  is  aajudged  to  be  entitled  to 
a  greater  relief  than  that  granted  below.  lAomos  v.  /Simmons,  5S8 

21.  Reversal  Upon  Gross  Errors. — A  judgment  will  not  be  reversed  open 
cross  errors  where  the  appellee  insists  upon  an  affirmance.  lb. 

22.  Projctice. — Error  Must  Affirmatively  Appear, — A  party  who  alleges  error 
must  present  a  record  affirmatively  showins  it;  otherwise  all  reason- 
able presumptions  will  be  made  in  favor  of  the  proceedings  of  the  trial 
court  Graves  ▼.  Dvjckwall,  560 

23.  Submission  under  Rule  S9. — Failure  to  File  ObjeetUms. —  Waiver. — The  sub- 
mission provided  for  in  Rule  39  of  the  Supreme  Court  is  a  statutory 
or  forced  submission,  brought  about  by  operation  of  law,  and  by  a 
mere  f/iilure  to  file  objections  to  a  submission  under  such  rule  a  party 
does  not  waive  any  right  which  he  would  otherwise  possess. 

Heller  v.  Oark,  59 1 
SURETY. 

See  Contract,  13;  Married  Woman,  1  to  9;  Office  and  Officer,  3; 
Partition,  2;  Promissory  Note,  14;  Recognizance. 

SURVIVAL. 
See  Action,  3;  Damages,  7 ;  Telegraph  Company,  3. 

TAXES. 
See  Gravel  Road,  3 ;  Injunction,  2 ;  Statute  of  Limitations. 

1.  Trust  Estates. —  Administrator.  —  Delinquent  Taxes.  —  County  Treasuret^s 
Statement  to  Court. — Pleading. — Demurrer.—  Section  6443,  R.  S.  1881,  re- 
quiring the  county  treasurer,  upon  the  failure  of  an  administrator,  etc., 
to  pay  taxes  due  from  the  estate  which  he  represents,  to  present  a  state- 
ment to  the  proper  court,  setting  forth  the  facts  and  amount  of  such 
delinquency,  does  not  deprive  such  administrator  of  the  right  to  test 
the  sufficiency  of  such  facts  by  demurrer.  Lang  ▼.  Clapp^  17 

2.  Same. — Special  Assessment  of  Omitted  lYoperiy. — Act  of  Dec  Slst,  1873. — 
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Special  assessments  of  omitted  property  by  the  county  aaditor  or  treas- 
urer, except  for  the  current  year,  were  not  authorized  by  the  assess- 
ment law  of  December  2l6t,  1872,  or  any  of  its  amendments.  /6. 

3.  &ine.— -4d  of  March  S9thy  XSSl.^Oonstrwium.— Section  147  of  the  new 
tax  law  of  March  29ih,  1881  (sec.  6416,  R.  S.  1881),  is  only  prospective 
in  its  operation,  and  does  not  authorize  the  county  auditor  to  make  a 
special  assessment  of  omitted  property  for  any  year,  or  number  of  years, 
prior  to  its  passage  or  taking  efiect  i6. 

4.  PersontU  Property, —  When  Deemed  in  TrangUu, — Where  property  is  col- 
lected from  one  or  more  points,  by  any  means  of  transportation,  and 
is  awaiting  the  necessary  preparation  and  facilities  for  further  trans- 
portation, it  will  be  deemed  to  be  in  transit  while  so  detained,  and  not 
liable  to  taxation.  Boards  etCy  ▼.  Standard  OH  Co.y  SOS 

6.  Same. — Property  Intended  for  Transportation, — Situs.  —  But  where  propn 
erty  is  collected,  even  though  it  may  be  at  the  point  of  final  shipment, 
to  await  indefinitely  the  owner's  pleasure  or  the  rise  of  markets,  or  to 
undergo  a  partial  process  of  manufacture,  or  from  any  other  cause 
having  no  relation  to  the  preparation  for  or  facilities  or  exigencies  of 
transportation,  it  will  be  held  to  have  acquired  a  sUuSy  making  it  sub- 
ject to  taxation.  /6. 

6.  Taxes  Illegally  CoUeeted, — Statute  of  Limitations. — An  ordinary  action 
mav  be  maintained  to  recover  taxes  illegally  assessed  and  collected, 
and  in  such  actions  the  statute  of  limitations  is  a  valid  defence. 

Newaom  v.  Board,  etc,  5£S 

7.  Demand. — A  demand  is  not  essential  to  create  a  cause  of  action  for 
taxes  illegally  collected.  Ib> 

TAXPAYER. 

See  City,  10. 

TELEGRAPH  COMPANY. 

1.  Failinp  to  Transmit  Message  to  Point  Without  the  StaU. — Statutory  Penalty.'^ 
Constitutional  Law. — Section  4176,  R.  S.  1881,  prescribing  a  penalty 
against  telegraph  companies  for  failing  to  transmit  a  message,  is 
valid  and  constitutional,  whether  the  message  is  to  a  point  within 
or  without  the  limits  of  this  State.        Westei^  U.  Tel.  Co.  v.  Ferris,  91 

2.  Pleading. — Angwer. — To  a  complaint  against  a  telegraph  company, 
to  recover  the  statutory  pKenalty,  alleging  that  such  company  re- 
ceived and  failed  to  transmit  a  message  for  which  the  usual  charge 
had  been  paid,  an  answer  averring  that  a  message  was  seasonably 
transmitted,  but  not  identifying  it  in  any  way  as  the  message  referred 
to  in  the  complaint,  is  bad.  i6. 

3.  Action  for  Penalty  Surmves.—  K  cause  of  action  against  a  telegraph 
company  to  recover  the  statutory  penalty  for  a  breach  of  duty  does 
not  die  with  the  original  party  in  interest,  but  survives  to  his  repre- 
sentatives. Western  U.  Tel.  Co.  v.  SeircUy227 

4.  Same. — Statutory  Action. — Pleading  and  Proof. — Where  an  action  is 
founded  on  a  statute,  the  plaintiff  need  only  allege  and  prove  such 
facts  as  bring  the  case  within  the  statute.  Jb. 

6.  Same.— Complaint. — Telegraphing  for  Hire. — Where  the  complaint  al- 
leges that  the  defendant  was  engaged  in  telegraphing  for  the  public, 
it  is  sufficient  under  the  statute  without  alleging  that  it  was  for  hire. 

lb.  • 

6.  Same. — Rule  Limiting  Time  Jor  Filing  Claims  is  an  Affirmative  Defence. — 
A  defence,  founded  upon  a  rule  of  the  corporation  limiting  the  time 
within  which  claims  shall  be  presented,  is  an  affirmative  one  and 
not  available  under  the  general  denial.  Jb. 
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7.  Scmt, — Dday  in  TranoMJUing  Menage. — Bwrden  of  Broqf. — Where  the 
sender  of  the  message  proves  that  there  was  an  unreasonable  delay, 
the  harden  of  explaining  the  delay  is  upon  the  company.  lb, 

8.  Same. — Diligence. — A  delay  of  several  hours  in  transmitting  a  message 
that  only  requires  from  five  to  fifteen  minutes  for  its  transmission, 
shows  a  want  of  diligence.  lb. 

9.  Same. — Duty  o/  Company  to  I\'Ooide  Broper  Assistance. — Where  the  busi- 
ness of  an  office  is  such  that  one  operator  can  not  receive  messages 
with  reasonable  promptness,  it  is  the  duty  of  the  company  to  supply 
the  required  assistance.  Jb. 

10.  StaJhUory  Bemedy, — Construction. — A  statute  giving  a  remedy  is  to  be 
construed  as  giving  it  to  one  entitled  to  recover  under  the  general 
rules  of  laW|  unless  it  is  otherwise  expressed  in  the  statute  itself. 

Western  U.  Tel.  Co.  v.  McDaniel,  S94 

11.  Same, — Oontribvlory  Negligenoe  Bars  Becovery  of  SUUtUory  Penalty.—  Con- 
tributory negligence  in  the  sender  of  a  message  will  bar  a  recovery  of 
the  statutory  penalty  for  a  breach  of  duty.  lb. 

12.  Same. — Facts  Constituting  Contribxdory  Negligence. — Where  the  sender  of 
a  message  directs  it  ''  To  Mrs.  La  Fouutaini  Kankakee/'  a  city  of 
twelve  or  fifteen  thousand  inhabitants,  and  fails,  upon  having  hb  at- 
tention called  to  the  fact  by  the  agent  of  the  telegraph  company,  to 
make  the  name  more  definite,  or  to  give  the  street  and  number  of  her 
residence,  he  is  guilty  of  contributory  negligence.  lb. 

13.  Sarnie. — Province  of  Supreme  Court. — Upon  an  indisputable  state  of  facts, 
it  is  the  province  of  the  Supreme  Court  to  pass  upon  the  question  of 
the  defendant's  negligence.  lb. 

14.  Power  to  BeguUUe  Office  ifours.— Under  section  4176,  R  8. 1881,  a  tele- 
graph company  may  regulate,  reasonably,  its  office  hours  according  to 
the  requirements  of  the  business  at  the  various  points  where  it  holds 
itself  out  for  public  service.  Western  U.  Tel.  Co.  ▼.  Harding^  505 

15.  Same. — Failure  to  Trananit. — Statutory  Penally. — The  penalty  for  failing 
to  seasonably  transmit  a  message  is  not  incurred  unless  there  is  a 
failure  to  receive  and  transmit  during  the  uruhI  office  hours,  both  at 
the  point  where  the  message  is  received  and  that  to  which  it  is  trans- 
mitted. 2  b. 

16.  Same. — Information  to  Agents  as  to  Office  Hours  at  Different  Points. — To 
avoid  the  statutory  penalty,  it  is  not  necessary  that  a  telegraph  com- 
pany should  keep  its  agents  at  all  points  informed  concerning  the 
office  hours  at  all  other  points,  so  that  the  sender  of  a  message  may  be 
voluntarily  apprised  oi  any  probable  delay  in  its  transmission  on 
that  account.  But  it  seems  that  a  case  might  arise  where  the  com- 
pany would  be  bound  to  ascertain  and  disclose  its  inability  to  trans- 
mit the  message  speedily  or  be  liable  in  damages.  lb. 

TENDER. 

Befusal  to  Hear  Tender.— One  who,  by  his  own  conduct,  prevents  a  full  ten- 
der being  made  to  him,  can  not  afterwards  complain  that  the  tender 
made  was  not  sufficiently  specific.  Platter  v.  Board,  etc.,  360 

TITLE. 

See  Criminal  Law,  29,  30;  Easement;  Injunction,  1 ;  Office  and 
Officeb,  7,  8 ;  Promissory  Kote,  4,  6,  9 ;  Real  Estate,  4,  6. 

TORT. 
See  Married  Woman,  10 ;  Neouoence. 


INDEX.  647 

TOWN. 

See  Dedication. 

1.  Election  (^  Tnutees. — Delay  in  Filing  CertificoUes  (jf  Election  by  Inspedon. — 
Filing  After  Time  Limited  by  Law, — Effect  on  Acts  q^  Board, — Statute  Con- 
8trued. — Street  Improvements, — Caaea  Overruled  and  Distinguished, — At  a 
town  election  for  1881,  and  also  for  1882,  held  in  May  of  each  year, 
certain  persons  were  elected  town  trustees,  but  the  certificates  of  their 
election  were  not  filed  by  the  inspectors  with  the  clerk  of  the  circuit 
court  until  July  9th,  1883,  although  the  statute  (section  3309,  B.  S. 
1881)  provides  that  such  certificates  shall  be  filed  within  ten  days  from 
the  day  of  the  election,  and  that  ''  no  act  or  ordinance  of  any  board 
of  trustees  chosen  at  such  election  shall  be  valid  until  the  provisions 
of  this  section  are  substantially  complied  with." 

Held,  that  the  effect  of  the  filing  of  the  certificates  on  June  9th,  1883,  was 
to  legalize  and  validate,  from  their  inception,  ordinances  and  contracts 
for  street  improvements  previously  made  by  the  board  of  trustees  of 
such  town,  and  to  authorize  the  recovery  of  assessments  thereunder. 
Dinwiddle  v.  Boardf  etc,  37  Ind.  66,  distinguished,  and  Town  of  Liaonier 
V.  Ackermanj  46  Ind.  552,  and  Pratt  v.  LuUier,  45  Ind.  250,  overruled  so 
far  as  they  conflict  with  this  opinion.  Jennings  v.  Fisker,  US 

2.  Power  to  Employ  Counsel  to  Defend  Action  Against  MarshaL — The  board 
of  trustees  of  a  town  in  this  State  have  incidental  power  to  employ 
counsel  to  defend  an  action  for  false  imprisonment  brought  against 
the  town  marshal  by  one  arrested  by  him  for  the  violation  of  a  town 
ordinance,  and  a  claim  for  services  rendered  under  such  employment 
may  be  enforced  in  an  action  against  the  town. 

Oulleny,  Town  of  Carthage,  196 

'     TRANSCRIPT. 
See  Bill  op  Exceptions;  Criminal  Law,  4;  Decedents'  Estates,  2. 

TRESPASS. 

See  Guardian  and  Ward  ;  Railroad,  2. 

Abating  NuisaTiee, — Where  one  creates  a  dangerous  nuisance  upon  the 
property  of  another,  the  latter,  for  the  purpose  of  abating  it,  may  go 
upon  the  property  of  the  former  without  becoming  a  trespasser. 

Mayhew  v.  Bums,  828 
TRIAL. 

See  Mandate,  2. 

TRUST  AND  TRUSTEE. 

See  Assignment  for  Benefit  of  Creditors  ;  Banks  and  Banking  ; 
Partition,  1 ;  School  Fund  ;  Statute  of  Limitations,  1, 4;  Taxes, 
1 ;  Town. 

1.  Power  to  Lease  Tru^  Property, — Trustees  possess  general  power  to  lease 
trust  property,  if  the  lease  does  not  exceed  the  quantity  of  estate 
vested  in  them  as  trustees,  and  is  a  reasonable  one. 

CUy  of  Richmond  v.  Dam,  44^ 

2.  Same, — Devise  to  (Writable  Uses, — Perpetuities, — A  devise  for  a  charita- 
ble purpose  is  in  its  nature  perpetual,  and  does  not  come  within  the  pro- 
visions of  the  statute  against  perpetuities,  section  2962,  R.  S.1881.    lb, 

3.  Same, — Perpetual  Leases. — Municipal  Cmporalion, — Order  of  Court, —  Ward 
of  Power, — Where  trustees  of  real  estate  devised  in  trust  for  a  char- 
itable use  executed  perpetual  leases  of  such  real  estate  to  a  munici- 
pal corporation  for  corporate  purposes,  such  leases  are  not  void  be- 
cause of  the  want  of  power  in  the  trustees  to  execute  them,  nor  are 
they  void  for  the  reason  that  the  leases  were  not  ordered  or  confirmed 
by  the  proper  court.  lb. 
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4.  Same,r— Action  to  Set  Aside  Leases. — It  is  the  general  rale  that  trustees 
of  land  devised  to  a  charitable  use  should  only  lease  for  years,  un- 
less ordered  by  the  proper  court  to  lease  for  a  longer  term ;  but  leases 
for  lives  or  loye  periods,  though  executed  without  the  sanction  of  the 
court  havinff  tne  control  of  the  trust,  will  not  be  set  aside  in  a  col- 
lateral L  tacK  or  at  the  suit  of  a  stranger,  unless  they  aie  so  clearly 
unreasonable  or  detrimental  to  the  beneficiaries  that  a  court  will  not 
allow  the  leases  tc  stand.  lb. 

6.  Same,-'Emiity,^Rights  qf  I«eMee.— Equity  will  protect  the  rights  of 
lessees  who,  acting  under  perpetual  leases  of  real  estate  devised  to 
charitable  uses,  have  in  good  taith  made  permanent  improvements, 
where  such  leases  are  set  aside  on  the  application  of  the  proper  par- 
ties. 76. 

TURNPIKE. 

See  Gravel  Boad. 

ULTRA  VIRES. 
See  Pbomissory  Note,  7;  Railboad,  17. 

USER. 
See  Dedication  ;  Highway,  10. 

VARIANCE. 
See  Criminal  Law,  40;  Highway,  8. 

VENDOR  AND  PURCHASER. 

See  County  Commissioners,  8  to  15 ;  Deed  ;  Easement  ;  Principal  and 

Agent;  Real  Estate;  Subrogation. 

1.  Didinclion  Between  Assuming  cmd  Takina  Subject  to  Eneumbranee, — Where 

the  purchaser  of  real  estate  assumes  the  payment  of  a  mortgage  there- 
on, he  makes  himself  personally  liable  for  the  debt ;  but  where  he  sim- 
ply buys  subject  to  the  mortgage,  he  does  not  become  so  liable.  In 
Doth  cases,  however,  he  takes  the  land  charged  with  the  debt 

Hancock  v.  Fleming,  6SS 

2.  Same. — Sheriff* s  Deed. —Merger. — Subroaation. — Mortgage. — Foreclosure. — 
Equity. — Notice. — Where  one  takes  a  deed  to  real  estate  subject  to,  but 
without  agreeing  to  pay,  a  morteage  thereon,  and  without  actual  no- 
tice of  any  other  encumbrance,  he  can  not  defeat  the  mortgage  lien  by 
obtaining  a  sheriff's  deed  under  a  sale  on  a  prior  judgment,  as  the 
title  thus  taken  merges  in  that  previously  held,  althougn  equity  will 
keep  such  judgment  alive  for  his  protection,  and  a  foreclosure  must 
be  had  subject  to  it.  lb. 

VENIRE  DE  NOVO. 

See  Practice,  9. 

VERDICT. 
See  Special  Finding. 

VOLUNTARY  ASSIGNMENT. 
See  Assignment  for  Benefit  of  Creditors. 

WAGER. 
See*  Criminal  Law,  6  to  7. 

WAIVER. 

See  Drainage,  4, 17 ;  Highway,  2,  4 ;  Jurisdiction,  2 ;  Landlord  and 
Tenant,  3 ;  Pleading,  8 ;  Supreme  Court,  4,  23. 

WARRANTY. 
See  Costs;  Principal  and  Agent;  Promissory  Note,  1. 
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WASTE. 
See  GuABDiAN  and  Wabd. 

WILL. 

See  Judgment,  10 ;  PABTmoNy  1 ;  Tsusr  and  TBUSTEEy  2  to  6. 

WITNESS.  *' 

See  Cbihinai^  Law,  41,  42 ;  Evidence. 

WORDS  AND  PHRASES. 

See  Banks  and  Bankino,  3 ;  Common  Cabrieb,  4 ;  County  Commis- 
sioners, 15;  Criminal  Law,  32;  Intoxioatino  LiquoB,  1;  Mab- 
BiED  Woman,  2 ;  Replevin,  2. 


END  OF  VOLUME  103. 
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